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“Show me the money!”

— Jerry Maguire, from the eponymous film (1996)

l. INTRODUCTION

One of the most touted advantages of arbitratioma &sethod of international dispute

resolution is the neutral forum that it provideBears of local bias, and thus a “home
court advantage,” have long pervaded our legal @ousness. Even within national

systems these concerns exist — as evidenced bgrigie and continued existence of
diversity and removal jurisdiction within the U.3ederal court system. In the

international arena, those same concerns are avget. Commercial parties engaged in
international transactions will typically resistraging to submit to the jurisdiction of

their counterparty’s national court system. Untisrdably, they will fear that the home

court may, consciously or unconsciously, favor ltfel party; and that in any event the
familiarity and convenience of the home forum witbvide a strategic advantage to the
adversary should a dispute arise.

International arbitration solves the home courtbpgmn by promising a neutral forum,
largely divorced from any national court systemwihich the substance of the dispute
will be fairly resolved. The arbitrators’ authgrithowever, ends with the issuance of the
final award. They have nimmperium and thus no ability to compel compliance with the
award they have issued. For this the prevailingypaust turn to the national courts —
typically those in the State where the losing partgssets are located — to obtain
enforcement.

The good news for the successful award creditdhas in the vast majority of cases,
enforcement of the award will not be necessaryceRestatistical studies suggest that
non-prevailing parties in international arbitratoncomply with the award in
approximately 90% of casésThey voluntarily pay up.

This is a testament, not to increasing altruismthenpart of arbitrating parties, but rather
to the easy enforceability and transportabilityraérnational arbitration awards afforded
by the New York Conventioh. Through ratification of the Convention, 146 Ssatave
committed to “recognize arbitral awards as bindang enforce them in accordance with
the rules of procedure of the territory where them is relied upon® The grounds

2 L. Mistelis & C. Baltag Special Section on the 2008 Survey on Corporatitudes towards

Recognition and Enforcement of Arbitral Awards aBettlement in International Arbitration:
Corporate Attitudes and Practices, 19 The AmeriBawiew of International Arbitration 319, 339
(2008).

United Nations Convention on the Recognition &mforcement of Foreign Arbitral Awards, 10 June
1958, 330 U.N.T.S. 38 (hereinaftdew York Convention).

New York Convention, art. lll.



upon which enforcement may be refused are narrewtymscribed, and the burden of
proving them rests on the party opposing enforcérheAt the same time, a growing
number of States have adopted modern arbitratiors, laoften based on the 1985
UNCITRAL Model Law? which limit the grounds on which an award may &easide to
those the Convention provides for non-recognitioremforcement. The result has been
an increasingly harmonized international framewiorkvhich an award must be upheld
by the courts of the place of arbitration, or enéar by courts elsewhere, except on the
narrow grounds for refusing enforcement that thev@ation provides.

This international framework provides a strong mtoee for voluntarily compliance by

the award debtor. Resistance may not be entitglle f but the costs and difficulties of
seeking to have the award set aside or resistifiyaament — in what is likely to be a
losing battle — will typically mean that the gansenot worth the candle for the non-
prevailing party.

Still, a minority of cases do and will remain in istm the non-prevailing party declines to
comply voluntarily with the award, necessitatingtivae enforcement efforts by the

prevailing party. The losing party may legitimatddelieve that the award has been
unfairly or improperly rendered. Or, where an edst colorable basis for complaint
exists, the non-prevailing party may come to thatsgic conclusion that challenging the
award, or resisting enforcement, will give it barmgag leverage vis-a-vis its opponent.
After all, the monetary and time costs of enforcen@oceedings fall equally, at least in
the first instance, on the prevailing and non-pilexg parties. Faced with those

difficulties, the winner may be inclined to setfibe less.

It is in the context of non-compliance that thedpeof the home court advantage can be
resurrected. The losing party’s assets will oftenlocated in its home jurisdiction,
compelling the prevailing party to go there to seaforcement. Similarly, the arbitration
may have been seated in the award debtor’'s honte, $iging those courts jurisdiction
over a setting-aside action. Having chosen atintreto avoid the national courts of its
counterparty, the award creditor may be forced eturn there to carry out the
enforcement battle.

Particular concerns will arise where the award dleist a State, a State-owned company,
or an entity closely connected to either. In tiretfplace, States and State entities
typically enjoy immunities from execution that coliopte the enforcement process,
whatever the forum in which it is played out. Bigtyond that, worries about the home
court advantage will necessarily be more pronoungbdre the award debtor and the
enforcement court are siblings.

®  New York Convention, art. V. Note that two of theunds can be raisatia spontdy the enforcing

court: where the “subject matter of the differeic@ot capable of settlement by arbitration undber t
law of that country” (art. V(2)(a)); and where ttrecognition or enforcement of the award would be
contrary to the public policy of that country” (aw(2)(b)).

®  UNCITRAL Model Law on Commercial Arbitration, URoc. A/40/17 Annex | (1985) (amended in
2006).



This article considers enforcement strategy and awalable fora in two scenarios.
Section Il discusses enforcement strategy in tdeary context, in which the New York
Convention regime — and the courts in the placarbitration and in other enforcement
fora — function as expected. It considers how i@artan best plan for successful
enforcement of an international award, includingewlthat planning should begin, what
its contours should be, and the fora in which esdorent may most productively be
sought.

Section Il of this article considers the excepéibmstances in which the New York
Convention regime fails to result in the successfifborcement — in other words, where
the courts of the place of arbitration wrongfuliwalidate the award (or the arbitration
agreement), or the courts in an enforcement jwisoh fail to enforce the award in
accordance with the New York Convention’s dictatdés.that scenario, as will be seen,
public international law remedies may be availatdethe frustrated award creditor.
Three such remedies will be considered — investradnitration, human rights courts,
and diplomatic protection — with the advantages amhdvantages of each being
compared.

These issues are of more than academic interest.thE prevailing party, an arbitral
award is only as good as the means of enforcifignécessary. Collection is the ultimate
goal of the proceeding, and it is upon the higklihood of successful enforcement that
the integrity of the international arbitration syst rests. The system must produce
reasonably certain and predictable results in omdemaintain the credibility and
effectiveness that the needs of international coroenéemand.

. ENFORCEMENT STRATEGY : USING THE NEW YORK CONVENTION

Lawyers are paid to plan for the worst. While midernational arbitral awards are
complied with voluntarily, that result cannot bes@sied. Accordingly, parties are well-
advised to design an enforcement strategy at dg st@ge, and to refine that strategy
regularly as the arbitral proceedings commence @odress. In practice, parties and
even counsel often turn their minds to enforcenomhy after an award is obtained. That
is far too late.

The present Section of this article discusses eafoent strategy at various points in
time, on the generally-justified assumption that gost-award enforcement regime will
function as expected. Subsection A addresses cam@nt considerations that arise
already at the time of contracting. Subsection Bveys the issues relating to
enforcement that should be considered once thérattbn has commenced. Finally,
Subsection C looks at enforcement strategy onceaward has been rendered and
voluntary compliance has not been forthcoming. Tsson at each stage is similar:
forewarned is forearmed.

As a guide to the choices that must be made iremii@rcement process, Annex A to this
article compares the laws of six jurisdictions tlaaé often chosen as the place of
arbitration, or where enforcement of an award nyayctlly be sought: England, France,



Germany, The Netherlands, Russia, China and théetr8tates (New York). While

necessarily a blunt instrument that cannot capthes nuances of the laws of those
jurisdictions, the chart in Annex A complements tligcussion that follows by providing

an overview of the differences between the lawstha fora most relevant to the
enforcement of arbitral awards.

A. Considerations at the Time of Contracting

The key goal in international arbitration is to @btan enforceable arbitral award at the
end of the process. Success at that stage widindkpn part, on how well the prevailing
party has thought through enforcement issues wiegptiating the underlying contratct.
Below, we discuss some of the key considerationthattime of contracting that are
relevant to successful enforcement of the everswald.

1. Selection of the Seat

An often-ignored consideration in the negotiatidraxbitration clauses is the selection of
the arbitral seat. Anecdotal evidence suggestytréies not infrequently choose a place
because it is perceived as geographically neubrahappens to be where the chosen
arbitral institution is located, or may in negabats trade away the choice of the seat for
the choice of the governing law — all without coatilug adequate research into what the
arbitration law of the chosen seat provides.

The choice of the seat can, in fact, be of conalderstrategic importance. The courts of
the seat will exercise supervisory jurisdiction oovéhe arbitration, hearing any
applications that may be made during the courghefproceedings — for example, with
respect to the appointment or challenge of arbitéat— and will have exclusive
jurisdiction over any action to set aside the riasglaward® Thus, research into the
arbitral law of the seat, and the pro- or anti{aabion attitude of the courts there, is of
substantial significance at the contracting stage.

Of particular importance, as a legal matter, istioose a seat in a country that is a party
to the New York Convention, and that has enactewbdern arbitration law. Seventy-
four of the State Parties to the Convention haveptati the Convention’s reciprocity
reservation, meaning that they will apply the Camian only to awards made in other
Convention State¥. Potential challenges to the ultimate award afeparse, governed

See generall£.T. Salomon & J.P. DufffEnforcement Begins When the Arbitration Clauseriafted,
22 American Review of International Arbitration,120 271, 284.

N. Blackaby, C. Partasides, A. Redfern & M. HupRedfern and Hunter on International Arbitration,
272, 1 4.94 (Oxford University Press, 5th ed. 2009)

° 1d.110.21, p. 590.

© An  up-to-date list may be found at the UNCITRAL ebsite, available at
http://www.uncitral.org/uncitral/en/uncitral_texasbitration/NYConvention_status.html.



by national arbitration law and not the Conventiodccordingly, research into the
grounds for setting aside under the law of the lacarbitration is essential. Ideally,
parties will select a seat with an arbitration laased on the UNCITRAL Model Law,
and which will thus entertain applications to ssida only on the cabined grounds that
the New York Convention prescribes for refusalsritorce.

Article VII(1) of the New York Convention preservebe right of parties to take
advantage of more favorable enforcement provisiousd in national law. Several
popular arbitration venues benefit from nationdbitaation laws that are more pro-
enforcement than the New York Convention. The HMe#mds and France are well-
known examples; in those jurisdictions, parties| wypically seek enforcement only
under the more favorable provisions of nationalteation law:*

At the same time, even the arbitration laws of hjigleveloped jurisdictions may contain
idiosyncratic bases for non-enforcement. Uniteatest courts permit setting aside on the
ground of “manifest disregard of the law” with respto international arbitrations seated
in the US. While challenges on this basis havelyadreen successfld,the existence of
that ground constitutes a risk element that pamey wish to avoid. On a different
score, the Netherlands Arbitration Act providespnewhat unusually, that if an award is
set aside, the jurisdiction of the ordinary couesives™® Thus, research into thex fori

is advisable even when with respect to often-uskiiral venues.

Finally, parties will be well-advised to avoid semdering the home court advantage by
agreeing to their counterparty’s country as theelaf arbitration. This may sometimes
be difficult in practice. States and State-comdalentities will often demand an arbitral
seat in their State, the application of their naiolaw, or both, when contracting in
respect of major projects. Nonetheless, for remsl@scribed in more detail in Section 1l
of this article, danger lurks in conceding the haroert advantage.

1 See, e.g.Netherlands Arbitration ActCode of Civil Procedure, art. 1076 (1)-(3) (phitihg a party
from invoking certain grounds for non-enforcemdrit failed to raise those objections at approggriat
junctures during the original arbitration, suchcamplaints regarding the jurisdiction of the trilalion
the basis of the validity of the arbitral agreemeim¢ constitution of the tribunal, or the comptiarof
the tribunal with its mandatePortant réforme de l'arbitrage Code of Civil Procedure [C.P.C.]
arts.1442-1527See alsd.inda Silberman Forum Shopping and the Response to Set-Asidethisn
volume (noting that French arbitration law doesinotude the setting-aside of the award at the agat
a ground for non-enforcement).

12 Comm. on Int| Commercial Disputes of the Ass'rthef Bar of the City of New Yqrkhe “Manifest

Disregard of Law” Doctrine and International Arhition in New York (Aug. 2012) (“the Committee
found that the manifest disregard doctrine has lagglied sparingly, especially so in the context of
international awards challenged in New York statd federal courts. Indeed, to date,international
arbitral award rendered in New York hegerbeen set aside in the Second Circuit on the graind
manifest disregard.”).

13 Netherlands Arbitration ActCode of Civil Procedure, art. 1067.



2. Selection of the Institution

A second choice that must be made at the time mf&cting is between institutional and
ad hoc arbitration. That election, too, may have conseges for the eventual
enforcement of the resulting award.

Some commentators have suggested that the seladtian internationally-respected
arbitral institution can improve the prospects &mforcement, as national courts may
accord greater respect to such awards than to teagered byd hoctribunals or lesser-
known regional institutions. Like law degrees frétarvard or Cambridge, awards made
under the auspices of the major arbitral instingionay travel bettéf. In particular, the
literature suggests that ICC awards, which beffriih scrutiny by the ICC Court prior to
their release, may enjoy enhanced internationaboay™°

Institutions, or the States in which they are basealy sometimes be of assistance in the
enforcement of awards. A recent examplésrobart v. the Kyrgyz Repuhlfit There,
the Kyrgyz Republic lost an arbitration under theekgy Charter Treaty to a Cypriot
entity. The arbitration had been conducted underauspices of the Stockholm Chamber
of Commerce. Although the claimant was not itsiamal, the Swedish government
initiated diplomatic correspondence with the Kyrgyavernment, urging the latter to
comply with the award issued under the auspicesa cBweden-based institution.
Following several diplomatic exchanges, the Kyrggpublic paid-’

3. Waiver of Immunities Where State Entities Are Involved

Of particular moment when contracting with a Statétate entity is extracting a waiver
of sovereign immunity in the underlying contratinder the laws of nearly every nation,

4 P, Friedland Arbitration Clauses for International Contract4(8)(d) (2d. ed., Juris Publishing, 2007),
(“Certain institutions — in particular, the ICC -ade developed such an established reputation for
international arbitration that parties can expéett tcourts will accord awards rendered under their
aegis a level of respect not accorded the awardslafown institutions.”)C.T. Salomon & J.P. Duffy
Enforcement Begins When the Arbitration Clause raff2d, 22 American Review of International
Arbitration 271, 274 (“Accordingly, while no statiiss about the enforceability of administered versu
ad hoc awards exist, there are enforcement benefits tmirdstered awards that should be
considered.”).

> Friedland supranote 14, at § 4(1)(d) (“A court called upon to @k an ICC award thus has the

comfort of knowing that the award has been revieaed approved not only by the tribunal but also
by the ICC International Court of Arbitration.”).

6 petrobart Ltd. v. the Kyrgyz RepuhliStockholm Chamber of Commerce, Arbitral Award (28r.

2005).

L. E. PetersonLengthy debt collection battle ends, as formeri&cstate pays arbitral award; unusual
form of diplomatic assistance seen, |IA Reporter $2@t. 2011)see alsal. Vinuales & D. Bentolila
The Use of Alternative (Non-Judicial) Means to BEufo Investment Awards Against Statés,L.
Boisson de Chazournes, M. Kohen, & J. E. Vinu@eés.), Diplomatic and Judicial Means of Dispute
Settlement: Assessing their Interactions (2012).
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States enjoy varying degrees of immunity againssgiction and execution of judgments
and awards® Immunity may also extend to State-owned compamiepending on the
degree of control the State exercises over théiiraf®

The agreement to arbitrate will typically operaseaawaiver by a State entity only from
arbitral jurisdiction, and not from execution agdirsovereign assets. The exception
appears to be France, where caselaw has estabtishiethe agreement to arbitrate may
operate as a waiver of immunity from enforcenf@nt.

Still, at least where the place of arbitration ituated outside of France, specific
contractual language will be necessary to accomghe desired waivers of immunity.
The waiver should cover pre- and post-award attacitnas well as execution. The
watchword here is to be as express as possiblegaiftird). For example, under the
Foreign Sovereign Immunity Act, a separate and esgrwaiver from pre-award
attachment is necessdry.

4. Structuring the Transaction with a View to Enforcement

Lastly at the contracting stage, consideration khdae given to structuring the
transaction to facilitate later enforcement. Whkerepossible, contractual payments
should be structured to pass through a financiatitution in a pro-enforcement

8 See Jurisdictional Immunities of the State (Germltal.), 2002 1.C.J., 1 56 (3 Febayailable at
http://www.icj-cij.org/docket/files/143/16883.pdfthe International Law Commission concluded in
1980 that the rule of State immunity had been ‘agldas a general rule of customary international la
solidly rooted in the current practice of Statd$hat conclusion was based upon an extensive safvey
State practice and, in the opinion of the Courtcésfirmed by the record of national legislation,
judicial decisions, assertions of a right to immyrand the comments of States on what became the
United Nations Convention.”juoting Draft Articles on the Jurisdictional Immunities 8fates and
Their PropertylInternational Law Commission, U.N. Doc. A/46/H¥ailable at1991 Yearbook of the
International Law Commission, vol. 2., 147, 1 26.

19 See, e.g.RSM Prod. Corp. v. Petroleos de Venezuela Soc. ifeo(PDVSA) 338 F.Supp.2d 1208
(2004) (D. Colo. 2004).

See, e.g.Creighton Ltd. (Cayman Is.) v. Minister of Fin. antinister of Internal Affairs & Agric. of
the Gov't of the State of Qatadecision of the Cour de Cassation of 6 July 26#fbrted in XXV
Yearbook of Commercial Arbitration 458 (2000pciété Européenne d’Etudes et d’Entreprises
(S.E.E.E.) v. République socialiste fédérale deggslavie 98 J.D.I. 131 (1971).

20

2L For a specific waiver that covers pre-award ati@ent, seeDman Model Exploration & Production

Sharing Agreement of 2002, iR. D. Bishop, J. Crawford & M. ReismaRoreign Investment
Disputes: Cases, Materials and Commentary 309 (&tulbaw International 2005§“Each party
irrevocably agrees not to claim and irrevocablywsaiany sovereign or other immunity that it may
now or hereafter have to the fullest extent peeditty the laws of the applicable jurisdiction framy
arbitration proceedings; any proceeding to confiemfprce or give effect to any arbitral award bg th
arbitral tribunal; service of process; suit; juitdibn; attachment prior to judgment; attachmenéiah

of execution of judgment; execution of judgmentfaym any other legal or juridical process or
remedy; and to the extent that in any jurisdictioare shall be attributed such an immunity. ...Sge
generally B. King, A. Yangst. al Enforcing Awards Involving Foreign Sovereigis,J. Carter & J.
Fellas (eds.)International Commercial Arbitration in New Yof®xford University Press 2010).



jurisdiction — for example, a bank in London or N¥ark. Doing this will ensure that a
pool of attachable assets is available shouldutisarise. Furthermore, and irrespective
of whether a State or State entity is involved utita should be given to structuring the
transaction to attract the protection of an investimreaty. Typically, this will mean
using, as the contracting party, a vehicle incarfe in a jurisdiction that has a bilateral
investment treatyRIT) with the country where the project or transactwii occur.
BITs provide powerful protections against adversaeSactions affecting a contract or
project?” and, as discussed further below, may provide digirternational law remedy
in circgsmstances where national courts wrongfudly fo uphold, or enforce, an arbitral
award:

B. Considerations Once the Arbitration has Commenced

The next important moment for enforcement planrdomes when a dispute arises, and
arbitration is threatened or commenced by one efprties. At that point, the need to
safeguard enforceability moves from the potentiathte actual. Serious consideration
must be given to the steps that can be taken, fritre conclusion of the arbitration, to
position oneself advantageously for eventual eefment. Here, we highlight two
important options to bear in mind.

1. Finding and Attaching Assets

If not done already, the onset of the dispute mé#nkspoint at which the counterparty’s
assets should be located and itemized. In sontanicss this may be a relatively
straightforward task — that party may have tang#ssets such as plants or refineries that
cannot be moved (but may possibly be encumberdd).other cases, however, the
process of identifying assets can be more diffiaid outside assistance may be needed.
There are a number of firms that specialize intdssation and tracing. Familiar names
include Omni Bridgeway, based in Amsterdam; ConRisks, based in the U.K.; and a
relative newcomer, Multinational Asset Recovery,naged by erstwhile investment
treaty claimant Franz Sedelmayer, whose own enfoece efforts made law before the
European Court of Human RigHs.

Holding the money is always best. Thus, once thenterparty’s assets have been
located, the next step is to seek pre-award attanhrof those assets. As set out in
Annex A, a number of key jurisdictions provide ftiie possibility of pre-award

attachment, although the requirements for obtaitiag relief vary among them. These

22 gee generallR. Dolzer & M. Stevensilateral Investment Treaties (Martinus Nijhoffititishers, 1st

ed. 1995).

3 See infraSection IIILA.

24 SeeOmni Bridgeway, at www.omnibridgeway.com; Controisk®, at www.controlrisks.com; and

Multinational Asset Recovery (or MARCompany), wwvaroompany.comsee also infranote 170
and accompanying text (discussing Franz Sedelnagaga in the European Court of Human Rights).



include China, England, France, Germany, The Nkthds, Russia and the United States
(New York).

The Netherlands is an example of a particularly-gitachment jurisdiction. A broad
category of assets can be attache@bparteapplication, subject to the requirement that
arbitral proceeding be commenced within a reasenpéfiod thereafter (typically being
two weeks to three month$). The burden then falls on the party whose assats heen
attached to seek the lifting of the attachmentimmary proceeding®. Similarly, in
China, assets may be attached prior to the irotiabf arbitration, provided that the
applicant can show a compelling need for the afteeit, posts security and commences
arbitration within 30 day$’

New York is likewise a favorable jurisdiction forgpaward attachment in commercial
cases. Before an arbitration is commenced, a mantyapply to a New York court to
attach assets if “the award to which the applicawaty be entitled may be rendered
ineffectual” without attachmenit. This remedy is particularly notable for the fewit the
parties need not have any connection to New Yor#llaprovided that the property in
question is located thef@.

Pre-award attachments, whenever available, prawvigewerful enforcement tool. They
secure monies to be used to satisfy an eventuatdavead avoid the risk that the
counterparty will transfer or repatriate assetsamticipation of a possible loss in the
arbitration. By the same token, the respondent el well-advised to consider the
potential consequences of having its assets basatforcement-friendly jurisdictions.

2. Requests for Security

Beyond petitions to the courts for pre-award ségurmany sets of international
arbitration rules and national arbitration lawsmegrapplications to the arbitral tribunal
for enforcement-related interim measures. Thymrey may apply to the Tribunal for an
order requiring the opposing party to refrain frdrmposing of particular assets pending
the outcome of the proceedings, or to post secuoty the applicant's costs of
arbitration®® Tribunals tend to look upon such applicationshwgircumspection, as they
may be perceived as requiring some prejudgmenheferits at an early stage of the

% See infraAnnex A (Netherlands).
% gee infraAnnex A (Netherlands).
2" See infraAnnex A (China).

8 Matter of Sojitz v. Prithci Info. Solution921 N.Y.S.2d 14 (N.Y. App. Div. 2011) (citing N®.P.L.R.
§ 7502(c)).

2.

%0 Gary Born International Arbitration: Law and Practice 209 (i¢ler Law International 2012) (“[A]

wide variety of provisional measures are encoudt@renternational arbitration. These include (g).
providing security for underlying claims; (h) prding security for costs.”).



proceedings. Nonetheless, such applications dasomtally succeed, and may in any
event be of strategic value by providing a meanshofvcasing the strength of one’s own
case, or denigrating that of one’s opponent, asthg of the arbitration proceedings.

By way of example, in 2001, the ICC arbitral trilaliin a case against Latvian parties
ordered the respondents to place certain investriuents or their equivalent into an
escrow account to be managed by the presidingramdif® The tribunal reasoned that
that there was a substantial risk of significangjyice to the claimants’ potential
recovery if the conservatory relief was not grariteteanwhile, inX. S.A.R.L. Germany
V. Y. AG Lebanoii20 November 2001), the ICC tribunal issued an rordquiring the
claimant to post security to cover the respondest&ts of arbitratiof> The claimant in
that case was manifestly insolvent and appeardx teelying on third-party funding to
finance its own costs of arbitration. The tribuhald that the claimant’s right to pursue
its claims in arbitration would only be allowed the condition that “those third-parties
are also ready and willing to secure the otheryfsareasonable costs to be incurred” —
lest there be no one from whom to collect afteratistration>*

C. Post-Award Enforcement Considerations

By the time an award is issued, significant thougfmuld already have gone into the
enforcement phase of the proceedings. As alreatlydnthe statistical probability of

voluntary payment of a favorable award is high. wdwer, where voluntary compliance
is either not anticipated or not forthcoming, tbgwork of enforcement begins. Below,
we discuss typical enforcement strategies for thevailing party in the post-award

context, as well as two options that are somewlnéihér afield. We also summarize the
alternatives available to parties across key atoitn jurisdictions in Annex A.

1. The Prompt Initiation of Recognition and Enforcemen Proceedings

The confirmation and enforcement regime under thewNYork Convention is
straightforward. The award creditor simply filesttwthe court where enforcement is
sought: (@) the original award or a certified caythe original award; (b) the original
arbitration agreement or a certified copy of itdaft) a certified translation of those
documents into the language of the country in wiiehaward is sought to be recognized

31 Trust C (Isle of Sark), US Corporation (US) andesthv. Latvian Group (Latvia), Latvian Finance

Company (Latvia) and others, Interim Awai@€C Case No. 10973, 200ih, A. J. van den Ber@ed.),
Yearbook of Commercial Arbitration (Kluwer Law Imt&tional 2005 Vol. XXX) 77-84.

%2 1d.at 81, 1 8.

% See X. S.AARL, Leb. v. Y. AG, Gé@rocedural Order No. 3, 2008 ASA Bulletin, (Kluweaw
International 2010 Vol. 28 Issue 1) at 44, &% alsdSwiss entity v. Dutch entjtiward, HKZ Case
No. 415 (20 November 2001 ASA Bulletin (Kluwer Law International 2002 Vol. 28sue 3) 467-
72.

3 1d.at41, 7 21.
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and enforced® This streamlined procedure applies, as a matfein@rnational
obligation, in the courts of all 148 State Partthe New York Convention.

Once these materials have been furnished to thd,dbe burden shifts to the award
debtor to prove that one of the five grounds fon4n@cognition provided for in the New
York Convention exist®® Two other grounds — non-arbitrability and pulgiicy — may
be consideregua spontey the enforcing courf. Assuming that none of these limited
defenses can be established, recognition and emh@it must be granted, and the
domestic court’'s enforcement remedies will becoralable to the award creditor.

Commencing an enforcement action promptly afteaaard is rendered can provide a
substantial advantage to the prevailing party. Blseng party’s main potential recourse
will be to challenge the award in the courts of plece of arbitration; and under the New
York Convention, the filing of such an action magsult in the suspension of
enforcement proceedings elsewh&relypically, however, the successful party will bav
a enforcement “window” of thirty days or more befdhe non-prevailing party is in a
position to file its application for setting asid€Commencing enforcement proceedings
during that window is usually advisable — in par# if pre-award attachments have
been obtained — as the enforcement proceeding magrapleted before the setting aside
application is filed® At minimum, the enforcement proceeding may bdicaftly
advanced so that the odds of the enforcing coaritgrg a stay are reduced.

Nonetheless, the award creditor should considertithing of its enforcement actions
carefully. Dallah v. Pakistanprovides a cautionary tale. Dallah, the claimant had
contracted to build housing in Mecca for Pakistpitgrims. When the project was
cancelled, Dallah obtained an award against thesak government in a Paris-seated
ICC arbitration’® and thereafter commenced enforcement proceedingsgland. The
UK Supreme Court rejected the enforcement apptinadifter four years of proceedings
up the appellate chain — on the ground that, asatiemof French arbitration law,
Pakistan was not bound by the underlying arbitratigreement. While the appeal to the
Supreme Court was pending, Dallah sought to enftreeaward, and Pakistan sought to
set it aside, in Franég. Three months after the UK Supreme Court deniddreement,
the French courts upheld and enforced the awardneleding, as a matter of French

% sSeeNew York Convention, art. IV.

% New York Convention, art. V(1).

37 New York Convention, art. V(2).

% New York Convention, art. VI.

% Note that “an award-creditor need not “confirmi award in the arbitral seat before seeking

recognition abroad.G. Born International Commercial ArbitratigiiKluwer, 2009) 399.

40 See Dallah Real Estate and Tourism Holding Co.he Ministry of Religious Affairs, Gov't of Pak.,

[2010] UKSC 46.

Gouvernement du Pakistan - Ministere des affairgligieuses v. Société Dallah Real Estate and
Tourism Holding Cour d'appel Paris, n° R/G 09/28533 (17 Feb. 2011

41

11



arbitration law, that a binding agreement to aabérexisted between the claimant and the
government of Pakistan.

In retrospect, the outcome might well have beefediht had Dallah sougkiequatuiin
the French courts prior to seeking enforcemerhiénUdK. A decision by those courts that
a binding arbitration agreement existed may haen laecorded issue preclusive effect in
England* and in any event would have been persuasive dtttmr the application of
French arbitration law. As a result of its timiogoices, Dallah now finds itself in the
unenviable position of having an award upheld at pkace of arbitration, but denied
enforcement in a reasoned decision of the UK’s ésgleourt'®

Despite the outcome iDallah, it is normally still true that seeking to enforag soon as
possible is the preferred strategy. The lessa@ingply that timing matters; and that a
case-specific analysis of the best strategy is ratpe.

2. Attachment Proceedings

In conjunction with recognition and enforcemenpaty may also under most national
laws seek attachment of the award debtor’'s propeRsompt attachment (pre-award if

available) is of considerable strategic importand&roceeds will be secured to ensure
collection of the award, and the award debtor W@l prevented from moving and

possibly secreting its assets. In some jurisdistie for example the United States and
England” — discovery as to the award debtor’s assets \gill be available in the context

of enforcement proceedings.

42 See idf 98 (The Court noted that “a determination by ¢bart of the seat may give rise to an issue

estoppel or other preclusive effect in the cousvirich enforcement is sought”).

43 Consider alsghe case ofrhai-Lao Lignite (TLL) v. Lagsvhere, after winning a $57M award, TLL

commenced enforcement proceedings in the U.S. aBdglFrance and Singapore. Enforcement was
granted in the U.S., England and France. Thereatfter courts of the seat (Malaysia) vacated the
award. Thereafter, the Paris Court of Appeal res@rthe grant ofxequatur not because the award
had been set aside, but rather on similar groumdldse invoked in the Malaysian court’s decision.
See Republique Democratique Populaire du Lao vieBodhai Lao Lignite (Thai.) Co., LtdCour
d’appel Paris, no R/G 12/09983 (19 Feb. 2011).

In New York, Rule 69(a)(2) of the Federal RuldsGivil Procedure allows a judgment creditor to
obtain discovery from the judgment debtor underRbderal Rules or the procedure of the forum state.
SeeFed. R. Civ. P. 69(a)(2))niversitas Educ., LLC v. Nova Group, In2013 WL 57892 (S.D.N.Y.
Jan. 4, 2013) (applying Rule 69(a)(2) following tbenfirmation of an arbitral award). New York
courts have observed that in its efforts to enfergedgment, “the judgment creditor must be givan
freedom to make a broad inquiry to discover hiddenoncealed assets of the judgment debt&ee
Costomar Shipping Co., Ltd. v. Kim-Sail, .td995 WL 736907, at *3 (S.D.N.Y. Dec. 12, 1995)
(citations omitted). In England, discovery is pétad pursuant to the Civil Procedure Rules, Part 3
(covering disclosure in civil proceedings). Part Bescribes the scope of application of the Rules,
which “apply to all proceedings in — (a) county dsu(b) the High Court; and (c) the Civil Divisiarf

the Court of Appeal” with limited exceptions, natiuding the enforcement of arbitral awards.

a4
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A recent ICC arbitratiorPhillips Petroleum Company Venezuela Limited (Belayand
ConocoPhillips Petrozuata B.V. vs. Petroleos de eZarla, S.A.illustrates the
advantages that prompt enforcement action caneateliVhere, an award was rendered on
17 September 2012 in favor of the claimant in theoant of US$66.8 million, plus
interest’® Eight days later, on 25 September 2012, the @airattached US$74 million
of the respondent’s financial assets in the Nedimeld, securing full payment of the
award.

Other cases can take longer, but still requireteredhinking in terms of the types of
assets that can be attached to help satisfy ardawdalter Bau v. Thailanghrovides an
interesting illustratiorf® Having obtained an award against the Thai goventrim 2009,
the claimant succeeded in attaching a jet owned fédoted) by the Thai Crown Prince
in Munich in July 20127 The Thai government was ultimately able to obthmrelease
of the jet, but only after posting a €38 millionriabin respect of the award débt.

Award creditors are well-advised to think broadiyterms of the categories of property
that may be attached. The losing party’s assetsade not only the things that it owns,

but also monies owed to it by third partfésThe national laws of many jurisdictions —

including all of the enforcement fora surveyed inn&x A — permit the garnishment of

third-party debts owed to the award debtor. Legynch attachments not only expands
the pool of available assets, but also may delstmtegic advantage by disrupting the
award debtor’s cash flows and its commercial refeghips with third parties.

It remains to mention a final subject that will itgglly preoccupy claimants who have
succeeded in arbitrations against States or Stdies: sovereign immunity?. While

the modern trend is heavily in favor of the resivie view of immunity — which permits
the attachment of and execution against Statesasset for commercial purposes-
immunity will still often be an impediment to enté@ment. The case reporters are replete
with examples of failed attempts to attach sovereigsets® It is for this reason that
obtaining a waiver of immunity in the underlyingntct is of such importanca.

L. Peterson ConocoPhillips Wins One and Loses One in FighthWienezuelan State Oil Company,
I.A. Reporter (23 Sept. 2012). Freshfields acedaunsel to ConocoPhillips in this case.

46 Walter Bau AG (In Liquidation) v. The Kingdom ofailand, UNCITRAL, Award (1 July 2009).

47 D. Jolly & T. Fuller, Thai Prince’s Plane is Impounded in Germany, Nivids (13 July 2011).

8 Thailand post German bond to free Prince’s plaAssociated Press (10 Aug. 2011).

49 See infraAnnex A, discussing whether certain key jurisdiotigermit third-party garnishment.

%0 A summary of these provisions across key arlingurisdictions is set out in Annex A.

1 See generallraft Articles on the Jurisdictional Immunities States and Their Propertyt’| Law

Comm’n, U.N. Doc. A/46/10n 1991 Yearbook of the International Law Commissiaol, 2.

For example, the failed attempt by Franz Sedeémé&y attach Russian assets in German Cdtee
infra Section 111.B.2.

52

3 See supr&ection II.A.3.
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3. Challenge of the Award

Fate sometimes favors the vanquished. From th&ppetive of the losing party in the
arbitration, the main strategic alternative is¢elsto set aside the award at the seat of the
arbitration. Applications to set aside do not ssct with any frequency in the main
arbitration venues. Most have national arbitratlaws that restrict the grounds for
setting aside to substantial procedural errorstidanor similar to those identified by the
New York Convention as justifying non-recognitiomdaenforcement! But the effort to

set aside — assuming there is an arguable bastoifomencing the challenge — will pay
off in some cases.

Beyond the chance that the application will succdiidg a setting-aside action may
have collateral benefits in other enforcement fok#nder Article VI of the New York
Convention, recognition and enforcement of an awaay be suspended if an action to
set the award aside has been commenced:

If an application for the setting aside or suspemsif the award has been made
to a competent authority . . . the authority befohéch the award is sought to be
relied upon may, if it considers it proper, adjothia decision on the enforcement
of the award and may also, on the application efgarty claiming enforcement

of the award, order the other party to give suéadgcurity.

Suspension of enforcement is discretionary, andaslly a foregone conclusion.
Accordingly, the chief strategic imperative fronetprevailing party’s perspective, where
a challenge to the award has been raised, willobavbid a stay in any enforcement
courts, or, in the alternative, obtain an order¢hequiring the party challenging the
award to post security as a condition of the stiaythat manner, ultimate recovery can be
assured if and when the challenge to the awardl. fall of the jurisdictions surveyed in
Annex A make provision for the ordering of secusitigere an award debtor seeks to stay
enforcement on the ground that a setting-asidaecgtign has been filed.

4. Enforcement Proceedings in Relation to an Annulledward

Even where an award is set aside by the courteeoplace of arbitration, all is not lost
for the prevailing party. Apart from the potent@lblic law remedies discussed in the
next Section of this article, enforcement of anwdiedl award remains possible under the
arbitration laws of some jurisdictions. The ratte is that Article V(1)(e) of the

% Seeinfra Annex A.

> Courts have proceeded to enforce awards pritiieiaconclusion of the challenge proceedings before

the courts of the seat on the basis that: (i) thard is binding; (ii) the award is unlikely to betsside

by the courts at the seat; (iii) the vacatur prdaoegs before the seat were brought merely as g dela
tactic; (iv) the vacatur proceedings are unlikedybe resolved in a short period of time; or (v) the
suspension of the enforcement proceedings wouldtantially prejudice the award creditoiSee
Born, supranote 39.
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Convention provides that an enforcing court “maygtlkhe to enforce if an award has
been set aside in the courts of the place of atltr. Thus has arisen a longstanding
debate as to the significance the “may” attragheiting two of the field’s most venerable

scholars on opposite sides of the argum@nt.

In most jurisdictions, it is quite unlikely thatetcourts would enforce an award that has
been set aside in the primary jurisdiction, i.be place of arbitration. Of the systems
surveyed in Annex A, that list includes China, Eamgl, Germany and — despite an initial
flirtation in the Chromalloy case — the United Stat¥s. There are, however, notable

exceptions.

It is well-established in French law that the miaie of an award having been set aside at
the seat of the arbitration has no bearing onrifsreement in Franc®€. More recently,
the Netherlands joined the list of jurisdictionsepared to enforce annulled awards,
although on a different basis than the French pwosit In March 2007, Yukos Capital
commenced enforcement proceedings in the Netherlagdinst Rosneft in regard to four
arbitral awards rendered in Russia totaling US$dtillion. Those awards, however,
were set aside in May 2007 by the Russian couresieNheless, in April 2009, the
Amsterdam Court of Appeal permitted enforcementh& awards, reasoning that the
judicial process in Russia that had produced tmeilaments was “partial and dependent,”
and that therefore the Dutch courts would decliwe récognize the annulment
judgments?®

5. Options Further Afield

Two further options for the award creditor meritebmention. While the chances of an
ultimately successful enforcement effort are hiflle, costs of enforcement proceedings —
often in multiple and diverse jurisdictions — cam dubstantial. Some award claimants
may lack the resources, or the patience, for tfiatte

For the two sides to the debasee J. PaulssqriThe Case for Disregarding LSAs (Local Standard
Annulments) Under the New York Convention, 7 AmaricReview of International Arbitration 99
(1996); andA. J. van den Betgenforcement of Arbitral Awards Annulled in Russ/ Journal of
International Arbitration 179 (2010).

See infraAnnex A, for a summary of the positions taken ity laebitration jurisdictions on this issue.
See also In re Chromalloy Aeroservices Inc. andisitin of Defence of the Republic of Egyp39 F.
Supp. 907 (D.D.C. 1996).

SeeSilberman, supraote 11, for a discussion on thélmarton and Putrabali decisions, among
others.

¥ Yukos Capital SARL v. OAO Rosn&fo.200.005.269/01, Judgment, Amsterdam Courtieal (28
April 2009). See Silberman, supra note 11, foetailed discussion of théukoscases.

57

58

15



a. Settlement

For such claimants, settlement may be an optiohe dward debtor may be willing to
pay a portion of the award in exchange for enformeinefforts being abandoned. Taking
the settlement haircut will be painful, but is s¢imes the rational choice for the award
creditor.

Indeed, the available data indicates that settlénsea not infrequent occurrence. In a
survey of corporate counsel conducted in 2010, 49%hose responding indicated that
they had settled an award at some p8infThough the terms of these settlements are
rarely made public, an example from investmenttyreabitration is illustrative of the
broader point. IrSiag v. Egyptan ICSID tribunal awarded the claimant US$133ionil

on 1 June 2009; on 19 June 2009, Siag successhaiyed in the New York courts to
recognize and enforce the award; and in Novemb88,28iag settled the dispute with
Egypt for $80 million?*

b. Sale of the award to a third party

A further option for the award creditor is to gbke award — again, naturally at a discount.
The amount of the discount is likely to be inveygaioportional to the progress made by
the original party in its enforcement efforts pritor the sale. Due largely to the

enforcement power of the New York Convention, theual itself has an estimable value
in the market, based on the buyer’s prospectstimhaie collectior??

Although it is difficult to estimate the size ancbpe of this market, it appears that the
sale and purchase of arbitral awards is becoming reemmort® Indeed, a number of
companies now engage in the sale of arbitratiorrdsyacting as an intermediary with
investors or purchasing awards themselves. Notahbleng that group of companies are
Blue Ridge Investment (owned by Bank of Americaj &mni Bridgeway.

The fact or details of such sales occasionally ctmeght. In 2004, FG Hemisphere, a
Delaware-based company, purchased two ICC awargissighe Democratic Republic
of the Congo. Its ownership of them was revealdstrwFG Hemisphere sought to
enforce the awards in various jurisdictions — idahg in the Hong Kong Special
Administrative region by attempting (unsuccessfutly execute against US$104M due

% See L. Mistelis & C. Baltagupranote 2.

See Siag v. King & Spalding LLP S.D. Tex. Jun. 30, 2010,available at
http://law.justia.com/cases/federal/district-coltetsas/txsdce/4:2010cv02096/769952/19.

61

62 gee generallyoukas A. MistelisAward as an Investment: The Value of an Arbifralard or the Cost

of Non-Enforcement, Queen Mary University Londomrch&ol of Law, Legal Research Paper No.
129/2013available athttp://ssrn.com/abstract=2195016.

International Arbitration: Corporate attitudes danpractices 2008, at 2,available at
http://www.arbitrationonline.org/docs/IAstudy 20p8f noting that “almost one in five of the
interviewed corporations realized value from tharolor award by selling or assigning it.”

63
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from Chinese entities to the DRE. Similarly, in 2003, a Seychelles-based company
purchased an award rendered in an arbitration utiderauspices of the Chamber of
Commerce and Industry of the Ukraine. The saleectorlight in a 2008 action before
the Eusréopean Court of Human Rights brought agaivestJkraine by the purchaser of the
award:

Further, albeit not in the New York Convention et ICSID awards have also been
valued or sold in recent years. For instanceathard inCMSv. Argentinawas sold to
Blue Ridge Investments, a Bank of America subsjdliar 2008°® Notably, as discussed
further below, the purchaser of the CMS award (@baith others) has been successful in
convincing the U.S. Government to provide assistandts enforcement efforf<.

D. Conclusion on the Normal Enforcement Scenario

The deterrent effect created by the enforcementepaf the New York Convention
makes enforcement unnecessary with respect to téat gnajority of international
commercial arbitration awards — the non-prevailpagties comply voluntarily with the
awards against them. Still, a minority of casesams, and will always remain, in which
enforcement is necessary to secure recovery.

Planning for enforcement should begin long befbeeduccessful party obtains its award.
Indeed, strategic choices made at the time of aotifig can impact upon the prospects
for enforcement after disputes arise.

Designing an enforcement strategy must thereforginbat an early stage. It is
necessarily a case-specific effort, but one thatatels attention from the onset of the
transaction through the successful conclusion @gttbitration, and beyond.

1. STRATEGIC OPTIONS WHEN THE NEW YORK CONVENTION SYSTEM BREAKS
DowN

The previous Section of this article proceeded fm dassumption that the New York
Convention system functions as expected. Whenentaty compliance with an award is
not forthcoming, conscientious enforcement effo®uld be expected to lead,
eventually, to full collection of the amounts awedd The courts of the place of
arbitration would uphold the award if challengeuld ather national courts would enforce
the award against the debtor’s assets in theitdges.

® FG Hemisphere Associates LLC v. Democratic Reputfli€ongo CACV 373/2008, and CACV
43/2009 (10 Feb. 2010).

% Regent Co. v. Ukrainé&ur. Ct. H.R., App. No. 773/03 (2008).
SeeForeign-Investment Disputes: Come and Get Me, Té¢wn&mist (18 Feb. 2012).

67 See infraSection III.C.
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The present Section considers the award credibptions when the expected result is not
obtained. What can be done if the courts of tlaeelof arbitration annul the award on
arbitrary or parochial grounds? Or if the courtsanother jurisdiction wrongfully fail to
enforce the award?

In the first circumstance — wrongful setting asidéhe award arguably ceases to exist,
preventing enforcement in other f&faln the second circumstance — an improper failure
to enforce — the award continues to exist and @erforced in other jurisdictions; but
that may be cold comfort to the prevailing partyhié award debtor has no assets outside
the non-enforcing jurisdiction.

The main concern in both circumstances is the ed\df/the “home court” advantage that
international arbitration is typically chosen tooal That concern will be particularly
acute where the recalcitrant forum is the awardiat&bhome State — and especially
where the award debtor is the State itself, a Statérolled company, or an entity closely
connected to either.

The good news for the frustrated award creditdhat it may have public international
law remedies in the event of wrongful setting-asad@on-enforcement of an award. In
particular, three sources of international law géiions may potentially be invoked:

(1) The New York Convention, which obliges all contmagtStates to (i) enforce
agreements to arbitrate, and (ii) recognize andreafforeign awards except in
the limited circumstances provided for by the Cantign >

(2) Customary international law, which requires Staied their courts to respect
certain minimum standards in their treatment oéiigm nationals and their
property; and

(3) Obligations undertaken by States in bilateral ottiateral treaties, where the
award creditor can qualify for protection undergbanstruments.

Thus, a wrongful failure to enforce an arbitral advar the underlying arbitration
agreement, or the improper setting aside of an gwaway invoke the international
responsibility of the State whose courts have takenof those actions.

Though what mechanisms, and in what fora, may werd creditor be able to vindicate
those international law obligations? This Sectiah discuss three: investment treaty

% See generally A. J. van den Besgpranote 56:Silbermansupranote 11.

% New York Convention, arts. Il, V. The Panama Gamtion imposes the same obligations on its

contracting parties, which are: Argentina; BolivBrazil; Chile; Colombia; Costa Rica; Dominican
Republic; Ecuador; El Salvador; Guatemala; Honduvéexico; Nicaragua; Panama; Paraguay; Peru;
United States; Uruguay; and Venezuela. Inter-Anagri€onvention on Int'I Commercial Arbitration,
0.A.S. T.S. No. 42, adopted 30 Jan. 1975, entetedforce 16 June 1976, arts. 1, 4.
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arbitration (Section A); adjudication by regionalnman rights courts (Section B); and
diplomatic protection (Section C). Finally, a ccangtive analysis of these three potential
options will be presented (Section D).

There is a caveat to be made at the outset. Hattese mechanisms or fora will be
available only in a minority of instances — theme a&ignificant gateway issues to
accessing each. Cases will exist, however, in kvipiarsuing one or more of these
options is possible and makes commercial sens@édrustrated award creditor. Indeed,
we have recently seen, in practice, a number aheles in each category.

A. Investment Treaty Arbitration

An aggrieved party may be able to bring an investnieaty claim directly against the
State whose courts wrongfully interfere with theital process or the resulting award.
Six published cases involving claims based upoh suterference have arisen in the past
four years; these are summarized in Annex B todhisle’® There is at least one other
unpublished jurisdictional award on the same isshiesging the total to seveh. While
hardly a trend, these numbers suggest the likedlihmfomore investment treaty claims
brought by frustrated award creditors — and theeetbat investor-State arbitration is an
option worthy of consideration when the normal psses for seeking enforcement fail.

Investment treaties afford to qualifying investting right to initiate arbitration directly
against the host State. Under most treaties,uhstantive protections provided include,
among other things, a prohibition against diredndirect expropriations without prompt
and effective compensation; and a guarantee of dad equitable treatment, which
includes protection against a denial of justicethy host State’s courfs. Some treaties
also include an “effective means” clause, desigiwednsure that the investor will have
access to effective methods of asserting claimseafatcing its rights in the host Stafe.
Investment treaties generally provide for investockaims to be adjudicated by

0 Saipem S.p.A v. The People’s Republic of Banglad€$iD Case No. ARB/05/07, Award (30 June
2009); Romak S.A. v. The Republic of Uzbekis@@A Case No. AA280, Final Award (26 Nov.
2009); Frontier Petroleum Services Ltd. v. The Czech REpubNCITRAL, Final Award (12 Nov.
2010); ATA Construction, Industrial and Trading Co. v. THashemite Kingdom of JordahCSID
Case No. ARB/08/2, Award (18 May 2010)hite Indus. Austrl. Ltd. v. The Republic of India
UNCITRAL, Final Award (30 Nov. 2011)GEA Grp. Aktiengesellschaft v. Ukrajl€SID Case No.
ARB/08/16, Award (31 Mar. 2011).

See Kaliningrad Region v. Lithuani#CC (28 Jan. 2009)ee alsoOrder, Cour d’appel Paris, no
09/19535 (18 Nov. 2010) (denying the request tasiete the award iKaliningrad Regioi).

2 See, e.g. White Indus. Austl{ 10.4.
73

71

See generally R. Dolzer & C. SchreuErinciples of International Investment Law 33%{@d Univ.
Press, 2nd ed. 2012)plzer & Stevenssupranote 22 at 69.
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international arbitration, with the State’s consenarbitrate contained in the investment
treaty itself’*

Below we discuss in further detail the investmeeaty arbitration regime as it relates to
claims for interference by the State with the aabiprocess or an arbitral award. In
particular, we evaluate: the gateway conditioret #n aggrieved award creditor must
satisfy in order to access investment treaty ptmtec(Subsection 1); the relevant
standards of protection, including expropriationul§Section 2), fair and equitable
treatment (Subsection 3) and effective means okrasg and enforcing claims

(Subsection 4); and the remedies available to riitesi award auditors in investment
treaty arbitration (Subsection 5).

1. Standing to Bring Claims: A Qualifying “Investor” a nd “Investment”

A party whose award has been wrongfully set asidefbunenforced will need to satisfy
two threshold hurdles in order to access the ptiotex offered by investment treaties.
First, there will need to be an investment treaty inc@laetween the party’s State of
nationality and the State whose courts or otheamsghave interfered with the award.
This will make the party a qualifying “investor’fpurposes of that investment treaty.

Second the party must show that it has a qualifying &stment” under the relevant
treaty. Thus the question arises: is an arbévedrd an “investment” for purposes of
bilateral (or multilateral) investment treaties?

A purely textual reading of many investment treatmight suggest that the answer is
“yes.””® The approach taken in the decided cases, howea®heen different. Tribunals

" See generally J. PaulssoArbitration Without Privity, 10 ICSID Review—Fadgn Investment Law

Journal 232 (1995).

Many treaties define the term “investment” wittegt breadth as including “every asset” and “claims
to money, to other assets or to any performancenfaan economic value.’See, e.g.Netherlands-
Mexico BIT, art. 1; Ethopia-Sudan BIT, art. 1. Whehe investment treaty arbitration is brought
before an ICSID tribunal, there must also be aityiiad) investment within the meaning of Article
25(1) of the ICSID Convention. Convention on thétiSment of Investment Disputes between States
and Nationals of Other States, art. 25(1), 18 M&#65, 575 U.N.T.S. 159 [hereinaft¢€CSID
Convention] (“The jurisdiction of the Centre shall extend amy legal dispute arising out of an
investment, between a Contracting State (or antitoent subdivision or agency of a Contracting
State designated to the Centre by that State) amatianal of another Contracting State, which the
parties to the dispute consent in writing to subtmithe Centre. When the parties have given their
consent, no party may withdraw its consent uniddhgf). Thus, the transaction at issue must
constitute an investment under both the investreaty and Article 25(1) — the so-called “double
keyhole” test. See Malicorp Ltd. v. The Arab Republic of EgypiSID Case No. ARB/08/18, Award
(7 Feb. 2011), § 107alini Costruttori S.p.A. v. Kingdom of Moro¢cd€SID Case No. ARB/00/4,
Decision on Jurisdiction (23 July 2001), { 4ke alsoC. Schreuer The ICSID Convention, A
Commentary (Cambridge Univ. Press, 2nd ed. 2000)25, 11 122t seq Recently, there has been a
trend towards focusing on the definition of “invesint” in the relevant treaty, given that the ICSID
Convention purposefully did not define the ter®ee, e.gMalaysian Historical Salvors SABHD v.
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have not viewed arbitral awards as investmentsnoh @t themselves, but rather as the
“crystallization” of the underlying contract rightg issue in the dispute resulting in the
award. In the words of the tribunal$aipem v. Bangladesh

The rights embodied in the ICC Award were not @ddiy the Award but arise
out of the Contracts. The ICC Award crystallizdte tparties’ rights and
obligations under the original contrdgt.

As a result, whether the disappointed claimant wiltom we are concerned can access
investment treaty protection will likely depend mpehether the underlying contract, out
of which the award arose, itself constitutes arvéstment” within the meaning of the
relevant investment treaty. The fact pattern migslly to satisfy that requirement is
where the award arises out of a contract for cagrpiut a project or similar transaction in
the State whose courts have set aside or deniedcenient to the award. And indeed,
that is the fact pattern that has been presehieicases decided thus far.

Assuming that our hypothetical award creditor ikedb satisfy the gateway requirements
for the assertion of an investment treaty claimi.e, that the creditor is a qualifying
“investor” with a qualifying “investment” — thenémext question to arise is what type of
State conduct will trigger liability. We addres$sstissue in the following Subsections.

2. Expropriation

Where an arbitral award is wrongly denied enforaein@ set aside, the value of the
award will be reduced or potentially eliminatedogkther. It will therefore be open to
the award creditor to argue that the award has belrectly expropriated by the State.

Saipem v. Bangladeshvolved a claim for expropriation based on whatsyweffectively,
the wrongful setting-aside of an award by the Badgbhi courts’ The underlying
arbitration in that case arose out of a constraucttmntract between Saipem and
Petrobangla, the Bangladeshi national oil comparfhe contract provided for ICC
arbitration in Dhaka, Bangladesh. After severaldhy frivolous procedural objections
advanced by the Petrobangla were rejected by thenal, Petrobangla applied to the
Bangladeshi courts to revoke the Tribunal's mandategrounds of bia€ This the

the Government of Malaysi#CSID Case No. ARB/05/10, Decision on the Appgiica for Annulment
(16 Apr. 2009).

% Saipemf 127;Romak  211;White Indus. Austl§ 7.6.10But see GEA 11 161-64 (“[T]he Tribunal
considers that the fact that the Award rules upghts and obligations arising out of an investment
does not equate the Award with the investmentfitsdh the Tribunal’'s view, the two remain
analytically distinct . . . .")see alsoLoukas A. MistelisAward as an Investment: The Value of an
Arbitral Award or the Cost of Non-Enforcement, QumeMary University London, School of Law,
Legal Research Paper No. 129/204&ilable athttp://ssrn.com/abstract=2195016.

" Saipem1 35.

" Id. § 31 (rejecting, for example, Petrobangla’s retjtleat written transcripts be made of the tape

recording of the hearings).
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courts did. The Tribunal nonetheless proceede@rider an award in favor of Saipem,
which the Bangladeshi courts declared to be a itgull® Its traditional options
exhausted — Petrobangla’s assets appear to hameubegiely located in Bangladesh —
Saipem commenced an ICSID arbitration against Eategh under the Italy-Bangladesh
BIT. The BIT provided for international arbitratioonly in respect of expropriation
claims, so it was on this basis that the claim plaaded and decidé&g.

In international law, expropriation requires a gahsal deprivation of property; and in
deciding whether an expropriation has occurredutrals normally look primarily to the
effect of the challenged measure as opposed toStage’s intention in taking the
measuré> The Saipemtribunal affirmed this approach, noting that “acting to the so-
called ‘sole effects doctrine’, the most significamiterion to determine whether the
disputed actions amount to indirect expropriatiorage tantamount to expropriation is
the impact of the measure. As a matter of priegighse law considers that there is
expropriation if the deprivation is substantial ."%

The Saipemtribunal went on, however, to conclude that whemaulment of an arbitral
award (or the arbitrators’ authority) was concerngeprivation alone was not enough.
The tribunal reasoned that if “substantial deproratof Saipem’s ability to enjoy the
benefits of the ICC Award” was sufficient to establan expropriation, therahy setting
aside of an award could . . . found a claim forreppation, even if the setting aside was
ordered by the competent state court upon legigngeounds® Instead, the tribunal
held, something more was required to justify aifigdof expropriation: that the courts
had acted “illegally” in undermining the arbitratiagreement or the awatd.

The tribunal found that the Bangladeshi courts iddkeed act illegally in revoking the
arbitrators’ authority and declaring the resultangard to be a nullity. In particular, the
courts: (a) had committed an “abuse of right” irolation of international law by
“abusing their supervisory jurisdiction over thebigmation proces$® and (b) had

" 1d. 7 50.
8 1d.797.

8 See, e.g.Telenor Mobile Commc’'ns A.S. v. The Republic ofgdmy, ICSID Case No. ARB/04/15,
Award (13 Sept. 2006), 1 6%0orn Prods. Int'l, Inc. v. United Mexican Statd€SID Case No.
ARB(AF)/04/01, Decision on Responsibility (15 Ja2008), 1 87(c)Metalclad Corp. v. the United
Mexican StatesNAFTA, ICSID Case No. ARB(AF)/97/1, Award (30 Aug000), T 112; Rosalyn
Higgins, The Taking of Property by the State: Recent Dewedoyis in International Lawl 76 Recueil
des Cours 259, 324 (1982).

8 Saipem{ 133.

8 1d. 1 133. Note that where the action complainedsafiinply a delay of the enforcement or set-aside

action, it is unlikely that a Tribunal would finthat the arbitral award has been “takerSeeWhite
Indus. Austl.{ 12.3.6.

8 sSaipem? 134.
8 Id. 7 159.

22



“frustrat[ed] if not the wording at least the spisf the [New York] Convention® Thus,
the tribunal found that Saipem had been substantddprived of its investment —
consisting of the underlying contractual rights eaiked in the award — and that the
deprivation was the result of illegal conduct by tBangladeshi courts. As such, an
expropriation had been established, and Saipenentéted to compensation.

While the result reached by tBaipentribunal seems compelling on the facts, one might
still question the theoretical basis of the Tridismauling. Effectively, the tribunal
grafted an additional element on to the test fqrepriation — the “plus” of illegality.
Can that be reconciled with the traditional “ef&dest for indirect expropriation?

There would seem to be two possible explanatidrig first has to do with the nature of
the instrument at issue — an arbitral award. Unttbmmercial award is recognized by a
national court, it constitutes a kind of defeasiblatittement — there are legitimate,
internationally-accepted grounds on which the awaay be denied enforcement, or set
aside. Thus, the annulment of an award might ladogized to a regulatory taking. In
that context, in addition to the effect of the measthe character of the State action and
the legitimate expectations of the investor maytdden into accourdt. An investor
would expect the possibility of setting-aside ore tgrounds provided for by the
arbitration law of the place of arbitration — arftbsld probably also expect that there is
some chance of the reviewing court getting it wrcangd setting aside an award where a
proper application of national law would have ledthe opposite result. On that view,
only an arbitrary or wholly ungrounded setting asidiould violate the investor’s
legitimate expectations.

The second paradigm for explaining ®&pemest for expropriation relates to the nature
of the State organ that took the challenged actitine national courts. Traditionally in
international law, a State’s courts cannot be inmgagunless their actions have been
“clearly improper and discreditable” — that is, @s8 they amount to a denial of justfe.
However — in part because of the peculiaritiehefBIT — theSaipentribunal examined
the Bangladeshi courts’ actions under the rubriexgfropriation. The tribunal found that
no exhaustion requirement applies under expropndaw (unlike in a claim for denial

8 1d. 7 166.

87 See, e.g.Tecnicas Medioambientales Tecmed SA v. The UNigdtan StatedCSID Case No. ARB
(AF)/00/2 (NAFTA Ch. 11) T 122 (“establishing thegtgulatory actions and measures will not be
initially excluded from the definition of expropt@y acts, in addition to the negative financiapamwt
of such actions or measures, the Arbitral Tribuwdl ... determine whether such measures are
reasonable with respect to their goals, the deporaof economic rights and the legitimate
expectations of who suffered such deprivation.Niethanex v. United States of America,
NAFTA/UNCITRAL (9 Aug. 2005), Part IV, Ch. D 1 9,022 US Model BIT, Annex Bavailable at
http://www.ustr.gov/sites/default/files/BIT%20tex@for%20ACIEP%20Meeting.pdf.See also R.
Moloo & J. Jacinto Environmental and Health Regulation: Assessingbllity Under Investment
Treaties, Berkeley Journal of International Law24 ,(2011).

8  Mondev Intl Ltd. v. United State$CSID Case No. ARB(AF)/99/2, NAFTA Ch. 11, § 1¢I1 Oct.
2002).
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of justice)®® But the Tribunal did require a showing of courtsfaasance —"abuse of
right” — not dissimilar to the substantive test lggpin the denial of justice context.

Interestingly, the Court of Appeals of Amsterdarak@ not dissimilar similar tack in the
Yukosenforcement action referred to abd¥eFinding that the Russian courts had acted
in a biased fashion in annulling tNelkosawards, the Amsterdam court disregarded those
annulments. Thus, in the presence of court miafezes the claimant was held entitled to
the benefits of the award.

Finally, it is worth noting that the reverse of tBaipem fact pattern may also provide the
grist for an investment treaty claim. Kaliningrad v. Lithuaniathe claimant brought an
expropriation claim based on the theory that anrdviead been wrongfullyenforced.
There, an LCIA tribunal had issued an award in fadbDuke Investment Limited (a
Cypriot company) against Kaliningrad, an administea region in Russia. Duke
enforced the award in 2004 against two buildings@vby Kaliningrad in Lithuania. In
2006, Kaliningrad brought an investment treaty mlaagainst Lithuania (under the
auspices of the ICC) claiming that Lithuania wronginforced the LCIA award and
thereby expropriated its two buildings. In an unlghed award, the ICC tribunal found
that it did not have jurisdiction over the disputéaliningrad’s subsequent challenge to
the award before the French courts — in which thistence of the arbitration and the
content of the jurisdictional ruling were revealeavas unsuccessftl. Nonetheless, the
claim raises the specter that a State court’s wWbremforcement of an award might be
collaterally challenged in the same way as an uraméed denial of enforcemetit.

3. Fair and Equitable Treatment

Most investment treaties require that the hosteSaatord “fair and equitable treatment”
(FET) to foreign investors. This frequently-encounterguarantee derives from the
minimum standard of treatment due to foreign nati®runder customary international
law >

The assessment of whether the FET standard hasbbegched is a fact-specific inquiry
and focuses on the concept of legitimate expectsifo The ICSID tribunal irBiwater
Gauff v. Tanzaniaexplained that “the purpose of the standard is tovide to

8 saipem? 151.

% See suprsection 11.C.4.

1 Kaliningrad v. Lithanie Cour d’appel Paris, no 09/19535.

%2 Similar claims could theoretically also be brougmder the other standards discussed herein,

especially the fair and equitable treatment stahdar

% On the FET standard generally, deeTudor, The Fair and Equitable Treatment Standard in the

International Law of Foreign Investment (2008); @ndNewcombe & L. ParadelLaw and Practice of
Investment Treaties: Standards of Treatment (Kluveay Int’l, 2009) 232-319.

% |d. at 165-609.
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international investments treatment that does ffetiathe basic expectations that were
taken into account by the foreign investor to mé#he investment® In the view of
many (but not all) tribunals, the stability and gintability of the legal framework into
which the investment is made form part of what ithestor may legitimately expet.
Regarding actions by courts that detrimentally@fée investment, it is important to note
that the FET standard “includes the obligation twoteny justice in criminal, civil, or
administrative adjudicatory proceedings in accocgawith the principle of due process
embodied in the principal legal systems of the @&t

In White Industries v. Indiahe tribunal applied the FET standard in the exinof State
interference with an arbitral awaftl. That case arose out of a mining project in
Paparwar, India. White Industries, an Australiampany, had entered into a contract
with Coal India, a State-owned entity, for the dypd equipment and development of a
coal mine. A dispute arose between the partieardang the payment of penalties and
bonuses, as well as with regard to the qualityhef éxtracted coal. Pursuant to the
underlying contract, White Industries commencecd:eedings before a Paris-seated ICC
tribunal, which, in May 2002, awarded the claimpst over $4 million in damages and
interest.

In September 2002, and despite the fact that theepdf arbitration was Paris, Coal India
applied to the Indian courts (in Calcutta) to h#ve ICC award set aside. At the same
time, White Industries sought enforcement in Inghefore the court in New Delhi). The
New Delhi court eventually stayed the enforcementg@edings pending the outcome of
the setting-aside action. After significant del&yshe courts — culminating in a critical
appeal languishing on the Indian Supreme Courtjsedited docket for five yeats—
White Industries brought an investment treaty claigainst India in 2010 for failing to
enforce its arbitral award.

The tribunal inWhite Industriesfound that the Indian courts did not breach thd FE
standard. The tribunal reasoned that at the tinhgdAIndustries negotiated its contract
in 1989, “the Indian courts were regularly enteritag set aside applications in respect of

% Biwater Gauff Ltd v. United Republic of Tanzari@aSID Case No. ARB/05/22, Award (24 July 2008),
9 602.

% Occidental Exploration and Production Co. v. ThepRalic of Ecuador LCIA Case No. UN 3467,
Final Award (1 July 2004) 1 191 (“The relevant digsfor international law is . . . whether the aég
and business framework meets the requirementsiboilisy and predictability under international law.

[T]here is certainly an obligation not to althe legal and business environment in which the
investment has been made. In this case it is] th{iestion that triggers a treatment that is notdad
equitable.”);National Grid P.L.C. v. Argentine RepubllidNCITRAL, Award (3 Nov. 2008) 1 173.

72012 US Model BIT, Art. 5(2)(a)See generallyl. PaulssonDenial of Justice in International Law
(Cambridge Univ. Press, 2005).

% White Indus. Austrlf§ 10.1-10.4.24.
% d.f11.4.18.
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. . . foreign awards®® As such, “White could not legitimately have exjgecthat India

would ‘apply the [New York] Convention properly aidaccordance with international
standards.™* The tribunal further found that India’s conduedhnot given rise to any
other legitimate expectations on White Industryéstp- such as that the India was a safe
place to invest, or that the Indian court systencfioned transparently — that might have
been capable of founding a FET cldiff.

Having dealt with the issue of legitimate expectasi, the tribunal then turned to White
Industry’s argument that the nine-year delay inddgudication of the enforcement and
setting-aside proceedings constituted a denialusfige by the Indian court§® The
tribunal reasoned as follows:

Bearing in mind these various factors, the Tribuoahcludes that, while the
duration of the proceedings overall, as well asdislay by the Supreme Court in
hearing and determining the jurisdiction appealcestainly unsatisfactory in
terms of efficient administration of justice, ne&ithhas yet reached the stage of
constituting a denial of justice.

While the most recent delay [resulting from the ®ope Court’s inability to
impanel a three-judge bench within any reasonabheftame] is regrettable,
there being no suggestion of bad faith, it doesamadunt in the Tribunal’s mind
to “a particularly serious shortcoming” or “egreggoconduct that ‘shocks or at
least surprises, a sense of judicial propriet{?.”

White Industriegshus appears to set a relatively high bar for EEIms arising out of a
State’s interference with the enforcement of ant@lbaward. As discussed further
below however, the tribunal had available under Bi& another, less demanding
standard, which it found India had breach®dThis may potentially have influenced the
tribunal’s decision to take a more cautious apgnoaith respect to the FET claim.

A more permissive approach to the FET standard talesn by the tribunal iATA v.
Jordan!® In that case, a Turkish company, ATA, had coné@avith the State-owned

100 1d. 9 10.3.12.
101 1d. 9 10.3.13.

192 1d. 99 10.3.14-10.3.21 (finding that “it is simply mmssible for White, legitimately, to have had the
expectation as to the timely enforcement of the winthat it now asserts”; that any representations o
behalf of India that it was a safe place to investre not capable of giving rise to legitimate
expectations that are amenable to protection; #mak there was no reasonable expectation of
transparency in court proceedings that was breached

103 1d. 9 10.4.4.
104 1d. 99 10.4.22-10.4.23.
105 See suprsection l11.A.4.

1% ATA Constr., Indus. and Trading Co. v. The Hashenkiitngdom of JordanICSID Case No.
ARB/08/2, Award (18 May 2010).
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Arab Potash CompanyAPC) to build a dike. After a section of the dikelaepksed, APC
commenced an arbitration against ATA under the El@bntract between them. The
tribunal in the contractual arbitration rejected &® claims and granted ATA’s
counterclaims, ordering APC to compensate ATA i amount of US$ 5,906,828.5U.
Shortly thereafter, the Jordanian government solthaority interest in APC to a
Canadian company, and APC applied to the Jordasvarts to annul the award. The
courts granted the application on the ground ofappsication of the governing law.
Further, due to an intervening change in Jordatagislation, the courts found that the
arbitration agreement in the underlying contracs weatinguished®® Relying on this
judgment, APC renewed its original contractual mkibefore the Jordanian courts, at
which point ATA commenced an investment treatymlaigainst Jordan.

Due to temporal issues involving the date of comimg force of the Turkey-Jordan BIT,
the tribunal lacked jurisdiction over most of tHaims asserte?® The sole exception
was the claim relating to the extinguishment of #énitration clause in the underlying
FIDIC contract, as to which the tribunal reachedirgaresting, and perhaps surprising
result. The arbitration clause, the tribunal ruleds in itself a separate “investment”
under the BIT-*® The retroactive extinguishment of the right tbitate by the Jordanian
courts constituted a violation of the FET standaitddeprived ATA of the neutral forum
it legitimately expected to receive, and breachex State’s obligation to recognize and
enforce agreements to arbitrate in accordance Witticle 1l of the New York
Convention:**

Regrettably, théATA tribunal was terse in its discussion of the afile standard when
reviewing a State court’s treatment of an arbiigdeement or award. It is clear that the
tribunal did not require the existence of a dewoiajustice, but it did not articulate the
elements it viewed as necessary to justify a figdhf violation of the FET standatdf
The case does, however, suggest that contraveatitine New York Convention can
provide the predicate for an FET violation by that& The award is also interesting in
the emphasis it placed on the arbitration rightonsistent with developments in the
European Court of Human Rights, discussed furtleéviy the tribunal viewed the right

107 1d. 1 44.

1% The Jordanian arbitration act had been amendptbtade that in the event an award was set atlide,

jurisdiction of the competent courts would reviV@. § 116. This is the same position taken by the
Netherlands Arbitration A¢iCode of Civil Procedure [Rv] art. 1067.

109 ATA Constry] 115.

10 sSee id4 117 (finding that “the right to arbitration isdéstinct ‘investment’ within the meaning of the

BIT because Article 1(2)(a)(ii) defines an investmhenter alia as ‘claims to [...] any other rights to
legitimate performance having financial value rethto an investment’.”).

11 1d.,99 124, 128.

112 SeeR. Moloo & J. JacintpStandards of Review and Reviewing Standards:i®uiterest Regulation

in International Investment Lavinh K. Sauvanted.), Yearbook on International Investment Law &
Policy 2011-2012 (Oxford University Press 2013}, dadiscussion of how to determine the applicable
standard of review under the FET standard.
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to arbitrate as a kind of “golden” right — it sures whatever fate is inflicted on the
underlying contract, and States interfere with tigtt only at their perit*

A more extensive analysis of the test for assesaingn a State’s interference with an
award will violate the FET standard is provided Byontier Petroleum v. Czech
Republic* That case involved a Stockholm Chamber of Comenexard in Frontier
Petroleum’s favor against two, apparently privatelyned, Czech companies. The
companies went bankrupt, and the Czech courtseéfts enforce the award on public
policy grounds, reasoning that enforcement wouldaidg favor Frontier Petroleum
above the companies’ other creditdrs. Its enforcement efforts stymied, Frontier
Petroleum commenced an UNCITRAL arbitration agathstCzech Republic under the
Canada-Czech BI*®

The issues facing thErontier Petroleumtribunal were whether it had the power to
review a State court’s application of the publidigo exception contained in Article
V(2)(b) of the New York Convention, and if so undehat standard. The tribunal,
framing its analysis under the FET and Full Pratecand SecurityKPS) provisions of
the BIT*" answered the first question in the affirmativewént on to conclude that the
Czech courts’ application of the Convention coutd be condemned unless it amounted
to “an abuse of rights contrary to the internatigmanciple of good faith,” meaning in
particular that the interpretation was “made inagitrary or discriminatory manner” or
was otherwise fundamentally unfaff. As to the question of public policy in particylar
the tribunal held that Article V(2)(b) refers toternational public policy,” but found that
the Convention affords States the leeway to apgpdyr town “national conception[s]” of
what international public policy entat§? As such, the tribunal found it unnecessary

to determine whether the findings of the Czech tsoumeet the applicable
standard of international public policy or to detare the precise contents of that
standard. States enjoy a certain margin of apgieniin determining what their
own conception of international public policy'fS.

113 See infranote 162 and accompanying text.

14 Frontier Petroleum Servs. Ltd. v. Czech RepulisCITRAL, Final Award (12 Nov. 2010).
15 1d. 99 527-28.

116 1d. q 421.

7 The Tribunal seems to have viewed the test faolation of the FET and FPS standards as equivalen

in assessing the State’s treatment of a foreigitrarlaward. Id. 1 273, 527 (articulating the relevant
standard of review asréasonably tenablend made ingood fait) (emphasis in original). The
Tribunal noted that analysis under the FPS standégtit be more appropriate than the FET standard
in respect of complaints about a lack of due predeslisputes concerning private parties (as oppose
to where one party was a State entilg).J 296.

118 |d
119 1d. 4 527.
120 |d
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The tribunal went on to frame the test for a FEBRRolation as being (a) whether the
courts had acted in good faith in denying enforagnoé the award, and (b) if so, whether
their interpretation of the Convention was “reassngenable.*** Applying that test, the
tribunal found no breach by the Czech courts. Miew that public policy encompassed
protecting the integrity of bankruptcy proceedingas reasonable, in the tribunal's
estimation, and it found that the courts’ applicatof that approach was neither arbitrary
nor done in bad faitff?

The Frontier Petroleumstandard would appear to be a serviceable testviariaty of
contexts where courts are alleged to have inteifevith an arbitral clause or award.
Whether the question relates to the propriety sétting-aside at the seat under domestic
arbitration law Saipen), extreme delay in enforcemem/kite Industrie} the revocation

of the arbitration agreemenATA) or non-enforcement of the arbitral awaktdntier
Petroleun), a court decision that is reasonably tenablehenmerits and made in good
faith would not violate the FET (or FPS) standardérguably, application of this
approach would correspond with the legitimate etgiems of the parties. At the same
time, it would effectively permit a form of appdkareview of State courts’ merits
decisions in these regards, albeit under a defatesthndard.

4. “Effective Means” Clauses

Some investment treaties include a so-called “&ffeaneans” clause, providing that the
host State “shall . . . provide effective meanasserting claims and enforcing rights with
respect to investment$?® Applying the most-favored-nation provision of thastralia-
India BIT,*** the White Industriestribunal found that the claimant could rely on the
effective means clause contained in the India-KuB#.'*> This turned out to be the
determinative ground for the ultimate decisionha tase.

Relying on an earlier decision in ti@hevron v. Ecuadocase*® the White Industries
tribunal found that the effective means clause joies/for “a distinct and potentially less-
demanding test . . . as compared to denial of gastinder customary international

121 Id

122 Of note, the tribunal emphasized that “even asitat that in the eyes of an outside observer, ssch

an international tribunal, is ‘wrong’ would not auntatically lead to state responsibility as longtes
courts have acteid good faithand have reached decisions thatraesonably tenablé Id. I 273.

123 gee, e.g.The Treaty Between the United States of America thedRepublic of Turkey Concerning

the Reciprocal Encouragement and Protection ofsimrents, 18 May 1990, art. 11(8); Agreement
between the State of Kuwait and the Republic ofidnfbr the Encouragement and Reciprocal
Protection of Investment, India-Kuwait, 27 Nov. 20@art. 4(5).

124 That clause provided that India must “at all tmeeat investments in its own territory on a bais
less favorable than that accorded to investmenitsvestors of a third countryld.
25 White Indus. Austlf 11.2.1.

126 Chevron Co. & Texaco Petroleum Co. v. EcuadéMCITRAL, Partial Awards on the Merits (30 Mar.
2010), 1244.
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law.”*?”  Applying that more flexible standard, the triburfaund that the delay
associated with the enforcement proceedings inalmiilil not fail to provide effective
means for White Industries to enforce its rightslemthe arbitral award. This was
particularly the case because White Industriesi@dappealed the decision staying the
enforcement proceedings, which accounted for sixsyef the overall delay, and had not

demonstrated that pursuing this appeal would haee futile**®

On the other hand, the tribunal found that the +y®& delay associated with White
Industries’ attempt to obtain dismissal of the &mdsetting-aside proceedings did breach
the “effective means” clause. The tribunal reaslone

Having already applied for and obtained an ordewefgedited hearings in 2006
and 2007, White appears to have done everything dbald reasonably be
expected of it to have the Supreme Court deal igthppeal in a timely manner.

In these circumstances, and even though we havdeatkthat the nine years of
proceedings in the set aside application do notuaintm a denial of justice, the
Tribunal has no difficulty in concluding the Indigudicial system’s inability to

deal with White’s jurisdictional claim in over ningears, and the Supreme
Court’s inability to hear White’s jurisdictional peal for over five years amounts
to undue delay and constitutes a breach of Indwalisntarily assumed obligation
of prol\zléding White with “effective means” of asdag claims and enforcing

rights:

Having found a violation of the BIT, the tribunalopgeeded to carry out itself the task
that the Indian courts had avoided — considering, deciding, whether the award should
be set aside under the standards contained in’$ndibitration law. The tribunal
concluded that the award was valid as a mattenaiaih law, and proceeded to order the
State to compensate White Industries for the vafuke award=>°

5. Remedies

The type of remedy available in investment ardiratwill depend on the particular
breach found by the tribunal. In all three of @i@ove-mentioned cases where State
courts have been found in breach of an investnresatyt for interfering with arbitral
proceedings or awards, the tribunals sought to dgrtiee wrongful conduct according to
the Chorzowstandard. That is, “reparation must, as far asiptes wipe-out all the
consequences of the illegal act and re-establigh situation which would, in all

127 White Indus. Austr]{ 11.3.1.
128 |d. 1 11.4.13-11.4.15.

129 1d. 7 11.4.18-11.4.19.

%0 |d. 1 14.3.6.
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probability, have existed if that act had not beemmitted.**! In Saipem this meant
awarding damages in the amount of the underlyinG Bvard, plus interedt? The
White Industriegribunal likewise imposed that same remé#y.In ATA the Tribunal
ordered what was effectively specific performanaxuiring Jordan to terminate the
court proceedings that APC had initiated and tanitethe claimant to re-arbitrate its
dispute with APC in accordance with the underlyBIC contract:**

Notably, the respondents in the underlying arbdret in Saipemand White Industries
were State-owned companies. One might ask whétiefact should have any bearing
on the remedy for a State court’s wrongful intezfere with an arbitration agreement or
award. On one view, it might: where a State-owastity is involved, the State is the
(indirect) beneficiary of the wrongful act and shbarguably be liable for the full relief
granted in the underlying award; while where pevgarties are involved, what the
claimant has lost is arguably only the opportutatpursue enforcemente., the loss of a
chance® The cases decided thus far, however, have drawrsuch distinction.
Notably, iInATA the underlying respondent had become majorityapely owned prior
to the commencement of the ICSID arbitrattdh.

6. Conclusion on Investment Treaty Arbitration

What are the lessons to be drawn from the invedtieditration cases surveyed above?
We suggest that there are essentially three.

First, the wrongful setting-aside of an award by thertguor the improper non-
enforcement of an award, may violate investmertyretandards. In particular, actions
by the courts that are taken in bad faith, arenatite in their reasoning, or are simply too
long in coming, may amount to an expropriationjaation of the FET/FPS standards, or
a contravention of the “effective means” clause mghéhat is available under the
applicable investment treaty.

Seconga violation by the courts of the New York Conventmay form the predicate for
a finding of liability. Thus, the failure to enfo a valid arbitration agreement in
accordance with Article Il of the Convention, oetmisapplication of the grounds for

131 Factory at Chorzow (Germ. v. Pql)928 PCIJ (ser. A) Vol. 17 (13 Sept.) at 47.
132 saipem {1 201-12.
133 Whitelndus. Austl. 11 14.3.1-14.3.6

134 ATA Constr, 9 131-33.

135 SeeJosé Alberrp Estimating Damages when an Investment Treatytéation is used to Enforce a

Commercial Arbitration Award, International Arbitien Law Review 195 (2012, Issue 5) (discussing
appropriate damages in investor-state arbitratisesl to enforce commercial arbitration awards).

136 ATA Construction, Industrial and Trading Co. v. THashemite Kingdom of JordatCSID Case No.

ARB/08/2, Award (18 May 2010), T 34.
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refusing enforcement set out in Article V — if saiiéntly severe — may give rise to a
compensation obligation on the part of the State.

Finally, although it is the national courts that have teltee impugned action, something
less than a denial of justice may suffice for aifiy of liability.**” Accordingly, the
claimant can likely avoid the stringent exhaustiequirement that forms part of a cause
of action for denial of justice in internationaha>®

B. Regional Human Rights Courts

A second public international law option potentiadivailable to a party whose arbitral
award has been wrongfully annulled or left unergdrecs to seek redress before one of
the regional human rights courts. The three magtitutions established by international
human rights treaties are: the European Court om&h Rights ECtHR), whose
jurisdiction extends to all 47 States of the Colrufi Europe COE):**° the Inter-
American Court of Human RightsACtHR), with competence in respect of the 20 States
within the Organization of American States thatéhadhered to its jurisdiction (out of
35):*°and the nascent African Court of Human and PebRights (ACtHPR), covering
the 26 member States of the African Untonaccept its jurisdiction (out of 54" Any
claim before these tribunals must be brought unideir discreet constituent treaties —
respectively the European Convention on Human RigBECHR),**? the American

137 See, e.gWhitelndus. Austl ] 11.4.13-11.4.15.

138 SeeArticles on the Responsibility of States for Inttinnally Wrongful Acts, Report of the ILC on its

53d Session, UN Doc. A/56/10 (2001) (ARSIWA), de(b).

The membership of the Council of Europe is faraoier than that of the European Union, and includes
Albania; Andorra; Armenia; Austria; Azerbaijan; B&lm; Bosnia and Herzegovina; Bulgaria;

Croatia; Cyprus; Czech Republic; Denmark; Estokimland; France; Georgia; Germany; Greece;
Hungary; Iceland; Ireland; Italy; Latvia; Liechtées; Lithuania; Luxembourg; Malta; Republic of

Moldova; Monaco; Montenegro; Netherlands; NorwayolaRd; Portugal; Romania; Russian

Federation; San Marino; Serbia; Slovak Republioy&hia; Spain; Sweden; Switzerland; “The former
Yugoslav Republic of Macedonia”; Turkey; Ukrainedathe United Kingdom.

190 Members of the OAS who have accepted the jutisdicof the IACtHR are: Argentina; Bolivia;
Brazil; Chile; Colombia; Costa Rica; Dominican Rbjie; Ecuador; El Salvador; Guatemala; Haiti;
Honduras; Mexico; Nicaragua; Panama; Paraguay;;, Feminame; Uruguay; and Venezuela. At the
time of this writing, Venezuela has announced itthdvawal from the ACHR and the jurisdiction of
the Court with effect as from September 2013.

139

Members of the African Union that have acceptied jurisdiction of the ACtHPR are: Algeria;
Burkina Faso; Burundi; Cote d’'lvoire; Comoros; Congabon; The Gambia; Ghana; Kenya; Libya;
Lesotho; Malawi; Mali; Mauritania; Mauritius; Mozdngue; Nigeria; Niger; Uganda; Rwanda;
Senegal; South Africa; Tanzania; Togo; and Tunisia.

142" Council of EuropeEuropean Convention for the Protection of HumanhRigand Fundamental

Freedoms, as amended by Protocols Nos. 11 and414ov. 1950, E.T.S. 5available at
http://www.unhcr.org/refworld/docid3ae6b3b04.html.
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Convention on Human RightsACHR),*** and the African Charter on Human and
Peoples’ RightsACHPR).***

In addressing the human rights courts in greatéaildeve first discuss the threshold
matter of who can bring claims before them (Subgecf). Next, we consider the
relevant human rights that can be invoked in caseslving the non-enforcement or
annulment of arbitral awards, in particular integfece with property (Subsection 2), and
the right to a fair trial (Subsection 3). Finallwe discuss the remedies available
(Subsection 4). Annex C provides a summary ofréhevant human rights cases decided
to date.

1. Standing to Bring Claims

The three regional human rights bodies differ mallgrin their jurisdictional structures.
The ECtHR affords the greatest degree of acces®re] both natural and legal persons
may bring direct complaints before the Court onrtlogvn initiative, provided that the
offending State is a party to the ECHR. By corfrasder the IACHR, a claimant must
petition the Inter-American Commission on HumanHgsgto begin an investigation on
his or her behalf, and can reach the IACtHR onlyttmn latter's recommendation. The
Convention applies uniquely to natural personss thepriving corporations of any access
to the IACtHR — although the Court has extendedGbavention’s protection to injured
shareholders in their personal capacitfés.The ACtHPR lies somewhere between the
two: individuals and Non-Governmental Organizatsionay bring claims against States
who have signed on to an optional protocol assgrtrsuch jurisdiction (including only
five State Parties to dat¥)® and at the same time, the African Commission oméatu
and Peoples’ Rights and/or any State party carghkaicomplaint against another State
party before the Coutf’ Further, unlike the ECtHR and the IACtHR, the stahtive
jurisdiction of the ACtHPR extends not only to iiederlying regional human rights

143 Organization of American States, American Conieenon Human RightsiPact of San José,” Costa

Rica 22 Nov. 1969available athttp://www.unhcr.org/refworld/docid/3ae6b36510.htm

Organization of African UnityAfrican Charter on Human and Peoples’ Rights (“Barharter”), 27
Jun. 1981, CAB/LEG/67/3 rev. 5, 21 LLM. 58 (1982) available at
http://www.unhcr.org/refworld/docid/3ae6b3630.htrahd Protocol to the African Charter on Human
and Peoples’ Rights on the Establishment of ancaAfriCourt of Human and Peoples’ Rights, 9 Jun.
1998, OAU Doc. OAU/LEG/EXP/AFCHPR/PROT(lI(gstablishing the Court).

See Cantos v. ArgPreliminary Objections, § 29 (2001¥cher Bronstein v. PeruJudgment, Inter-
Am. Ct. H.R. (Ser. C), No. 74 (6 Feb. 2001);M. Pasqualuc¢iThe Practice and Procedure of the
Inter-American Court of Human Rights, 105-107 (Cadd®e Univ. Press, 1st ed. 2003).

196 SeeACtHPR Protocol, arts. 5(3), 34(6) (including BurkiFaso, Ghana, Malawi, Mali and Tanzania).
147 ACtHPR Protocol, art. 5(1).

144
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treaty, but also to any other “relevant human #gglrteaty ratified by the States
concerned” in a particular dispute subject to tber€s jurisdiction'*®

Notably, all three of the Conventions require extiamn of national remedies as pre-
requisite to accessing their respective CotfftsThe road to relief will, thus, be neither
short nor easy.

In the discussion that follows we focus on the ECatiel the ECtHR, because thus far
only the ECtHR has rendered judgments in respectaiins involving the setting-aside
or non-enforcement of commercial arbitration awards While the IACtHR and
ACtHPR have yet to confront those issues, the jpies enunciated by the ECtHR are
likely tlcglprovide guidance as to how such claimauldobe adjudicated by those other
courts.

As with investment arbitration, an initial caveatin order. The threshold issues just
discussed, as well as the still-developing natureéhe jurisprudence, mean that the
human rights option will be available to only aatetely small minority of frustrated
award creditors. Nonetheless, as set out bel@vdévelopments in the jurisprudence of
the ECtHR over recent years suggest both the patemability of this remedy and that
further growth in the law is to be expected.

2. Interference with Property / Expropriation

a. The Stran Case

148 ACtHPR Protocol, art. 3. It should be noted, bwer, that the ECtHR and IACtHR have proven
willing to “read in” standards from external tresti to their own underlying treaties through
interpretation in accordance with the Vienna Comieenon the Law of Treaties (in particular article
31(3)(c)). See e.g.Demir & Baykara v. TurkeyApp. No. 34503/97, 48 Eur. H.R. Rep. 54 (2008)
(interpreting the ECHRnter alia in light of ILO instruments and non-binding ILO @mittee
resolutions);The Right to Information on Consular Assistanceéhim Framework of the Guarantees of
the Due Process of Lawdvisory Opinion OC-16/99, Inter-Am. Ct. H.R. 193-15.See also J. Arato
Constitutional Transformation in the ECtHR: Strastyds Expansive Recourse to External Rules of
International Law, 37 Brooklyn Journal of Intermatal Law, 349 (2012) (assessing the breadth with
which the ECtHR understands its mandate under V&1(B)(c)).

1499 SeeECHR, art. 35; IACHR, art. 46; ACHPR, art. 50.

%0 stran Greek Refineries & Stratis Andreadis v. Gee&ur. Ct. H.R., No. 13427/87 (9 Dec. 1994@g
also Sedelmayer v. Germanfeur. Ct. H.R., Nos. 30190/06 & 30216/06 (10 Nov. 200®egent
Company v. UkraineEur. Ct. H.R., No. 773/03 (3 Apr. 200&in-Stib & Majki¢, Eur. Ct. H.R., No.
12312/0520 Apr. 2010).

SeelJ. Aratq Subsequent Practice and Evolutive Interpretaticechniques of Treaty Interpretation
over Time and Their Diverse Consequences, 9 The kaWRractice of International Courts and
Tribunals 443, 489 (2010) (noting that in interprgtthe Organization of American States Charter and
the American Convention on Human Rights, the IACt#juently relies on the jurisprudence of the
ECtHR — both as regards the content of particugdrts and even drawing inspiration from the lager’
characterization of the object and purpose of {G&lE).
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The ECtHR first articulated the principles by whi¢lwould afford protection to award
creditors in its 1994 decision iatran Greek Refineries & Stratis Andreadis v. Geeec
(Stran). The Stran case concerned the validity and enforcement of relpwomestic
arbitral award — although the Court would extend fame principles to international
arbitral awards in its subsequent jurisprudence.

Stran originated in an application against Greece lodggdwo Greek nationals — a

private limited company and its sole shareholdBne underlying dispute arose out of a
construction contract concluded in 1972 betweerarStand the then-existing Greek

military regime, which the State unilaterally terraied in 1977 after the restoration of
democracy. Stran commenced a domestic contraatbélation against the State and
received a multi-million dollar final award in 1984n subsequent challenge proceedings,
the Greek courts upheld the validity of the awardirat instance and in the court of

appeals. Then in May 1977, after the judge-ragpordf the Court of Cassation had

circulated a draft opinion ruling in favor of Straie Greek legislature passed a law
retroactively voiding the contract and its arbiat clause, as well as any arbitration
awards resulting from the contrdéf. The Court of Cassation ultimately upheld the
constitutionality of that law and, accordingly, afied Stran’s award®®

Before the ECtHR, Stran claimed that by annulling award, the Greek legislature and
judiciary had violated its right to property undaénticle 1, Protocol 1 of the ECHRP(-

1), as well as its right to a fair trial under ther@ention’s Article 6 (as to which more
will be said below). P1-1 provides:

Every natural or legal person is entitled to theagadul enjoyment of his
possessions. No one shall be deprived of his psissssexcept in the public
interest and subject to the conditions provided dprlaw and by the general
principles of international law.

The preceding provisions shall not, however, in amy impair the right of a

State to enforce such laws as it deems necessapntml the use of property in
accordance with the general interest or to sedwepaiyment of taxes or other
contributions or penalties?

In assessing Stran’s claim that Greece wrongfualigriered with its property, the ECtHR
divided its analysis into three question$whether the arbitral award was a “possession”
within the meaning of P1-1ji] whether the State interfered with Stran’s rigimtshe
award; and (iif) whether any such interference juasifiable under the “fair balance” test
typically applied by the Court in P1-1 cases.

152 1d. 1 10.
153 1d. 1 22.
154 ECHR, Protocol 1, art. 1.
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As to the first question, the Court held that abiteal award constitutes a “possession”
for purposes of P1-1, so long as it has “given tisa debt in [the applicant’s] favor that
wassufficiently establishetb be enforceablg™® The ECtHR looked to domestic law in
answering that question, determining that that rifigr Greek legislation arbitration
awards have the force of final decisions and ammgel to be enforceable,” and are not
subject to appeal on the merit8. The Court further noted that in Stran’s caseg “th
ordinary courts had . . . already twice held —i&t instance and on appeal — that there
was no ground for . . . annulmert® Accordingly, and despite the contrary ruling hg t
Court of Cassation, the Court held the award tsusgciently enforceable to constitute a
“possession” within the meaning of P12£.

The Court had no difficulty finding governmentalkarference with Stran’s property,
carried out by both the Greek legislature and titkcjary. Through those organs, the
underlying contract, the arbitration clause and thibsequent award had all been
voided®®®

The ECtHR then turned to the third prong, assessimgther in acting as it did, the Greek
State had struck “a fair balance . . . betweend#émands of the general interest to the
community and the requirements of the protectionthed individual’'s fundamental
rights.”®® Greece attempted to justify its actions as bépagt of a body of measures
designed to cleanse public life of the disreputaching to the military regime:® In
assessing this submission, the Court acknowledgedtate’s sovereign prerogative to
amend or terminate contracts concluded with privadéviduals, but determined that the
exercise of that right entails an obligation to gaynpensation. Further, and similar to
the reasoning of the investment tribunaAifiA *°“ the Court found that Greece had acted
improperly by voiding the underlying contract's wmbtion claus€®® In the Court's
words, “to alter the machinery set up by enactingaathoritative amendment to such a
clause would make it possible for one of the partireevade jurisdiction in a dispute with
respect to which specific provision was made fditeation.””®* Taking all of these

135 Stran 1 59 (emphasis added).

%8 4. § 61.

7 1d. 1 62.

%8 1d. 1 62.

9 1d. 11 65-66.

180 1d. 1 69,citing Sporrong and Lénnroth v. Swed&eries A no. 52, 1 69 (23 Sept., 1982).
1% Stran 1 70.

162 gee supraote 113 and accompanying text.

183 Stran { 72. The Court further noted that Greek law gmizes the principle of the autonomy of the

arbitration clausdd. § 73.

164 1d. 9 72,citing Losingerdecision of 11 October 1935, P.C.1.J. Series C780p. 1101.ena Goldfields
Co. v. Soviet Goy/tAnnual Digest and Reports of Public Internatiobalv Cases, vol. 5 (1929-1930)
(case no. 258)Texaco Overseas Petroleum v. Libymeliminary decision of 27 Nov. 1975, at 53
I.L.R. 393 (1979).
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factors into consideration, and while recognizinge€ze’s legitimate interest in
expunging vestiges of the dictatorship period,@loairt determined that Greece’s actions
had upset the balance between protection of ti tagproperty and the requirements of
the public interest, resulting in a violation of-P1%® As explained further below, the
Court also found Greece’s actions to be in violatad the right to a fair trial under
Article 6(1)1°® The Court proceeded to award Stran full compémsadrdering Greece
to pe%7the entire value of the award, plus 6% egeras provided for in the award
itself.

b. Developments after Stran

The ECtHR has expounded upon the principles adiedlinStranin a series of cases
decided in the period 2008 to 2010. The resultdess the extension of the coverage of
P1-1 to the recognition and enforcement of inteomal arbitral awards, and expansion
of the scope of protections due.

First, as regards the threshold question of when antralrbaward constitutes a
“possession,” the Court has confirmed that the qutains of P1-1 extend to arbitral
awards rendered in international cases, irrespediithe nationality of the parties to the
underlying arbitration, or how the applicant cam®ipossession of the awaiRkegent
Company v. Ukrainedecided in 2008, involved an arbitral award readeunder the
auspices of the Ukrainian Chamber of Commerce worfaof a Czech company and
against a State-owned corporation. After seekingnforce the award in the Ukraine for
four years, during which period the State-ownedaesent entered bankruptcy, the
Czech company sold its award to Regent Companye [&tier, incorporated in the
Seychelles and thus outside the CoE region, comtinenforcement efforts in the
Ukraine, but was stymied by recalcitrant bailifisdaa law staying the enforcement of
debts against State-owned entities. Regent Comitaaryturned to the ECtHR, which
found the award to be sufficiently enforceable tmstitute a “possession” for P1-1
purposes® The Court applied a similar analysis two yeatsrlan Kin-Stib & Majkic¢ v.
Serbig which involved an award rendered under the aespit the Yugoslavia Chamber
of Commerce in favor of a Congolese company anthaga State-owned company. The
courts in Belgrade enforced the award’s pecunidnigations but not its provisions on
specific performance. As iflRegent Companythe Court had little difficulty in
concluding that the award — the validity of whichdhnot been contested before the
Serbian courts — was sufficiently enforceable stoasonstitute a “possessiotf® That
the award was rendered in favor of a non-CoE natiavas irrelevant to the Court’s
determination.

185 Stran 11 46, 74, 75.
186 See infraSection 111.B.3.
187 Stran 11 80-82.

108 |d. q 61.

169 |d. 1 83.
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The Court went further still irBedelmayer v. Germanwhich concerned a US$ 235
million award rendered by a Stockholm Chamber om8wrce tribunal in favor of a
German national, Franz Sedelmay@rand against the Russian FederatiGnThere, the
applicant brought suit against the German Statédaourts’ failure to enforce the award
against Russian property in Germany. Though dsmgsthe case on other grounds (as
to which more is said below), the Court nevertreleded that the award — which had
been upheld by the Swedish courts against a sedfiltg action and recognized by the
German courts — constituted a “possession” thatm@ey was obliged by P1-1 to
protect’’® This was so although Germany’s only role washasenforcement forum: it
was not a party to the underlying arbitration, dhe award debtor was a third party
(Russia) unconnected to the German State.

Second the postStran cases have defined more expansively the typesteffénence
with arbitral awards that may give rise to lialyiliinder P1-1. Specifically, the ECtHR
has held that a State may contravene P1-1 not bglyrefusing recognition or
enforcement of an award, but also by taking inadegisteps to ensure that enforcement
is effective. InKin-Stib the Court held that by enforcing the applicantdidsarbitration
award only in part, Serbia had effectively exprafgd the remaining value in the
applicants’ award in violation of P1-1. The brdadf the Court’'s language is striking.
A Member State, the Court ruled, has a “respongiliib make use of all available legal
means at its disposal in order to enforce a bindihgfration award providing it contains
a sufficiently established claim amounting to agession.*”® To that end, “the State
must make sure that the execution of such an asardrried out without undue delay
and that the overall system is effective both in knd in practice™* On the facts of
Kin-Stib, Serbia fell short of the mark. The Serbian arities had “clearly not taken the

necessary measures to fully enforce the arbitratioard in question®*>

Finally, the Court’s recent jurisprudence has clarifiegl ¢bntours of the “fair balance”
test used to determine whether an interference avghssession ripens into a violation of
P1-1. Here, the ECtHR seems to have set a relatiugh bar for the State to meet in
justifying interference with the arbitral procegstloe resulting award. I8tranitself, the
Greek State’s policy of eradicating contractualtiges of the dictatorship period was
deemed an insufficient justificatid®® Similarly, inRegent Companyhe State’s defense
that the bankruptcy of the State-owned respondestified partial non-enforcement was
rejected:’”” On the other hand, Germany’s failure to enforce Stdelmayer's award

170 See supranote 24 and accompanying text.

1 Sedelmayerat 2.

12 |1d.at 7.

173 Kin-Stih, T 83,citing Stran 11 61-62.
17 Kin-Stib, 1 83.

175 |d. 1 85.

176 Stran 1 46.

17 Regent Cq. 59.
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against Russian Federation assets in Germany wesphaper by the Court. Those
assets, the national courts had ruled, were pealeftom attachment and execution by
sovereign immunity under German 1a{f. In assessing this defense, the Court balanced
Germany’s obligation under the New York Conventiorenforce foreign arbitral awards
against the rules of sovereign immunity appliedtbg German courts, which were
broadly consistent with the ECtHR’s own caselawsomereign immunity’® In those
circumstances, the ECtHR found that Germany’s umgihess to enforce the applicant’s
award against the sovereign assets in questiockstrfiair balance between the demands
of the general interest and the applicant’s rightptoperty**® Mr. Sedelmayer thus
remained a disappointed award creditor.

In sum, the ECtHR’s jurisprudence establishes thember State may violate P1-1
where its courts fail to recognize or enforce a cwrcial arbitration award, provided
three conditions are metFirst, to be protected under P1-1, an award must be “a
possession” — meaning that it must be “sufficierestablished to be enforceabté'”
Secongthe State must have interfered with this poseasdnterference is a relatively
broad concept that includes not only a State’sighitrefusal to enforce an award, but
also a failure to enforce fully and within a reasble time.Third, the Court must
determine whether any such interference is progpuati — in the sense of pursuing a
legitimate aim and fairly balancing that objectiagainst the individual’'s right to
property. This will necessarily be a fact-specifiquiry, as to which the Court has
reached divergent results in the cases decidedahtf$

Going forward, the chief open question relatesh#ofirst prong of the P1-1 test. In all of
the cases so far adjudicated, the underlying atlatwvards have either been upheld by the
national courts against challenge 8tran and Sedelmaygror not challenged there (in
Regent CompangndKin-Stib). It remains to be seen how the ECtHR would véevase

in which an arbitral award had been set aside & d¢buntry of origin, or denied
enforcement in another forum, on arguably propeugds. If the investment treaty cases
are any guide, one might surmise that the Courtldvaaquire evidence of court

178 Sedelmayerat 8-9 (noting that the German courts found inigalar that the funds in question were
earmarked for sovereign purposes and thus did albtirfto the “commercial exception” to the
immunity of sovereign property).

179 See Al-Adsani v. United KingdoriEur. Ct. H.R. App. No. 35763/97 (2001pgarty v. United
Kingdom Eur. Ct. H.R. App. No. 37112/97 (200MNicElhinney v. IrelandEur. Ct. H.R. App. No.
31253/96 (2001).

Sedelmayerat 10.

181 Stran 1 59.
182

180

In both Stran and Regent Co.the Court was unconvinced by the States’ respegtigéfications,
relating to the general need to restore democramy undo the effects of the previous military
dictatorship in the former case, and to the curieslvency of the state-owned company in question
in the latter Stran Greek{ 46;Regent Cq 1 59;Sedelmayerat 10. InSedelmayerby contrast, the
Court held that Germany’s refusal to enforce basmdthe doctrine of sovereign immunity was
proportional. But again, inSedelmayerthe State’s rationale conformed to the ECtHR’s own
jurisprudence on the immunity of States and theapprty.See Al-AdsaniFogarty, McElhinney
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malfeasance — or at least misfeasance — beforén§ina violation of P1-1 in such
circumstances.

As noted earlier, neither the IACtHR nor the ACtHR&S yet faced a case involving the
annulment or non-enforcement of an arbitral awaxdtably, however, their constitutive
instruments — the IACHR and the ACHPR — both emghtine right to property in broadly
similar terms to the ECHE® Further, the IACtHR has looked to ECtHR jurispende

in its past case¥’ Accordingly, it seems reasonable to expect thatlACtHR and the
ACtHPR might be inclined to follow the European @ujurisprudence when dealing
with a claim involving an arbitral award.

3. Right to a Fair Trial: Unfair Processes and Unreasnable Delay

In addition to finding a violation under P1-$tran opened a second avenue through
which a State may incur liability for preventing onpeding the enforcement of an
arbitral award. That avenue is the right to a éd reasonably timely trial, as enshrined
in Article 6(1) of the ECHR. Article 6(1) provides‘in the determination of his civil
rights and obligations . . . everyone is entitledat fair and public hearing within a
reasonable time by an independent and impartainel established by law. . X

As a threshold matter, the Court confirmedimanthat the right to recover the proceeds
of an arbitral award constitutes a “civil right” twin the meaning of Article 6(1). That
civil right, the Court clarified, exists on the enbational plane under the ECHR, such that
its content may not be assessed “solely by referémdhe respondent State’s domestic
law.”*®® And asRegent Companyakes clear, that civil right extends to any subseg
purchaser of the arbitral award, enabling the lattg@ursue claims before the ECHR.

Article 6(1), as interpreted by the ECtHRStranand the subsequent cases cited above,
imposes two obligations on ECHR Member States speet of their treatment of arbitral
awards: (a) a prohibition on unfair treatmenthedf award creditor in the courts, and (b) a
requirement of reasonably prompt enforcement action

183 SeelACHR, art. 21 (“(1) Everyone has the right to thee and enjoyment of his property. The law may

subordinate such use and enjoyment in the interesbciety; (2) No one shall be deprived of his
property except upon payment of just compensafammeasons of public utility or social interestda

in the cases and according to the forms establiblgddw”); ACHPR, art. 14 (“The right to property
shall be guaranteed. It may only be encroachea upaohe interest of public need or in the general
interest of the community and in accordance withglovisions of appropriate laws”).

184 See, e.gRight of Information in Consular Assistansepranote 148, 1 114-15.
185 ECHR, art. 6(1).
18 Stran 1 39.

187 Regent Company 55.

40



With respect to the first obligation, the ECtHR Hmeedd that the principle of equality of
arms lies at the heart of the fair trial rigft. “In litigation involving opposing . . .
interests, that equality implies that each partysihe afforded a reasonable opportunity
to present his case — under conditions that dglage him at a substantial disadvantage
vis-a-vis his opponent®® In Stran the Court thus found fault with both the timingda
manner of Greece’s legislative intervention inte #pplicant’s enforcement proceedings
in the Greek courts. As explained above, afteiGbart of Cassation had indicated to the
parties that it would rule in favor of Stran, thegiklature passed a law retroactively
nullifying Stran’s claim and the underlying arbtiom agreement. The ECtHR ruled that
Article 6(1) precludes “any interference by theistafure with the administration of
justice designed to influence the judicial detemmibn of the [particular] disputé®
Applying that standard to the facts, the Court lbkl Greek State in violation of Article
6(1) for “intervening in a manner which was deasto ensure that the — imminent —
outcome of proceedings in which it was a party feasurable to it.***

The second standard imposed by Article 6(1) relate@sasonableness of the duration of
enforcement proceedings. As noted earlRggent Compangoncerned an arbitration
award originally rendered in favor of a Czech compagainst a Ukrainian State-owned
company (Oriana), which later became insolvent. dhginal award creditor and its
successor-in-interest pursued enforcement of therdhm the Ukrainian courts beginning
in 1999, but to no avail. By 2005, the responsibiate entities had ceased any effort to
enforce the award against Oriana’s as5&tsRuling in 2008, the Court determined that
ten years was an unreasonably long delay for tHeraament of an arbitral award,
especially given that no recent steps had beem thitdJkrainian authorities to remedy
the situatiort®® In the Court’s view, neither the insolvency oé tBtate-owned company,
nor the delays inherent in appropriations for tlagrpent of State debts, could excuse
such a long delay. As a result, the Court held.tkiaine in violation of Article 6(1).

Thus, while the ECtHR has enunciated an aggressizedard for expedition in the
enforcement of arbitration awards — stating Km-Stib (in the context of its P1-1
analysis) that States are obliged to “make suretiieaexecution of [a binding] award is
carried out without undue deldy* — the only case to date to condemn delay under
Article 6(1), Kin-Stib, has involved a lengthy delay indeed. It therefappears that
while prompt enforcement is a right under the ECIdRjence is a necessary virtue for
the frustrated award creditor.

188 Stran 1 46.

189 |d. 11 46.

190 |d. 9 49.

191 1d. 1 50.

192 Regent Cq.f1 19-32.
198 |d. 911 59-60.

194 Kin-Stib, 1 83.
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Moving to the other human rights courts, the IACElRlifies a robust right to a fair trial
in Article 8(1), guaranteeing a hearing by a “cotepg& independent, and impartial
tribunal, previously established by law . . . ftve tdetermination of . . . rights and
obligations of a civil, labor, fiscal, or any otheature.” That same Article further
provides that such a hearing must occur “withineaspnable time'® Although the
question of procedural fairness in the contexthef ¢énforcement of arbitral awards has
not yet been tested in the IACtHR, the text of @@nvention thus appears to provide
similar guarantees to those articulated in the tasef the ECtHR. By contrast, the text
of the ACHPR is more laconic in respect of civilr (any non-criminal) rights,
guaranteeing to every individual only “the righthtave his cause heard” (Article'?)—
although the African Commission on Human and Pefiéghts has referred to Article

7 as enshrining the “right to a fair trial” morengeally®’

4. Remedies

In each of the above-cited cases in which a vimtatias found, the ECtHR ordered the
State to compensate the applicant in the amourth@funderlying award (less any
payments already receiveldy. In one instance, the ECtHR awarded the applicants
additional compensation for non-pecuniary damagssig out of the State’s violation of
the ECHR rights in questiofi® Finally, the Court has shown itself willing to awar
interest and cost8®

Notably, however, each of the cases in which th#iegnt succeeded featured the State
or a State-owned entity as the underlying awardaiteln Stranthe award debtor was the
State itself, meaning that the failure to enforceanted to a refusal by the State to pay a
direct debt to the applicafit’ In Regent CompangndKin-Stibthe award debtors were
State-owned companies, and the Court appears tthken the view that, as a result, the
State could fairly be held fully responsible fornboing their debtd®® It therefore
remains unclear whether the same remedy — full payraf the underlying award with

195 ACHR, art. 8(1).
1% ACHPR, art 7.
197 Amnesty Int'l v. Sudarfr. Comm’n H.R., Comm. Nos. 48/90, 50/91, 52/89/93 (1999-2000), { 31.

19 stran 7 81;Regent Cg 1 66;Kin-Stib, { 96.

19 Kin-Stib, T 95 (awarding €8,000 on an “equitable basis’nion-pecuniary damage caused by Serbia’s

violation of P1-1).But see Regent Cof 67 (denying the applicant additional compensafor its
claim to non-pecuniary damage, and finding a datilam of the State’s violation of Art. 6(1) and B1-
sufficient under the circumstances. The Court natgglrticular that the applicant had “purchasesl th
debt in question... taking a commercial risk by tihansaction.”).

20 Whereas irStranthe Court assessed interest at six percent onuitablg basis, segtran { 82, in the

two more recent cases the Court awarded defadteist based on the marginal lending rate of the
European Central Bank plus three percentage psie¢Regent Co.J 69;Kin-Stib,  102.

201 gtran 1 80.
22 gee Kin-Stipf 96;Regent Co.91 59-60.
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interest — would be applied by the Court in a daselving a private award debtor. On
one view the remedy should be the same — liabdityers the full deprivation arising
from the misconduct of the State’s judicial (or@thorgans. However, as noted earlier
in regard to investment arbitratié? it could also be defended that what the applicant
has actually lost is thehanceto have its award enforced — an injury that might,
depending on the facts, call for a lesser amounbofpensation.

Like the ECtHR, the IACtHR has the authority to @rch respondent State to pay the
victim “fair compensation?®* In general, this means “re-establishing the mavi
situation and repairing the consequences of thé&atiom, as well as payment of an
indemnity as compensation for the damage cau@@dAt least in principle, in the case
of improper interference with an arbitral awardp@dally going so far as annulment), it
should be open to the Court to award the full vatiethe award as compensation.
Similarly the ACtHPR enjoys authority to order ‘ffastompensation or reparation” for

violations of its Conventiof°
5. Conclusion on the Human Rights Courts

The regional human rights courts — and in particthe ECtHR — provide a potential
avenue of public law redress to award creditorstfated by a State’s interference with
the arbitral process or an arbitral award. Whieré are substantial gateway issues
limiting access to the three human rights courtsested above, the jurisprudence of the
ECtHR has developed in a reasonably protective sranA State’s wrongful annulment
of an arbitral award or agreement, or its failuveehforce a binding award in full and
within a reasonable (if expansive) timeframe, casult in liability under either P1-1 or
Article 6 of the ECHR. The chief open questionaams when an arbitral award will be
sufficiently enforceable to constitute “propertydrfpurposes of the P1-1 (or Article 6)
analysis, and in particular the level of scrutitg tCourt would be willing to apply in
cases of arguably justified setting-aside or noioreement.

203 geesupraSection II1.A.5.
204 ACHR, art. 63(1)SeePasqualuccisupranote 145, at 255.

295 |ycher Bronstein § 178. However, the Court has taken a somewheatnBistent approach to
determining the value of such damages. In the oaselasquez Rodriguez v. Honthe Court held
that this standard of compensation comes not fl@dbmestic law of the Respondent State but rather
the American Convention itself, “and the applicalgienciples of international law.Velasquez
Rodriguez v. Honduragudgment, Inter-Am. Ct. H.R. (ser. C) no. 4, 1 21 Jul. 1989). However in
Ivcher Bronstein v. Perthe Court did not resolve the question of compeémsabut rather left to the
national courts the determinationder domestic lawf how much compensation the victim should be
awarded for the loss of dividends and other paym#rt he would have received had he continued as
majority shareholder and officer of the companyquestion but for Peru’s interventionlvcher
Bronstein 7181.

206 ACtHPR Protocol, art. 27.
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While the Inter-American and African Courts have pet encountered a case involving
the non-enforcement of an arbitral award, theirstitutive instruments are reasonably
similar to the ECHR. Accordingly, one may expdwtttheir approach to those issues
would be similar.

Thus, while not an easily available remedy, or mwvelving a short road to enforcement,
the regional human rights courts represent an ogtiat is worthy of consideration by
frustrated award creditors.

C. Diplomatic Protection

The previous two Sections have discussed the putikenational law fora that may be
available to frustrated award creditors under spedgimes that allow the aggrieved
party to pursue recourse directly against the Sketecommitted the allegedly wrongful
act. These regimes — investment arbitration aedréigional human rights courts — are
exceptions to the general position under intermadiéaw, which is that natural and legal
persons have no capacity to pursue claims agatagtsSdirectly. Instead, their State of
nationality must seek redress on their behalf. sTiocess is known as diplomatic
protection.

The 2006 Draft Articles on Diplomatic ProtectidbDADP) prepared by the International
Law Commissionl(LC) define the term as follows:

Diplomatic protection consists of the invocation &\State, through diplomatic
action or other means of peaceful settlement, ef responsibility of another
State for an injury caused by an internationallpngful act of that State to a
natural or legal person that is a national of thienkr State with a view to the
implementation of such responsibilfty/.

The underlying rationale is that an internationallyongful act committed against a
State’s national is in reality an injury to the Btiself°®

A State that chooses to exercise diplomatic prateadn behalf of one of its nationals
has, in principle, a variety of tools available. $tate may simply initiate direct
negotiations with the offending nation. It may wegqt voluntary formal dispute
settlement through arbitration or before the Ire¢ional Court of Justicd €J).>*° The

27 SeeDraft Articles on Diplomatic Protection, art. 1, et of the ILC on its 58th Session, UN Doc.
A/61/10, 2006see alsARSIWA, supranote 138.

28 gee Mavrommatis Palestine Concessi@eece v. Gr. Brit.) Judgment, 1924 P.C.1.J. (8¢mo. 2 at
12 (“By taking up the case of one of its subjectd by resorting to diplomatic action or internatibn
judicial proceedings on his behalf, a State iselity asserting its own rights, its right to eresun the
person of its subjects, respect for the rules tdrirational law.”);Malcolm Shaw International Law
809 (6th ed., 2008).

Id. To proceed before the ICJ, the home State wowe ba secure the offending State’s consent to
submit the case to the Court’s binding “contentiqurssdiction.” ICJ Statute, art. 3&;. Reed & L.

209
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protecting State may also engage in retorsionudiof for examplecertain forms of
economic pressure or the severance of diplomalitioas?*® In the face of continued
intransigence, a State may resort to the threatserof countermeasures, meaning the
temporary non-performance of international obligasi owed toward the responsible
State’’’ Countermeasures may includeter alia, withholding payments due to the
offending State and/or freezing assets belonginigy tr the suspension of formal treaty
obligations such as those affording favorable termf trade’? Any such
countermeasures must, however, be proportionahdgocoffense and may be taken only
with an eye to compelling the offender to dischatgeesponsibility*?

Where a State refuses to recognize or enforceeggforrbitral award, or wrongfully sets
the award aside, it may breach its international ¢dligations. Specifically, the failure
to recognize and enforce may violate the Stateteeglwnder the New York Convention,
assuming the State is a party to the Conventionallamajor trading nations aré&)’
While the setting-aside of an arbitral award is gyoed by national arbitration law and
not the New York Convention, an illegitimate sedascould potentially contravene
customary international law, in particular the dtayafford foreign nationals a minimum
standard of treatment, including the prohibitiond@mial of justice in a State’s coufis.
Thus, in principle, a predicate violation capabldrmgering diplomatic protection will
(or may) be available in such circumstances. Tsvides a third potential public
international law remedy to the aggrieved awardlitoe.

The award creditor would have to satisfy two thoddb in order to qualify for the
exercise of diplomatic protection by his home Stai@) qualifying nationality (and
continuity of it), and (b) the exhaustion of locamedies. As to the former, the
determination of nationality is relatively straifgrivard in the case of natural perséffs,

Martinez Treaty Obligations to Honor Arbitral Awards andip@matic Protection, iD. Bishop(ed.),
Enforcement of Arbitral Awards Against Sovereig@609, 13, 23. Of interest, an earlier draft of the
New York Convention contained an Article providitizat “any dispute which may arise between
contracting States concerning the interpretatioapplication of the Convention shall be referrethi®
International Court of Justice at the request of ane of the parties to the dispute, unless thégsar
agree to another mode of settlement.” Report efGommittee on the Enforcement of International
Arbitral Awards, UN Economic and Social Council, ®E/AC.42/4/Rev.1 (28 Mar. 1955). That
language was opposed by some of the States, inguké USSR, and was ultimately removed.

210 See Reed & Martinesupranote 209, at 23.

21 ARSIWA, art. 49(2).
212 ARSIWA, arts. 49, 50Schreuersupranote 75, 1089Reed & Martinezsupranote 209, at 23.

23 ARSIWA, arts. 49(1), 51.

214 gedist maintained at http://www.newyorkconvention.brg

215 gSee Paulssqrsupranote 97.

218 SeeDADP, art. 4 (“For the purposes of the diplomatiotpction of a natural person, a State of

nationality means a State whose nationality thatge has acquired, in accordance with the law
...[and] not inconsistent with international law.3haw supranote 208, at 813-14.
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although complications may arise in the case of dagionals?’’ The law governing
corporate nationality is more complex. In genetiad nationality of a corporation will
depend on its place of incorporatitA. However, the DADP provide for a narrow
exception “in a particular situation where theradasother significant link or connection
between the State of incorporation and the corporaitself, and where significant
connections exist with another Stafé®” In particular, a corporation may be held to
possess the nationality of other than its Statemajdrporation where it “is controlled by
nationals of another State or States and has rsiasulal business activities in the State
of incorporation, and the seat of management aaditlancial control of the corporation
are both located in another Staf€’” In those circumstances, the State from which
management and financial control are exercised bmythe State of nationalify’
Further, and with respect to both natural and lpgatons, the injured party must possess
the nationality of the espousing State continuofrslyn the date of the injury to the date
of presentation of the claif

The second requirement for obtaining diplomatictgebon is the exhaustion of local
remedies. In general a State may not presenttemational claim in respect of an injury
to one of its nationals before the injured persans pursued all legal remedies open to
him before the judicial or administrative bodies tbe offending Stat&® Limited
exceptions may be available where pursuit of aqdar remedy would be futile or result
in “undue delay,” or where the aggrieved partydmehow precluded from pursuing the
remedy in questioff* Even so, the exhaustion requirement may imposggrifisant
burden, in terms of cost and delay, in many cas® claimant, or its finances, may

27 SeeDADP, art. 7;Mergé claim, Italian-U.S. Claims Comm’'n. 22 ILR 443, 445955); Islamic
Republic of Iran v. United StateSase No. A/18, 5 Iran-U.S. C.T.R. 251 (1986).

1% DADP, art. 9.
219 DADP, art. 9 comment (4).

220 DADP, art. 9;see also Barcelona TractionCJ Reports 1970, at 42—43. The ILC providesaor
additional (limited) exception with regard to exsieg diplomatic protection on behalf of injured
shareholders in a corporation where the corpordtms ceased to exist, or had the nationality of the
offending State (and incorporation in that States wequired as a precondition for doing business
there). DADP, art. 11.

This rule may give rise to difficulties in thermmon situation in which an investor uses a special
purpose vehicle incorporated in a different Stateh& owner of an investment. If the SPV exercises
some control over the investment, it may be deemedtional of that third State, in which case the
actual investor's home State will be unable to eiser diplomatic protection. At the same time, the
third State may have no interest in exercising quiidn on behalf of a legal person controlled by
foreigners and incorporated within its territory feasons of convenience&See V. PéreDiplomatic
Protection Revival for Failure to Comply with Inve®nt Arbitration Awards, 3 Journal of
International Dispute Settlement, 455 (2012).

222 DADP, art. 5. But seeLoewen v. United StatekCSID Case No. ARB(AF)/98/3, NAFTA Ch. 11 (26
Jun. 2003).

22 DADP, art. 14V. Pérezsupranote 221.
24 DADP, art. 15.

221
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become exhausted before local remedies are. Iprigent context, the requirement
would be to exhaust all reasonably available appellemedies against the setting-aside
or non-enforcement of the arbitral award in questio

Despite these threshold hurdles, the fact remdiat diplomatic protection provides a

potential remedy for a frustrated award creditdipwnay have no other available means
of international redress. It will then be incumben the award creditor to convince its

home government to espouse the claim, in which teselaim will become the State’s

to pursue in the manner, and to the extent, it idens appropriate. Again, this is

unlikely to be an easy road. As Professor Doulgéessnoted:

the state of the injured national has full disaetas to whether to take up the
claim on behalf of its injured national at all. rtay waive, compromise, or
discontinue the presentation of the claim irresgeatf the wishes of the injured
national. In exercising this discretion, the stai#ien gives paramount
consideration to the wider ramifications of the asgal of a diplomatic
protection claim so far as it concerns the condadigts foreign policy vis-a-vis
the host stat&?®

Perhaps as a result of these impediments, themoareported instances to date of a State
exercising formal diplomatic protection on behalf @ frustrated award creditor.
Interestingly, however, in the investment treatynteat, States have been willing to
pursue less formal means of diplomatic pressureetralf of their national&®

In two long-running investment disputes between id@estors and Argentina, the
American investors (Azurix, and Blue Ridge Investtyevhich had been assigned an
arbitral award from CMS Energy) sought the assttanf the US government in 2010.
Specifically, the investors petitioned the US Trd&kpresentativeUSTR) to withdraw
Argentina’s benefits under the Generalized Systéireferences program. The USTR
acted on the petitions, and in March 2012 annoumicadit was suspending those trade
benefits for Argentind?’ In 2011, the US had imported US$477 million obds from
Argentina under the trade preference regiffieAlthough the financial benefit to
Argentina of the program represented only a porabthat amount, the withdrawal will
still be unwelcome news to the Argentine governmand thus a potential source of

225 7. Douglas The Hybrid Foundations of Investment Treaty Awtion, 74 British Yearbook of
International Law 151, 169 (2003) (footnotes ondijte

In the context of an ICSID dispute, contractintat&€s are not permitted to exercise diplomatic
protection, in the formal sense, with respect tocoagoing claim. States are, however, permitted to
engage in “informal diplomatic exchanges for thdéespurpose of facilitating a settlement of the
dispute.” ICSID Convention, art. 2%ee generally J. Vifiuales & D. Bentojisaupranote 17.

226

227 Doug Palmer Obama says to suspend trade benefits for Argeneuters (26 Mar. 2012jyailable

at http://www.reuters.com/article/2012/03/26/us-usgeatina-trade-idUSBRE82P0QX20120326
(noting that the U.S. has also voted against neamdofor Argentina at the World Bank and Inter-
American Development Bank).

228 Id
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pressure. The European UniokU) considered taking equivalent action against
Argentina at the behest of Spanish award credigpsBl — but ultimately opted against

doing so, given that the benefits to Argentina urkeld law are set to expire at the end of
2013 in any everft®

If award creditors have it their way, Ecuador maytlie next in line. In September 2012,
U.S. oil major Chevron petitioned the USTR to susp@referential trade benefits to
Ecuador under the Andean Trade Promotion and Dradi€ation Act ATPDEA), based
on the latter’s failure to comply with interim meass orders issued by the arbitral
tribunal in Chevron’s BIT claim against Ecuaddt.At the time of this writing,
Chevron’s petition remains under review by the USTR

The investment treaty context is of course potépte better candidate for attempts to
obtain diplomatic protection, as the recalcitrawbed debtor is the State itself, and — at
least for ICSID cases — the State is subject telfastanding treaty obligation to comply

with the pecuniary obligations of any award. In the commercial award context, by
contrast, the award debtor may be unrelated t&tate, and the offending entity may be
only the State’s courts. While these form parthed State itself, diplomatic pressure,
directed essentially at the executive branch, mayjebs effective (and less likely to be
pursued by the home State) than in the case ofiment treaty awards.

As several authors have noted, diplomatic protacisoa remedy not well attuned to
protecting business interests in modern internatienonomic life?>* It is for this reason
that the BIT revolution has been so important iovpding protection to investors, and the
number of claims under those instruments so sutistan Nonetheless, diplomatic
protection remains an option for frustrated awareditors, in particular when other
public international law remedies are unavailallethtem. The recent actions of the
USTR show that, at least in some cases, Statedmayilling to take diplomatic action
in support of award creditors, using trade mectmasighat are capable of exerting
meaningful pressure on the offending State. Thilsomnly be the case, of course, where
the home State has a big trade stick to wield.

D. Comparing the Public International Law Options

?2 gSee The EU's New Generalised Scheme of PrefereB&P)( European Commission, at 3,
http://trade.ec.europa.eu/doclib/docs/2012/octttaeidc_150028.pdf [hereinaftet) GSP Factshekt

See W. Reins¢iNat'l Foreign Trade Council, Inc., Petition Regtieg Withdrawal or Suspension of
the Designation of Ecuador as an Andean Trade ferefe Act Beneficiary Country (17 Sept. 2012).

230

21 Jorge Vifiuales and Dolores Bentolila discussuimher detail additional examples where diplomatic

exchanges have occurred in the investment treatyegb For instance, they reference the dispute
between Aucoven and Venezuela, where the Stataiobven’s parent company (Mexico) engaged in
diplomatic correspondence with Venezuela in amgtteto facilitate a solution to the dispute between
the partiesVifiuales & Bentolilasupranote 226, at 23.

232 |CSID Convention, art 54(1).
233 seePaulssonsupranote 74, at 255Reed & Martinezsupranote 209, at 34.
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The availability and attractiveness of the puhtiternational law options surveyed above
will depend on the circumstances of the disputethedositioning of the award creditor.
In this Section, we provide a summary comparisorthef options and the differing
circumstances in which each might be pursued.

1. Standing

The first issue to consider is standing — i.e.,ttireshold hurdles that a frustrated award
creditor must surmount in order to access the puaW remedies discussed above. With
respect to investment treaty arbitration, two thodd issues arise. First, there must be an
investment treaty in place between the home Stateeoaggrieved party and the State
whose organs interfered with the arbitral procesaward. Assuming an applicable
investment treaty exists, the aggrieved party niugher demonstrate that it has an
“investment” in the host State. Under the decidades thus far, it is unlikely that an
arbitral award will itself qualify as an “investntén Rather, the award will be seen as
“crystallizing” the rights contained in the undeng contract, meaning that those
contract rights will need to constitute an “investiti in the State whose courts or other
organs have acted improperly. This will most hkdde the case where the contract
relates to a project being carried out in thaté&stdh those circumstances, any later State
court interference with the arbitration or the teag award will constitute interference
with the investment writ large.

In the human rights context, no such “investmehtéshold exists. Any person who is
aggrieved by the conduct of a party to one of #gganal human rights conventions may
initiate a claim against that Std&té. However, the applicant will need to exhaust local
remedies as a pre-condition to doing so. The EChidRapplied substantially the same
approach in adjudicating claimed violations of b&th+1 and Article 6 in the its arbitral
award cases. Under either provision, the applicanst show that the award is
sufficiently enforceable to qualify as a “possessifor purposes of P1-1) or a “civil
right” (for purposes of Article 6). The chief opguaestion is whether an award that has
been set aside or denied enforcement on argualpsopate grounds will meet this
standard.

Diplomatic protection probably poses, at least franfunctional prospective, the most
substantial threshold hurdles. The frustrated dveaeditor must continuously possess
the requisite nationality and must exhaust all leeanedies. Further, he must convince
his home government to espouse the claim — a decisiwhich political considerations
will doubtless play a role. In all events, theitpater will likely be required to provide
convincing evidence to his home State that a vmtatof international law has
occurredt®

234 Note that in the IACtHR context, a corporationnist entitled to bring claims.Seesupra Section
I.A.1.

235 SeeReed & Martinezsupranote 209, at 28.
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2. Substantive Standards

The need to surmount these gateway issues canpleeter in most instances to limit the
public law fora or mechanisms available to a disaped award creditor. However,

assuming that more than one option remains opennéixt consideration relates to the
relative ease with which a claim can be made.

In the investment treaty context, proving exprajoiaappears likely to be difficult — the
claimant will need to show, at minimum, “illegaldieduct by the courts under a standard
that seems not dissimilar in stringency from tlaglitional denial of justice test. Proving
that the investor has been treated unfairly anduiably will likely be easier, requiring
less extreme conduct than a denial of justice amalyould demand. If the test applied
in Frontier Petroleums adopted by future tribunals, a State court’sirsgpiaside or non-
enforcement of an arbitral award will be assessedhe basis of whether the decision
was taken in good faitndis reasonably tenable in its reasoning — thus opetiie way
for review on the merits, albeit under a deferérsiandard. Finally, where an “effective
means” clause is available, the test for a viokatidll, once again, likely be less stringent
than that for a denial of justice. Under the dedidases, undue delays by a State’s courts
in dealing with setting-aside applications or enéwnent can give rise to a breach of this
provision. The effective means clause could alsoabplied, it would seem, to a
wrongful failure to uphold or recognize an arbitaalard.

In the human rights context, demonstrating an fetence with, or deprivation of,

property requires a lower threshold than provingregriation. Less than a complete
taking is required to establish an “interferencetder ECtHR jurisprudence. Similarly,
in the IACtHR, the protection against a “deprivati@f property has been interpreted to
give rise to the sorts of claims one sees in theHRCcontext for an “interference” with

property®*® With respect to the right to a fair trial, tharsdard applied has been similar
to the “effective means” analysis in the investmigeaty context. Thus, undue delay in
the enforcement of an award has been held by thEE® violate that right’

Diplomatic protection differs from the investmemnedty and human rights regimes in
that, in the first instance, the legal standardpplied by the award creditor's own home
State as opposed to an external tribunal. Thenat®nal wrong, for purposes of
invoking diplomatic protection with respect to anrenforced or annulled arbitral award,
would be a breach of the New York Convention othef minimum standard of treatment
due to foreign nationals. As already noted, insedkely that only very clear cases of a

2% gee Chaparro Alvarez & Lapo Iniguez v. Ecuadhrdgment, Inter-American Ct. H.R. Series C, No.
170 (21 Nov. 2007)Abrillo Alosilla et. al. v. PeruJudgment, Inter-American Ct. H.R. Series C, No.
223 (1 July 2009) (both relying on ECtHR jurisprade); see also Ivcher-Bronste{interpreting the
“deprivation” requirement broadly).

%7 See Regent GKin-Stih
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violation of international law would suffice to cance the home State to espouse the
claim.

3. Remedies

In both the investment treaty and human rightsexst the cases to date have been fairly
consistent in their approach to remedies. ExaapATA in all cases where the claimant
has been successful, the State was ordered tohgajul amount of the underlying
arbitral award, plus interest. The remedy appiredTA was arguably even more far-
reaching: the respondent State was required nairtate ongoing legal proceedings in its
courts and cause the underlying respondent in igputk to submit to a new arbitration.
In the human rights context, the ECtHR is likewaesditled to order specific performance,
including in cases involving interference with peofy 2 though it has not yet done so in

the context of interference with arbitral awards.

The principal open question — in both contexts,ibysarticular in respect of the human
rights jurisprudence — is whether the full valuetw underlying award would be granted
where the respondent in the arbitration was a f@iyerty unconnected to the State.
Arguably a different standard of compensation mighiapplied, in order to take account
of the normal risks and uncertainties inherenhameénforcement of any arbitral award.

In the diplomatic protection context, the remedasilable are in principle much
broader, but far less certain. It is for the Statpursue the claim as it sees fit, and there
IS no requirement in international law that anygesds be turned over to the underlying
claimant**® Ultimately, the home State might request theraffieg State to enforce the
arbitral award in question, but the coercive tablst the home State would be able (or
willing) to employ to achieve this end are likely be limited. As such, it appears that
diplomatic protection is the least favorable optiorierms of the likelihood of achieving
meaningful redress.

V. CONCLUSION

A fable is sometimes told about a Supreme Courticeischoosing between three

applicants for a position as his law clerk. Thstige tells the three a story and invites
each to ask one question, based upon which henaie his decision. The story goes as
follows. A farmer sees a squirrel perched on teativervane atop his barn. He picks up
his gun and fires at the interloper. The impacthaf bullet rains showers on the barn

2% gee e.g, Papamichalopoulos and Others v. Greeéop. No. 14556/89, 21 Eur. H.R. Rep. 439
(1995); Brumarescu v. Romaniapp. No. 28342/95, 33 Eur. H.R. Rep. 36 (200$gee generally.
Nifosi-Sutton The Power of the European Court of Human Right©tder Specific Non-Monetary
Relief: A Critical Appraisal from a Right to HeaJtA3 Harvard Human Rights Journal 51, 56 (2010).

239 SeeDADP, art. 19 cmm't (1) (noting that while ArticlE9 recommendshe practice of compensating
the injured national, there is no positive obligation States to do so under the general interradtion
law of diplomatic protection).
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roof, which is soon ablaze. Owing to the wind, flrte then spreads to the farmer’'s
house. Hearing the story, the first applicant, vkimg the Justice to be an

environmentalist, asks as his question: “Did themf animals get out of the barn

unharmed?” “Not the right question,” says the idest The second applicant, aware of
the Justice’s humanitarian tendencies, asks: tbedfarmer’s family escape the fire in

the house?” “Also incorrect,” responds the Justidéhe third applicant then tries her

luck: “Did the farmer’'s shot hit the squirrel?” N&reupon the Justice announces,
“You're hired!” The moral of the tale: keep yoeye on the ball.

So it is with international commercial arbitratiofhe arbitration process is a means to
the end of recovering money. Ultimately, it's @tlout enforceability.

The happy news for the victor in the arbitral pssaes that the great majority of
international commercial awards are complied withuwtarily, thanks largely to the
enforcement power of the New York Convention. Buperience teaches that it is
unwise to bank upon that result. Prudent partied their counsel will plan for
enforcement from the very beginning — indeed, isigrat the time of contracting — in
respect of issues such as choosing the place ifadidn, obtaining waivers of immunity

if the counterparty is State-related, and struotuthe transaction to make assets more
easily available and to attract investment treattgetion. Once a dispute arises, the
well-advised claimant will turn its mind to idenfihg the respondent’s assets and
obtaining pre-award attachments whenever posdilyléhe same token, the respondent
will want to consider the advisability of leavingsiassets in attachment-friendly
jurisdictions. Once the award is rendered, andemtbsmmediate compliance, the
prevailing party will wish to commence enforcempraceedings promptly, and typically
in every forum where the respondent’s assets cdaumel. History shows that relentless
enforcement efforts are difficult for all but truljnpecunious award debtors to resist.
The losing party’s best play will normally be toatlenge the award in the courts of the
place of arbitration, if there are arguable groufatsdoing so, and resist enforcement
elsewhere on that basis — hoping for either a wcto the challenge proceeding, or in
any event to complicate matters to the extent skettlement at a discount may appear
attractive to its opponent.

Sometimes, however, the expected result of suadessforcement will prove elusive.
The courts at the place of arbitration may wrongfgkt the award aside, or those in a
jurisdiction in which the losing party has assetaynncorrectly refuse to enforce the
award. Worries about these outcomes will be theatgst where the arbitral or
enforcement forum is the respondent’s home Statkjraparticular where the respondent
is the State itself, a State entity or a State-al\cmmpany.

Where that occurs, the frustrated award creditoy & able to avail itself of public
international law fora or mechanisms. The past fpears have seen six published
investment treaty awards in proceedings commencethe basis of the annulment or
non-enforcement of arbitral awards — resultingistories for the claimant in three of the
six. A second potentially-available public law dar consists of the regional human
rights courts. Again, recent jurisprudence in E@tHR confirms that relief may be
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available for both the wrongful annulment or noleecement of commercial arbitration
awards. Finally, although probably the least ativea option, the disappointed award
creditor may seek to invoke diplomatic protectignits home State. While this avenue
may be of limited utility in the commercial awardntext, claimants have recently had
success in lobbying their home State to retradtetnareferences from States that have
reneged on paying arbitral awards.

The legal developments with respect to all thre¢hese mechanisms are of relatively
recent vintage, and important questions as to eawiain unanswered. This article has
sought to address some of those questions, butdontlusions must await the still-

developing jurisprudence and practice in the fielthe future of enforcement strategy
remains unwritten.
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China

The claimant must:

(a) provide security
in the application;
and

(b) commence
arbitration within 30
days after the Court
order.

(Article 101 of the
PRC Civil Procedure
Law (as amended)).

236 of the PRC
Civil Procedure
Law (as
amended)).

The Court has
the power to,
among other
things,

(a) compel the
respondent to
produce a
report detailing
the
respondent’s
properties; and

(b) seize the

Instrument 22.
Interpretation of
Articles 13 and 19
of the Basic Law
of the Hong Kong
Special
Administrative
Region).

The PRC also
specifically
confers
immunities on
foreign central
banks’ properties.
(Article 1 of the
PRC Law on
Judicial Immunity

result, the party
opposing a set
aside action
cannot apply for
a Court order
requiring the
applicant to
provide security.

from Compulsory

which are

broadly similar
to the ones in thd
Model Law.

The grounds for
setting aside a
domestic award
are slightly
broader and not
restricted to
procedural and
jurisdictional
grounds only.
For example, the
Court may set
aside a domestic
award if one

party “withheld

ANNEX A:  ENFORCEMENT AND CHALLENGE CONSIDERATIONS | N KEY JURISDICTIONS
Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
Yes. Before Yes. Upon Yes. The PRC No. Neither the | The Court may | Yes. The Court | Probably not.
commencing obtaining an appears to PRC Arbitration | set aside a will grant a stay | Neither the
arbitration, a award, the subscribe to the | Law nor the PRQ foreign-related | of execution of | PRC
claimant may apply | claimant may | doctrine of Civil Procedure | award (involving | an award if a Arbitration Law
to the Court for an apply to the absolute Law (as a foreign legal party has applied nor the PRC
order preservinga | Court for an immunity, such amended in entity, for to set aside the | Civil Procedure
respondent’s order enforcing | that all State 2012) stipulates | example) on the | award (Article Law (as
properties, if the the award. properties enjoy | that a party grounds of 64 of the PRC | amended)
claimant’s (Article 62 of immunity from seeking to set Article 274 of Arbitration addresses a
“legitimate rights and| the PRC execution. aside an award | the PRC Civil Law). Chromalloy
interests would suffer Arbitration (National needs to provide| Procedure Law type situation.
irreparable damage”.| Law; Article People’'s Congresssecurity. Asa | (as amended),
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Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
respondent’s Measures material
properties for | Concerning the evidence
satisfying the Property of impairing the
award. Foreign Central fairness of the
Banks). award” or
(Chapter 21 of “forged the
the PRC Civil evidence on
Procedure Law which the
(as amended in arbitral award is
2012)). based” (Article
58 of the PRC
In addition, Arbitration
Article 243 of Law).
the PRC Civil
Procedure Law Enforcement of ¢
provides for foreign award
third-party may be denied
garnishment to only on New
satisfy the York Convention
award. grounds (Article
283 of the PRC
Civil Procedure
Law (as
amended)).
Yes. An arbitral Yes. Once the | Yes. If a State Yes. Under An award made | Yes. If the Probably not,

tribunal (if seated in

English courts

agrees in writing

s70(6) of the

in England may

English courts

although the

England) may make | have given to submit a Act, the English | be challenged on grant permission| English courts

orders for the permission to | dispute to courts may order| the grounds that| to enforce an have the
England detention of property| enforce an arbitration, the the provision of | the tribunal award, they may| discretion to

that is the subject of | award, the State is no longer| security for the | lacked also stay the enforce a

the proceedings or | award can be | immune with costs of an substantive execution of that| foreign award

owned by or inthe | enforced as if it| respect to application or jurisdiction (s67 | order for a that has been

possession of a party was an English | proceedings in the appeal of the Act); or limited period set side or that
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Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
to the proceedings | court judgment,| courts which challenging an | there has been & (pending an has been

(s38(4) of the
Arbitration Act 1996
(the “Act™). In
general, the Act
requires parties to
seek provisional
measures from the
arbitral tribunal, and
only in exceptional
circumstances, from
the courts.

The English courts
have a broad power,
i.e., in respect of
property that is the
subject of the
proceedings or as to
which questions arise
(s44(2)(c)(i) of the
Act). Generally, the
courts will intervene
only if the tribunal is
unable to act
effectively (s44(5))
(e.g. itis not yet
constituted, or lacks
power over the
relevant party, e.g. a
bank) or in urgent
cases (s44(3)).

h

including, for
example, via a
freezing
injunction or a
writ of Fieri
Facias (seizing
the debtor’s
goods with a
view to selling
them).

In addition,
“third party
debt orders”
have replaced
what were
formerly known
as “garnishee
orders”
(governed by
part 72 of the
Civil Procedure
Rules),
allowing
garnishment of
the award-
debtor’s assets
held by third
parties.

relate to the
arbitration (s9 of
the State
Immunity Act
1987 (the
“SIA™).

The SIA generally|
prevents a party
from enforcing an
award against
State-owned
property (s13(2)
of the SIA);
however an
exception exists in
relation to
arbitration awards
for the issue of
any process in
respect of
property that is
for the time being
in use or intended
for use for
“commercial
purposes” (s13(4)
of the SIA).

award (s70(6))
or for the money
payable under
the award to be
brought into
court or
otherwise
secured pending
the
determination of
the application
or appeal
(s70(7)), and
may direct that
the application
or appeal be
dismissed if the
order is not
complied with.

In accordance
with s103(5) of
the Act on
foreign awards,
the English
courts may on
the application
of the party
claiming
recognition or
enforcement of
the award, order

serious
irregularity
affecting the
tribunal, the
proceedings or
the award (s68 o
the Act). On
appeal, the court
may confirm,
vary or set aside
the award.

There also exists
a right to appeal
on a question of
law (s69 of the
Act) but this is
rare in practice
given itis
usually waived
by the parties in
the arbitration
agreement.

Denial of
enforcement of g
foreign award
may occur only
on the grounds
set out in the
New York
Convention

application to
challenge the
award).

Where there are
f claims to set
aside or suspend
a foreign award
pending in a
foreign court,
s103(5) of the
Act permits the
English courts to
“adjourn the
decision on the
recognition or
enforcement of
the award” until
the challenge ha
been finally
determined in
the foreign
jurisdiction.

suspended by
the courts in the
seat of
arbitration
(s103(2)(f) of
the Act and
s104).
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Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
the party seeking (s103(2) and (3)
to set aside the | of the Act).

foreign award to
give suitable
security.

France

Yes. Before an
arbitral tribunal is
constituted, courts
may order
interlocutory

measures. Even ong
an arbitral tribunal is
constituted, a party

can apply to a French the court, a
court to attach assets

in order to prevent

the losing party from

disposing of the
goods. The
requirements are

twofold: (i) the debt

must appear “in
principle to be

founded”; and (ii) a
threat to the debt’s
recovery must exist.

Yes. As soon as
a final award
has been
rendered, and
thus before
eobtaining leave
to enforce
(exequatuy by

creditor may
ask a bailiff to
take immediate
protective
measures in
order to prevent
the losing party
from disposing
of the goods.
The test is that:
(i) the debt
must appear “in
principle to be
founded”; and
(i) a threat to
the debt's

recovery must

Yes. As a matter
of principle,
foreign States
benefit from both
immunity from
jurisdiction and
execution.
However, in the
SEEEcase, the
French Supreme
Court found that
by entering into
an arbitration
agreement, a Stat
waives its
immunity from
jurisdiction
(including its
immunity in the
framework of an
action to obtain
leave to enforce
an award).

Moreover, in the

Creighton

No. French law
does not require
the party
attempting to set
aside the award
to provide
suitable security
to the court or
the other party.

If the award has
been made in
France in an
international
arbitration, the
only means of
recourse is an
action to set
aside. Less than
10% of actions
to set aside are
successful.

There is no
judicial review
of the merits of
an award. Legal
or factual errors,
or contradictions
in the reasoning,
cannot be
invoked as a
means to set
aside the award.

Article 1520 of

No. As a genera
rule (except in
domestic
arbitration),
actions to have
an award set
aside or to
appeal the
decision granting
leave to enforce
the award do not
suspend its
enforcement in
France (Article
1526 of the
French Code of
Civil procedure,
paragraph 1).

However, by
way of an
exception to the
general rulethe
judge ruling in
expedited

| Yes. The mere
fact that the
award has been
set aside at the
seat of the
arbitration does
not prevent its
enforcement in
France (see the
decisions of the
Court of
Cassation in
Norsolor (Civ
1, 9 October
1984, No. 83-
11355),
Hilmarton (Civ
1, 23 March
1994, No. 92-
15137, and 10
June 1997, No.
95-18402), and
Putrabali (29
June 2007, No.
05-18053)).

proceedings
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Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action

exist. decision, it was the French Code| (référé or the
found that by of Civil judge assigned t

Once a final agreeing to ICC Procedure lists | the matter before

award has been arbitration (and to the grounds for | the Court of

rendered and | the application of setting aside an | Appeal

leave to enforce article 34(6) of award: (conseiller de la

has been the ICC Rules), mise en étaf

obtained and the State 1° the arbitral may stay or set

notified to the | undertook to tribunal wrongly | conditions for

losing party, a | comply with the upheld or enforcement of

party can ask | award and waived declined the award where

the court to its immunity from jurisdiction; enforcement

seize assets of | execution. could severely

the debtor in 2° the arbitral prejudice the

France. Finally, not all tribunal was not | rights of one of
State assets can be properly the parties

Further, seized. A party constituted; (Article 1526 of

garnishment of
debts owed to
the award-
debtor is also
permitted.

can only attempt
to seize: (i) State-
owned assets use
in the activity
pursuant to which
the dispute arose;
and more
generally (ii) any
asset utilized in
relation to a
commercial, as
opposed to public
related, activity.

3° the arbitral
tribunal violated
its mandate;

4° due process
was not
respected; or

5° recognition or
enforcement of
the award would
be contrary to
international
public policy
(the violation of

the French Code
of Civil
procedure,
paragraph 2).
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Pre-award
attachment

Post-award
attachment

Special rules for
State-owned

property

Provision of
suitable security
required for set
aside-action

Grounds for
set-aside
action/refusal of
enforcemen

Stay of
enforcement
during set-aside
action

Enforcement
despite set-
aside

international
public policy
must be flagrant,
effective and
concrete).

A foreign award
may be denied
enforcement
only on grounds
(1) to (4) above.

Germany

Yes. The German
Code of Civil

Procedure (§ 916 et

seq.) generally
provides for

provisional seizure
by arrest order, if the

applicant can

credibly substantiate
its claim and the risk

that enforcement
without the arrest
order would be
substantially
impeded.

Yes. Once a
final award has
been declared
enforceable by
the German
courts, a party
can ask the
competent
authority to
seize movable
and immovable
property, claims|
for money and
other economic
rights of the
debtor in
Germany.

Garnishment of
third-party

debts owed to

Yes. Assets of
other States whicli
are used for
sovereign
purposes cannot
be subject to
enforcement
measures.
Property used for
commercial
purposes may be
attached and
executed upon.

No. Moreover,
until the decision
to declare the
award
enforceable has
becomees
judicata(i.e. as
long as a remedy
is still available
or pending), the
enforcement of
the award may
be subject to the
provision of
adequate securit
by the award
creditor.

German awards
are subject to the
annulment
grounds laid out
in 88 1059, 1060
of the German
Code of Civil
Procedure. The
grounds are
similar to those
in the Model
Law.

Awards rendered
y outside Germany
may only be
denied
enforcement on
New York
Convention

grounds (most-

Possibly. The
court may, on
application by a
party, order a
stay of
enforcement or
permit the award
debtor to
continue only if

he posts security,

No. Further, if
an award has
been
recognized in
Germany, the
award debtor
may apply for
the revocation
of enforcement
under § 1061

Il of the
German Code
of Civil
Procedure if the
award has been
set aside at the
seat of
arbitration.
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Netherlands

Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action

the award favorable-

debtor is also treatment-

possible. principle

applies).

Yes, before an Yes, as soon ag Yes. Under No. In principle | An arbitral Possibly. A Dutch courts
arbitration is leave has been| Dutch Law it is the enforcement | award may only | party may normally give
commenced, a party | granted to not allowed to of the arbitral be challenged request effect to
whose claim on the | enforce the attach State- award is not and set aside on| suspension of setting-aside
face of it appears to | arbitral award | owned property | suspended the following execution during| judgments
be justified may be | and the award | that is meant for | during setting- | restrictive the setting-aside| rendered by the
granted leave by the | has been served public services aside grounds (article | proceedings. courts of the
court to levy pre- on the losing (article 436 Dutch| proceedings and| 1065 DCCP): place of
award attachments. | party by a Code of Civil therefore no (i) there was no arbitration.
The court determineg bailiff, the Procedure security is valid arbitration However, in
a time period within | award can be | (DCCP)). Thatis| required. agreement; exceptional
which the (arbitral) | enforced by property that is However, a party| (i) the tribunal circumstances
proceedings relating | means of post- | “necessary and | may request was constituted where the

to the underlying
claim should be

instituted (generally
two weeks to three

months after the
attachments were
levied).

award
attachments on

the assets of the of the public

losing party in
the
Netherlands.

A broad
category of
assets can be

essential for the
well-functioning

service in
guestion”. The
same applies for
foreign State-
owned property.

suspension of
execution during
setting-aside
proceedings. If
that is granted,
the requesting
party may be
required to
provide security
to the other

in violation of
the applicable
rules;

(iii) the arbitral
tribunal did not
comply with its
mandate;

(iv) the award is
not signed or
does not state th

11%

foreign court
that set aside
the award was
not considered
to be impartial
and
independent,
Dutch courts
could still allow
the recognition

attached, party. If grounds on and

including debts suspension is which the enforcement of
owed to the denied, the party| decision is the arbitral
respondent opposing based: or award (see
party by third suspension may | (v) the award, or Yukoscases).
parties. be required to the manner in
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Russia

Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
provide security | which it was
(article 1066, constituted, is in
paragraph 5, violation of
DCCP). public policy or
good morals.
Enforcement of g
foreign award
may be denied
only on New
York Convention
grounds.
Yes. Upon a request| Yes. Once a Yes. Foreign Yes, upon a A Russian court | Yes. If an Possibly. If a

of a party to a

pending or potential

final award has
been rendered,

arbitration, courts cam a party can

attach assets in

situations where the
applying party shows
that failure to do so

could make

enforcement of the

award impossible,
significantly
complicate

enforcement or caust
the applicant to incur
substantial damages

apply to attach
assets of (or
depts. owed to)
the debtor in
conjunction
with an
application for
recognition and
enforcement of
> the award.
Courts will
grant such
applications on
the same
grounds as for
pre-award
attachments.

States acting in a
sovereign
capacity enjoy
legal immunity
with respect to
attachment of
their assets
located on the
territory of the
Russian
Federation. As a
general rule,
enforcement
against foreign
State-owned
property is
admissible only
with the consent
of the competent
authorities of the

request of the
party claiming
enforcement of
the award, the
court may order
the party which
filed the
application for
the setting aside
of the award to
give suitable
security.

may set aside an
award on Model
Law grounds.
Courts interpret
very broadly the
concept of public
policy, which
may include
contradiction
with Russian law
rules or
principles.

A foreign award
may be denied
enforcement
based on the
New York
Convention

grounds only.

application for
the setting-aside
of the award has
been made to a
competent court,
the court before
which the award
is sought to be
enforced may, if
it considers it
proper, adjourn
the consideration
of an application
for enforcement
of the award.

Russian court
set aside the
award, it cannot
be enforced by
Russian courts.
However,
Russian courts
may grant
applications for
enforcement of
foreign awards
despite the set-
aside of these
awards by
foreign courts.
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Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
relevant foreign However, as
State. Foreign noted, the

States acting in a
commercial
capacity do not
enjoy these
immunities.

Disputes
involving Russian
State-owned
property,
including issues
related to
privatization and
compulsory
alienation of
property for State
purposes, are
within the sole
jurisdiction of the
Russian courts
and cannot be
referred to arbitral
tribunals. As a
practical matter,
creditors
experience
difficulties
enforcing arbitral
awards against
Russian State-
owned enterprises

concept of public
policy is broadly
interpreted by
the Russian
courts.
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USA (New
York)

Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement
attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside
aside-action enforcemen action
or companies in
which federal or
local authorities
have a substantia
interest.
Yes. Before an Yes. Once a | Yes. Under the Yes. New York | Awards made in| Yes. Acourtin | Unlikely, since

arbitration is
commenced, a party
can apply to a New
York court to attach
assets if “the award
to which the
applicant may be
entitled may be
rendered ineffectual”
without attachment.
See, e.g., Matter of
Sojitz v. Prithci
Information
Solutions 921
N.Y.S.2d 14 (N.Y.
App. Div. 2011).

A broad class of
assets can be
attached, including
third-party debts, and
the proceeds of

claims of the judgment, even| commercial Gas Turbine
prospective award if the assets areg| activity as “either Corp. v. Arab
debtor. See, e.g., outside the a regular course Republic of
Motorola Credit United States. | of commercial Egypt,939
Corporation and See, e.0., conduct or a F.Supp. 907

final award has
been rendered
and confirmed
as a judgment,
party can ask
the court to
seize assets of
the debtor held
by any party
found in New
York.

In addition, a
New York court
can order the
debtor or third
parties holding
assets
belonging to the
award debtor to
turn over assets
to satisfy a

Federal Sovereigt]
Immunities Act,
sovereign

h property is
generally immune
from attachment.

Section
1610(a)(6) of the
FSIA allows for
the post-judgment
attachment (and in
limited

pre-judgment
attachment) of the
property of a
foreign State that
is used for
commercial
activity in the US
The FSIA defines

courts can and
do order
provision of
security for set-
aside actions.
See, e.g,,
Caribbean
Trading and
Fidelity Corp. v.
Nigerian Nat'l
Petroleum Corp.,
1990 U.S. Dist.
LEXIS 17198 at

circumstances, the *18 (S.D.N.Y.

1990).

the U.S. that fall
under the New
York or Inter-
American
Conventions are
subject to the
FAA Chapter 1
grounds to
vacate.

Awards made
outside the
United States
may only be
denied
enforcement on
the grounds set
out in the New
York or Inter-
American
Conventions.

New York has
discretion to
adjourn or
suspend
enforcement
proceedings
when an
application has
been made to
have the arbitral
award set aside
or suspended.
See, e.g,,
Caribbean
Trading and
Fidelity Corp. v.
Nigerian Nat'l
Petroleum Corp.,
1990 U.S Dist.
LEXIS 17198 at
*18 (S.D.N.Y.
1990).

U.S. courts
accord
considerable
importance to
the jurisdiction
of the courts in
the arbitral seat
See, e.g., Spier
v. Calzaturificio
Tecnica, SpA,
71 F.Supp.2d
279 (S.D.N.Y.
1999).
However, U.S.
courts have
permitted
annulled
awards to be
recognized in
some
circumstances.
See Chromalloy
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Pre-award Post-award Special rules for | Provision of Grounds for Stay of Enforcement

attachment attachment State-owned suitable security | set-aside enforcement despite set-
property required for set | action/refusal of | during set-aside | aside

aside-action enforcemen action

Nokia Corporation v.| Koehler v. Bankl particular (D.D.C. 1996).

Uzan Case 1:02-cv- | of Bermuda commercial

00666-JSR-FM, Slip.| Ltd., 12 N.Y.3d | transaction or

op. at 9 (S.D.N.Y. 533 (2009). act.... The

Sept. 27, 2010). commercial

character of an
activity shall be
determined by
reference to the
nature of the

course of conduct

or particular

transaction or act,

rather than by
reference to its
purpose.”
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ANNEX B: COMPARISON OF INVESTMENT TREATY CASES
Case Issue Result Investment? Substantive Ground/Test Quantum
Saipem Revocation/ Annulment Claimant Yes. Residual Expropriation. Revocation of Full amount of ICC
(ICSID) wins contractual rights as authority of arbitrators and declaratignAward plus interest
“crystallized” in ICC of nullity of award violated “the
Award. principle of abuse of rights and the
New York Convention.”
Romak Non-enforcement Claimant No. Underlying N/A N/A
(UNCITRAL) loses transaction not an
investment.
Frontier Non-enforcement Claimant Yes. Underlying (i) Full Protection and Security: N/A
Petroleum loses investment requires that courts are available, act
(UNCITRAL) “transformed” into in good faith and render decision that
Award. is “reasonably tenable.”
(ii) Fair and Equitable Treatment:
same.
ATA (ICSID) | Annulment/arbitration Claimant Not decided if award is| Fair and Equitable Treatment: Court proceedings
agreement voided wins an investment. retroactive extinguishment of stayed; new
Right to arbitrate is a | arbitration clause violated legitimate | arbitration ordered
“distinct investment.” | expectations and Article Il of New
York Convention.
White Annulment/delay in Claimant Yes. Award is Effective means clause: 9-year delay Full amount of award
Industries enforcement wins “crystallization” of in deciding setting aside issues was
(UNCITRAL) rights under contract. | denial of “effective means of asserting
claims and enforcing rights”
GEA (ICSID) | Non-enforcement Claimant | No. Award is not (i) Expropriation: no “egregious” or | N/A
loses equivalent to investmertbad faith conduct by courts

itself.

(i) FET: no denial of justice
(iiif) Discriminatory treatment: not

shown
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ANNEX C: COMPARISON OF ECtHR CASES

Case Issue Result Threshold for Protection? Substantive Ground/Test Quantum
Stran Greek | Annulment/ Applicant | P1-1: Yes. Aclaim, if P1-1: Voiding of award and arbitration Full amount of award plus
Refineries arbitration wins sufficiently established, is a agreement violates fair balance interest (at 6% rate
agreement voided “possession.” granted in original award
Art. 6: Yes. Right to recover Art. 6: legislative intervention in court
sums awarded is a “civil right.”| process constitutes violation
Kin-Stib Partial non- Applicant | P1-1: A claim, if sufficiently P1-1: State must “use all available | Full outstanding amount
enforcement wins established, is a “possession.” | legal means in order to enforce a of award plus interest (at
binding arbitral award” marginal lending rate of
the European Central
— - Bank + 3%); Moral
Art: 6: Court did not reach. N/A damages
Regent Non-enforcement Applicant | P1-1: Yes. Aclaim, if P1-1: Continued non-enforcement Full amount of award plus
Company wins sufficiently established, is a constitutes a violation. interest (at marginal
“possession.” lending rate of the
European Central Bank +
Art. 6: Yes. Right to recover Art. 6: undue delay in enforcement | 304)
sums awarded is a “civil right” | proceedings constitutes violation
Sedelmayer Non-enforcement Applicant P1-1: Yes. Award is a P1-1: State struck fair balance where| N/A
loses “possession.” denied enforcement against property

subject to sovereign immunity
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