Chapter 4

An Overview of Procedure in an Investment
Treaty Arbitration

Barton legum™

INTRODUCTION

What is the procedure in this treaty arbitration? What should T expeet? Whether the
client is a high-ranking official in a Ministry of Justice or General Prosecutor’s office,
a businessman or a memhber of a multinatiopal corporation’s legal department, these
questions are inevitably among the first posed in a case.

Thete is tremendous variability in the procedure of nvestment arbitrations.
Arbitrations range from cases thal take many years to conclude to cases that are heard

“wilhin a year or two. The cxpetience in one case may not hold for another.

However, there are a number of common elements and fixed variables. An under-
standing of these elements and variables allows the reader to draw conclusions as to
how a specific arbitration will likely play out. This is the understanding that this chap-
fer attempts to convey, with a practical focus on the principal slrategic decisions in
such a case.

OVERVIEW OF THE OVERVIEW

As is fhe case with other forms of international arbitration, investment treaty arbitra-
tion is a hybrid of civil-law and common-law procedure. Like many civil-law systems,

¥ Partner, Head of the Investment Treaty Arbitration Practice at Salans, Paris, France. I'tom
2000-04, Mr. Legum served as Chief, NAFTA Arbitration Division, Office of the Legal
Adviser, [nited States Department of State. In that capacity, he served as cad counsel for the
United States Government in arbitrations under the investment chaptor of the North American
Free Trade Agreement. The United States won every case decided under his tenure.
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investment arbitration places greal emphasis on the written submissions that precede
the hearing. Each party makes its case in the written submissions, which present all of
the evidence it relies upon to ‘establish its casc. Similar to civil-law proceedings, the
oral hearing in many ways mercly supplements these written submissions.

Howevet, as in common-law proceedings, the heanngs are often multiday affairs
that feature cross-examination of witnesses by counscl and active questioning by the
arbitral tribunal. The natore and variety of these hearings resemble more those of
common-law procecdings than civil-law ones.

From a practical perspective, the activily in an investment-treaty arbitration can be
divided 1nto five, sequentsal phases. (1) the preparation of the case, (2) the written
submissions, (3) the heanng, (4) posthearing activity, and (5) the decision and its
aftermath.

PREPARATION OF THE CASE

For present purposes, preparation of the case includes the period from the inception of
the dispute to the first procedural session with the arbitral tribunal. It is in many respects
the mest important phase of the case. During this time, the parties select the counsel lo
represent them, conduct an initial analysis of the case, select the arbitrators, and decide
on the specilic procedure for the arbitration. Each of these decisions is critical. Many
parties make the mistake of devoting msufficient resources to this period of the case
and these decisions. This mistake is dilficult to overcome later in the procedure.

The Beginning

The preparation period beging for the claimant when it realizes that there is a serious
problem—or potential problem- with a foreign investment and that an investment
treaty may either provide a possible solution or assist in a politieal or negotiated reso-
lution of the issue. In some instances, the investor recognizes the problem years before
a dispute emerges and secks early advice on international invesiment taw. The advice
at this stage may help to resolve the dispute before arbitration ever becomes necessary.
In other cases, the advice may help to better prepare the case for arbilration, In still
other cases, the problem with the foreign investment develops suddenly, and the inves-
tot seeks advice only shortly before the arbitration is commenced.

For the respondent Slate, the preparation period commences—or at any rate should
commence—when the relevant ministry reccives the first communication that identi-
fies a potential dispuie under an ivestment treaty. In some instances, this will occur
when a high-ranking official of the government receives a letter from the investor or
its counsel. In others, this will sccur when a formal notice of intention to subemit a
claim to arbitration is conumunicated, In many instances, the preparation period for the
State will begin only once the request for arbitration Is received.

Because investment-treaty arbitration is a relatively recent development, many
States do not have internal procedures for dealing with these cases. It is now perhaps
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more the rule than the exception for there to be lack of clarity as to which ministry is
responsible for the filc, where funding for defense of the case will come from, what
procedures must be followed to retain competent counsel, and what budget will pay for
any cventual adverse award. Long periods of apparcnt inacovity on the State side of
the case often result while these issues arc sorted out interpally. The resultant delays
can leave the State with a compressed period for preparation. Unless the State retains
highly experienced counsel, this compressed preparation tima can place the State at a
significant disadvantage.

Initial Case Assessment

After counsel is retained by both sides, cach party generally conducls a legal and fac-
tual assessment of the case. The principal documents relevant to the case are collected
and, ofien, translated. Witnesses are interviewed. A chronology of events 15 prepared,
and the facts are analyzed in terms of the substantive and jurisdictional standards of the
investment treaty. If time permits, counsel will often prepare a confidential memoran-
dum setting out initial views on the case and prospects for success for discussion with
the client

For the claimant, this initial case assessment serves as the basis for its strategy
in deciding whether to bring the claim at all, framing 1ts claim in the request for
arbitration, selecting arbitration rules (if the treaty provides a choice of rules), deciding
whom to appoint as the first arbitrator, and negotiating dctailed procedures with the
respondent. For the respondent, the cagc assessment serves as the basis for its strategy
in appointing the second arbitrator and agrecing on the presiding atbitrator, deciding
whether to propose multiple phases for jurisdiction, liability and damages, and deter-
mining what detailed procedurcs to negotiate with the other side and propose to the
tribunal. The higher the quality and accuracy of the case assessment, the better-founded
these crucial decisions by each purty will be.

The Request for Arbitration

The document that commences the arbitration proceedings is referred to as the
Request for Arbitration under the ICSID Rules' and the Natice of Arbitration under the
UNCITRAL Rules.? In neither case is this docurnent a definitive and complete state-
ment of the claims asserted: in the ICSID systcm, that function is reserved for the

r Convention on the Seltlerment of Luvestrment Disputes 3etween States and Nationals of other
Stales art. 36 [hercinafter 1CSITY Convention]; TCSID Rules of Procedurc for Arbitration
Proceedings | [hereinatter 1CSID Rules].

2 United Mations Commission on International Trade Law (UNCITRAL) Arbitration Rules art. 3
fhereinatter UNCITRAL. Rules].
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claimant’s memorial® and in the UNCITRAL system, for the statement of claim.®
Instead, the rcquest or notice provides certain basic information about the claims, the
parties. and the basis for arbitral jurisdiction.® Because it is the first document concern-
ing the case (hat the arbitral tribunal will see, however, many claimants devote Lime
and energy to making this document as persuasive as possible.

UNCITRAL arbitzations begin as soon as the Notice of Arbitration is reccived by
the respondent.® TCSID arbitrations, by contrast, commence only when the Secretary-
General of ICSID registers the request.’ .

There are a number of substantive and lormal requitements for requests for
arbitration under the ICSTD Rules.® Some investment treaties impose additional formal
preconditions to arbitration.?

Historically, it has laken ICSID between two and six months to register requests for
arbitration. 'The Secrctariat has recenily introduced interna! reforms to reduce that
petiod to between three weeks and two months, with some exceptional cases requiring
longer.

Selection of Arbitration Rules

Many investment treaties allow the investor a choice of which atbitration rules will
govem the arbitral procedure. The most common choice is between the ICSID Rules
and.the UNCIIRAL Rules,0 although a minority. of treaties alternatively provide a
choice of the ICC or SCC Rules." A detailed comparison ol these rules is beyond the
scope of this chapter, but the principal practical differences will now be summarized.

3 ICSID Rule 31(1), (3),

4 UNCITRAT, Rules art, 18,

See ICSID Rules of Procedure for the Institution of Canciliation and Arbitration Proceedings 2

[hereinafter ICSID Institution Rules]; UNCITRAL Rules art. 3(3).

UNCITRAL Rules art. 3(2).

ICSID Institution Rule 6(2).

See generalfy ICSID Institution Rule 2,

See, eg., NAFTA art. 1121( 1) (entitled “Conditions Precedent to Submission of a Claim to

Arbitration) {“A disputing investor may submit a claim under Article 1116 to arbitration only

if: (a) the investor consenls to arbitration in accordanue with the procedwres set out in this

Agreement; and (b) the investor and; where the claim is for loss or damagc to an interest in an

cnterprise of another Party that is a Juridical person that the investor owns or controls directly or

indirectly, the enterptise, waive their tight to initiatc or continug before any administrative tri-

bunal or court under the law of any Party, or other dispute settlement procedurcs, any procced-

ings with respect to the measure of the disputing Party that is alleged to be a broach referred (o

in Article 1116, except for proceedings for injunctive, declaratory or other extraordinary relicf,

not involving the payiment of damages, before an administrative tribunal or court tunder the law

of the disputing Party.”),

0 Eg, 2004 US Modcl BIT art. 24(3); Gormany and Atgentina Bilateral Investment Ireaty
art. 10(4); Mozambique and Uganda Bilateral lovestment Treaty art. 9(2),

L Eg, Oman and Austria Bilateral Investment Treatv art. 10; Norway and Russia Bilateral
Investment Trealy art. 8; Encegy Charter Treaty art. 26(4)(c).

w
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Cost. Arbitration under the ICSID Rules is significantly less expensive, in general,
than arbitration under the UNCITR AL Rules. ICSID has a set fee schedule that estab-
fishes hourly Tees for tribunal mesmbers al a rate that is one-half to one-third of market
rates for top arbitrators. 'z The UNCITRAL Rules allow the arbitrators to set their own
fees, and they nnderstandably tend fo do so based on matket rates."

1n addition, the 1CSID Secretariat provides a ran ge of services at nominal cost.
These include hearing rooms at World Bank buildings with facilities for simultaneons
interpretation, case scheduling and docket maintenance, and sybstantial case ranage-
rmont and general sccretarial services."

UNCTTRAL arbitrations, by contrast, are ad hoe in the sense that there is no institu-
tion that administers the arbitration.'s All of the services just mentioned must be orga-
nized and paid for by the partics and the arbitrators in UNCET RAL arbitrations, and
these costs add to the expense of the procer:zdin,gs."S

}un'sdictiona! requirements. The 1CSTD Convention provides jurisdiction only over
the class of disputes delimited in Article 25 of that Convention.'” For an arbitration
to proceed, it nmust satisfy not only the jurisdictional requirements of the investment
troaty but also the additional requirements of the 1CSTD Convention.'® By contrast, the
UNCITRAL Rules impase no additional requirements for jurisdiction, with the result
that a tribunal will have jurisdiction over any claim meeting the requirements of
the investment treaty A claimant anticipating a substantial jurisdictional objection
may prefer the UNCITRAL Rules to those of ICSID- for merely by selecting the
UNCITRAL Rules, the claimant eliminates all jurisdictional chjections based on the
requiremnents of Article 25 of the TCSIT Convention.

1z ICSID Administrative and Vinancial Regulations teg. 14; 1CS11 Schedule ol Fees, wvailable at
http:/ficsid.worldbank.org (follow “Cases” then “Schedule of Fees” in lefi-hand navigation
pang).

135 See UNCITRAL Rules art. 39, commentary.

14 See 1ICSID “Disputte Settlement Facilities,” http://icsid.worldbank.org (follow “About 1CSID,"
then “Dispule Settlement: Facilities” in left-hand navigation pane).

15 UNCITRAL Rules preface (stating in part that the mles are “for ad hoe arbitration . accept-
able in councries with different legal, social and economic systems”). A number of iristitutions
routincly administer UNCITRAL arbitrations for a fee, including 1CSID, the Permancni Court
of Arbitration, and others.

6 See UNCITRAI Rulos arts. 38, 39.

11 1CSID Convention art. 25(1) (“The jurisdiction of the Centro shall extend to any legal dispule
arising directly out of an investiment, betwecn a Contracting State (or any constituent subdivi-
sion or agency of a Contracting State designated to the Centre by that State) and & nationa) of
anoflier Contracting State, which the parties to the dispute consent in writing to submit to the
Centrs.”}.

% See ibid.; Repon of the Exceutive Directors on the Convention on the Settlement of Investment
Disputes between States and Nalionals of Other States (March 18, 1965) 2233 (describing
the TCSID jurisdictional requiremcits of consent, nature of the dispute, parties to the disputc,
natification by contracting states, arbitration as cxclusive rernedy, and claims by the investor’s
state).
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Entorcement and review mechanisms. The ICSID Convention has a unique system
lor review and enforcement of arbitral awards. Under the Convention, a special arbitral
tribunal called an “ad %oc committee” decides on applications for annulment of an
award.” An ICSID award is not subject to any review in national courts 29 Instead, the
national courts of Contractmg States are obligated to enforce ICSID awards as if they
were 4 judgment of a court of first instance.*! By contrast, UNCTTRAT. awards are
subject to annulment or set-aside proccedings in the national court of the place of arbi-
tration and to limited review in proceedings to enforce the award clsewheare, 22

Transparcncy. The 1CSID Rules provide for a public docket describing the cascs
registered and significant cage developments.® They also pravide for publication of at
least excerpts of the reasoning of ICSID awards and set a presumplion that amicus
curiae submissions will he accepted and that hearings will be open to the public,* By
contrast, the UNCITRAL Rules provide & presumption thai hearings wiil be private
and do not address other qQuestions of transparency.?

Sclection of the Arbitralors

“Tant vaut [ ‘arbitre, tant vaud | ‘arbitrage,” the French interational arbitration com-
mumity apily observes: “un arbitration is worth no more than the arbitrator.” Selection
of arbitrators is one of the most important decisions in the case,

In investmeny treaty arbitration, the claimunt names the first arbitrator, the respon-
dent names the second arbitrator, and then either the two parties of the two arbitrators
agree an the third and presiding arbitrator.2 If the tribunal is not constituted within a
stated period of time, then the ICSID Secretariat or another desi gnated authority may
appoint the remaining arbitrator or arbiirators.??

There are a number of different appraaches to selection of arbitialors in investinent

respected arbitrators. Others take a more nuanced approach, attempting o match the
arbitrator appointed (o the specific needs of the case. For cxample, if a party consid-
ered that the case depended upon an undetstanding of the commercial realities of the

-—_

19 ICSID Convention art, 52(3).

20 Ibid, art. 53(1),

3 Jbid, art. 54(1),

22 United Nations Convention ou the Recognition und Enforcement of Forcign Atbitral Awards,
“The New York Convention,” arts, I, ¥, V1 (New York, June 10, 1958).

23 ICSTD Administrative and Financial Regulations reg, 22.

24 ICSID Rules 32(2), 37(2), 48¢4).

25 See UNCITRAL Rules art, 25(4). UNCITRAL is at this writing considering whether to adopt
provisions for greater {ransparency in investment treaty arbitrations under 2 revised set of
UNCITRAL rules. See UNCITRAL, Report of the Working Group on Arbitration and
Conciliation on the work of its forty-eighth session {New York, Feb. 4-8, 2008) paras. 5469,

% See TCSID Convention art, 37(2), {CSID Rules 3 & 4; UNCITRAL Rules art. 7,

27 ICSID Convenition, art. 38, See alse UNCITRAI Rules, arls, 6(2), 23,
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investment, an arbitrator with a commercial background might be desirable. If instead
(e party considered the case to depend upon intimate familiarity with how govern-
ment works, an arbitrator with significant government cxperience might be helplul.
Tor practitioners taking this approach, an arbitrator appropriate for one case might not
be desirable for another case.

The First Session with the Tribunal

The first session with the arbitral tribunal usually takes place six o twelve woeks
alter the tribunal has been constitured, i.e., after the date when all of the arbitrators
confirm their appointment 2 It is at this session that the procedure for the arbitration is
organized.?® The counsel for the lwo parties generally attempt to agree on as many
aspects of the procedure as possible before the first sesgion, reserving the discussion at
that session only for disputed items. Ttis possible later to change the procedure decided
at the first session, but it is not easy.

Tt is widely said, und it is truc, that arbitration is a flexible process. The advantage
of this flexibility is that it is possible to design a procedure thal is petfect for the pe-
cific needs of the case at hand. The difficulty is that if a party does not have a clear idea
of whatthose needs are, the party can wind up agreeing 0 a procedure at the first ses-
sion that does not at all suit its needs for proving its case.? A party that has performed
a comprehensive and thoughtful case asscssmenl, and is assisted by expericnced
counsel, will not {ind itself in such a position.

The principal procedural issues that arise at the first session arc 1) language of
the procecdings; 2) place of arbitration; 3) confidentiality of information relating
to the arbitration; 4) scheduling of written submissions; 5) collection of documentary
evidence; and 6) how v organizo testimonial evidence, both before and at the

R See ICSID Rule 13(1) (“The Tribunal shall hold its first scasion with 60 days after its conslitu-
tion ot such other period as the parties may agree.”).

29 1CSID Rule 20.

30 Examplo: a respondent Statc plans to defeat an investment treaty claim hased on an allegation
{Lat the investmeni wag made illegally. The snvestor proposcs a simple procedurc, where each
sidc provides the other with the documents it intends to rely on, followed rapidly by'a memorial,
a counter-memorial and the main hearing. ‘The respondent agrecs.

In preparing i(s counter-memotial, however, tho respondent realizes that, under the applicable
law, it must show bad faith by the investor o support a finding of illsgality. Tho documents in
the respondent’s possession suggest that the investor was ill-informed, but they do not show bad
faith. The documents that might support such a finding would be in the investor’s files —but the
aprecd procedure does not provide the respondent with access to any dbcuments in (bose files
other than those that the investor will rely on at the hearing.

If the respondent proceeds under the agreed procedure, the result is fairly clear: the respon-
dent has little chance of proving its case. 1f the agreed procedurc thad contemplated rcquests
for documents along the lines of the IBA Rules on the Taking of Fvidence m [nternational
Comsercial Arbitration, (he situation might be different. But it will be difficult, it not impos-
sible, to add in a docwment request procedure given the tight timetable the respondent agroed to.
The procedure the respendcnt apreed to, in this cxample, does not serve its case.
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evidentiary hearing’! A detailed treatment of each of these issues is beyond the
scope of this chapter, and they are discussed in more detail in Chapter 5. Of these,
scheduling, document production, and the hearing—items 4, 5, and 6—are the issucs
that are disputed recurrently and will now be briefly discussed.

Multiple-phase cases. In invesiment treaty arbitration, the principal issue is often
whether the case will be heard in multiple phases. Tt is possihle for a casc to be briefed
in a single phasc, where all issues in the case—jurisdiction, admissibility of the claim,
liability, and damages—are determined at once. The advantage of this approach is that
it is often the most rapid and cost-effective way to resolve the dispute. However, this
observation will not hold true if the respondent can successfully assert a challenge
to the tribunal’s jurisdiction or if a decision on one issue in the case can simplify or
eliminate later proceedings.??

Jurisdictional issues in investment treaty cascs tend to be complex. Clever counsel
can often devise a potential objection to jurisdiction. Morsover, the ubsiraction of
consent to arbilration without any preexisting contract with the nvostor—aptly
called “arbitration without privity™*—is difficult for officials in ministries of justice
to accept. There is often a strong political imperative for respondents to treat claims as
frivolous. The combination of these factors explains the fact that objections to jurisdic-
livn are commonplace in investor-state cases.

The objections are rarely successful. A recent, broad-based survey finds the objec-
tions to be successul i less than one out of every five cases in which they are
advarived. The prevalence and lack of success of jurisdictional objections, combined.
with the current prevailing practice to hold a separate phase on jurisdiction, meuns that
investment arbitrations are often multiple-phase proceedings.

Multiple-phase proceedings are more coslly and take longer to resolve than single-
phase proceedings. A study of investment treaty cases resolved in 2007 concluded that
most cases wete resolved in three to four years or less. However, one-third of the cases
took four years or more to resolve.’s Each of thesc longer cases, I would venture, was
a casc heard in multiple phases.

Time and cost aside, there can be attractive intellectual and strategic reasons to
opt for separate liability and damages phascs. Damages often involve issues distinct
from the merits, with relatively little overlap in witnesses, evidence, or argument,

31 SeeICSID Rules 20(1); UNCITRAL Notes on Organizing Arbitral Praceedings paras. 2-3, 6-7,
9-10, 13.

32 See, e.g., UNCITRAL Notes on Otganizing Arbitral Praceedings para. 76.

33 Jan Paulsson, Arbitration without Privity, 12 1CS1D Review—F.LL.J. 232 (1995).

34 Richard E. Walck, Current Statistics on Investment Treaty Arbitration, at 7 (May 2, 2007)
(finding, in survey of over 200 investment treaty awards, that jurisdictional objections werc
successful in only 16 percent of the cases where they were advanced).

35 Linda A. Ahce & Richard E. Walck, Investment Arbitration Update as of December 31, 2007,
at 6 {of 29 cases resplved in 2007, 5 were resolved in nnder | year;1 was resolved in 1-2 years;
4 were resotved in 2-3 years; 8 were resolved in 3—4 years; 5 were tesolved in 4-5 years; and
6 were tesolved in more than 5 years) (http://www gfa-llc.com/images/Investment _Arbitration_
Update_12-31-07 pdf) (last visited on 10 September 2009).
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Often expert evidence is required to prove damages. Expert evidence is expensive,
And many arbitrators and counsel do not find damages to be particularly interesting,
Some will readily agree 1o a separate damages phase in the hope and expectation that
the parties will negotiate a settlement if the tribunal rules that the respondent is liable.

Disclosure of evidence. The other scheduling issue that froquently receives heated
debate at the first session is disclosure of evidence. When a party believes that evi-
dence important 1o its case may be found in the files of the other party, it will some-
times press for a petiod of disclosure of evidence before the first written submission is
made.* The advantage of this approach is that it allows the written submissions to be
made on 4 fully formed factual record. The disadvantage of this approach is that dis-
closure of evidence in investment treaty cases is often 4 messy affair that gives rise to
frequent procedural disputes and delays.

In my experience, governments—even ones in developed countries—are not par-
ticularly good at record keeping. Clerical staff are not as well paid or trained as in
private enterprise. Therc are often fow internal incentives for them to take time away
from overwhelming existing duties to access what records there are.

Investors often have little appreciation for how bad the conditions for record keep-
ing and reirieval are in many government agencies, The investor’s typicul reaction to
a palfry production in response 1o a disclosure requoest is suspicion and a demand for
relief frorthe tribunal. Intervention by the tribunal requires time. More time still is
required for the respondent to respond to Lhe tribunal’s order, Delay, cost, and frustra-
tionare the typical results of disclosure requests ininvestmentarbitrations. Occasionaily,
however, disclosure results in critical evidence that would not otherwise be available,

Tn many cases, there is no disclosure as such hut merely the subimission by each
party of evidence supporting its case. In others, there is disclosure but only in between
the regularly scheduled writien submissions of the parties.

After the first session, the tribunal enters a procedural order (sometimes in the form
of minutes of the session) that sets the procedure for the rest of the case or at loast the
next phase of the case. The next act, save those cases where there ig an initial period of
disclosure, is the written submissions.

THE WRITTEN SUBMISSIONS

The written submissions in investment treaty arbitrations generally take the form
of four substantial pleadings: the memorial, the counter-memorial, the reply, and
the rejoinder.’” The arbitral rules require only the first iwo of these pleadings to be
submitled.’”® The majotity of investment ireaty cases, however, deploy all four of the
pleadings,

36 See UNCITRAL Notés on Organizing Arbitral Proccedings para. 13,

¥ ICSID Rule 31(1), '

38 Jbid (“. . and, if the parties so agree or the Tribunal deems it necessary,” the reply and (he
rejoinder will also be roquired).
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S 7T v e sssiuuialauu GOUNICT-MEMONal to present the entirety of
the arguments and the evidence offercd by each party in support of its case in chief,
The pleadings are often lengthy, ranging on average from 75 to 150 pages in length or
more. They are typically accompanied by anncxes containing multiple witness state-
ments and documentary evidence, as well as copies of the legal authorities on which
the pleading relies.

The reply and the rejoinder are responsive pleadings, limited in content to respond-
ing to the points and evidence offored in the immediately preceding pleading. They are
accompanied by responsive witness statements, documentary evidence, and legal
authotitics.

Because of the substantial effort required to prepare these pleadings, it is commeon
for several months to be allocated to each party for preparation of the memorial and
counter-memorial and a number of weeks for the reply and rgjoinder.

THE HEARING

The hearing is the occasion for the parties to engage the tribunal with respect to the
essential issues in (he casc and for witnesses to be cross-examined in a manuer that
tests the accuracy of their testimony.” Hearings are typically multiple-day affairs.
They range from one or two days (typically for jurisdictional hearings in cascs where
there arc no complicated legal or faciual issucs) to two or, in rare cases, three weeks
for highly complex oncs. The average hearing is probably three to five days in length.

It is difficult to generalize concerning hearings in investment lreaty cases. The
hearing on the merits in some cases consists entircly of arguments by counsel for the
parties based on evidence introduced into the record during the written submissions. In
some cases, however, argument by counsg! constitutes anly a small part of the hearing,
with the great majority consisting of ¢ross-examination of witnesses, Many hearings
fall botween these two extremes.

The one constant is that witness statements are generally considered to be the direct
testimony of the witness, meaning that the witness need not tepeat orally his ot her
wriiten testimony for it to be Tully considered by the tribunal 4 Examination of
witnesses at the hearing tends to be concentrated on cross-examination, although
increasingly tribunals permit counsel for (he witness to conduct a brief direct examina-
tion at the hearing to remind the tribunal of the main points of the witness’s testimony
and put the witness more at case in the unfamiliar and stressful environment of an
international arbitration hearing,

¥ SeelCSID Rule 32 (stating that “[t]he oral procedimre shall consist of the hearing by the Tribunal
of the parties, their agents, counsel and advocates, and of witnesses and experts”); UNCITRAL
Rules art. 15(2) (stating that “[i]f either party so requests at any stage of the proceedings, the
arbitral tribunal shall hold hearings for the presentation of evidence by witnesscs, mcluding
expert witnesses, or for oral argument”).

#0 ICSID Rule 36; UNCITRAL Rules art, 25(4), (5).
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The tribunal members listen catefully to the arguments and evidence presented at the
hearing. They do, however, interrupt counse! to ask questions about the arguments
presented and pose uestions directly to the witncsses brought befare them,™ These
interventions tend to ocour fess frequently than in typical common-law procecdings and
more frequently than in typical civil-law oncs. Much, however, depends on the specific
character of the arbitrators and, to some extent, counsel in the casc in question.

The beating is u critical part of the case. As a practical matter, this is when the arbi-
irators will focus the most on the case and hegin their delibcrations on its outcome.
Many arbitrators read the pleadings shortly before the hearing. It is the parties’ best
opportunity to explain the case that they have made in the pleadings.

Post-hearing Activity

After the hearing, the arbitrators relire to deliberate and prepare the decision or award.
The deliberations are secret. In many cases, the parties have nothing to do but wait
during the period between the hearing and the decision or award.

Often, however, the tribunal requests additional submissions from the parties in the
period between the hearing and the decision. In some cases, this results from an issue
raised at the hearing that the parties had not previously addressed in detail. In othets,
the tribunal’s deliberations will identify a discrete point on which clarification is useful
for purposes of its decision, and the arbitralors will request production of evidence or
a small submission on that question. In still othes, tribunal members, belicving it to
be useful as a general proposition to have the parties” reflected views on the issues
presented at the hearing, will request post-hearing submissions as a matlet of course.
Depending on their length, post-hearing submissions can substantially add to the cost
of the proceedings for the parties.

The arbitration rules generally provide the wibunal the authority after the hearing to
close the proceedings to Turther submissions.? After a closure order, the pariies can
milke further submissions only with a showing of good cause to do so.

Depending on the complexity of the issues presented and whether there is need
far a transtation, it can take between three months and a year for a tribunal to issue a
decision on jurisdiction. Subject to the same considerations, a decision or award on
liability or damages can take between 1% and cightecn months for a {ribunal to pre-
pare. The mean is likely around six months for preparation of a decision on urisdiction
and a year for an award on the merits.

The Decision or Award and Its Aftermath

Decisions and awards ip investment freaty cases are substantial documenis. They typi-
cally describe the parties, the procedure, the facts, and the arguments advanced by the

41 See ICSID Rute 32(3).
42 ICSID Rule 38; UNCITRAL Rules art. 29,
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parties. They also, of course, set ouf the tribunal’s analysis of the issues presented, the
decision, and its operative part.*' Decisions and awards range i length from 50 to over
150 pages. i

Statistical siudies on investment treaty arbitration do not indicate a bias in either
direction in the numbers of wins and losses by States and investors. However, it has been
found that, in those cases that investors win, the damages awarded are on average only
ahout one-third of the amounts claimed by them.* Reimbursement to the winning party
of the legal costs of the atbitration is awarded in only about one-sixth of the cases 45

Awards arc final, binding, and not subject to appeal® Awards of monetary relief”
may be enforced against available assets through national court systems.

After the award is rendered, different strategic qucstions naturally present them-
selves to the parties depending on whethcr the award favors or disfavors them. For the
losing party, the main question is whether the award is mfirm in a manner subject to
correction or anmulment. For parties winning affirmative telief, the question is how to
enlorce the award.*? Both of thess suhjects arc covered in great depth in latcr chapters
of this book,**

Tor purpuses of this overview, it is worth noting that the losing party has essentially
two, very restricted options: it can ask the same tribunal to correct the decision on
limitcd grounds, or it can ask a national court or, in the ICSTD Convention systerm,
another drbitration tribunal to annul the decision on limited grounds ** 'The applicable
standards are demanding in eiiher case, and requests for correction or annulment are
rarely successful

On the subject of enforcement of invesiment treaty arbitration awards, there is as yet
relatively little experience. One respected author concludes that this is so becanse
States have generally observed their obli gation to pay the awards against them. '

43 See generally ICSID Rule 47; UNCITRAL Rules, art, 32,

4 Richard F. Walck, supra n. 34, gt 6.

45 Ibid, at 15,

46 TCSID Convention art, 53; UNCITRAL Rules art. 32.

47 InUNCITRAL arbitrations, it is common pructice for tribunals to issue their ducisions on juris-.
diction and liability as interim awards that finally dispose of those issues without putting an end
ta the proceedings. In the ICSID system, however, there is no provision for interim awards;
the only document entitled “award” is the one that puts an end to the proceeding. Becausc of
this feature, in the ICSI) system decisions on jurisdiction and liability in favor of the investor
are decisions, not awaids, and the post-award relief deseribed below is not formally available, at
Icast until the final award is rendered,

48 See Chapters 23 and 25 of the present hook.

49 See ICSTD Conventian art. 52(1); New York Convention, art. V.

50 But of. Gaétan Verhoosel, Annulment and Enforcement Review of Treaty Awards: To ICSID or
Notto ICSID, in 50 Yrars oF THE NBW YoRK CONVENTION, INTERNATIONAL COUNCI, OR COMMERIAL
ARRFIRATION CoNGRESS SERiCs No. 14, at 285 » 28788 (Albert Jan van de Berg cd., 2009) (finding
that only 6 porcent of all non-ICSID in vostment treaty awards were annulled by national courts
even in part, but 40 percent of all ICSID arbitration awards were at least partial ly anmulled by od
hoc Commiltecs established under the ICSTD system; Dr. Verhoosel questions, however,
whether these resuits are statistically significant given the relatively small sample size),

Sl See Antonio R. Parra, The Knforcement of ICSID Arbitral Awards, in ENFORCEMINT UF ARDITRAI,
AWARDS AGAINST SovEREGNS 13637 (R. Doak Bishop ed., Juris Publishing 2009).
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CONCLUSION

The procedure in investrent treaty arbitrations resembles that of international com-
mercial arbitration in many respects. But the presence of a State as party, the applica-
bility of public international law as the rule of decision, and the inevitable incorporation
of some clements of inter-State dispute resolution mechanisms have combined to
create a procedure that in a number of respeets is distinct, Navigating these procedures
requircs care and experience. Dut the first step to doing so is understanding what lies
aheud. Thope that this chupter has made a small contribution to that end.
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