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NOTICE
This manual is a continuing project of the Atlanta International Arbitration Soci-
ety (AtlAS), a Georgia non-profit corporation.  

AtlAS does not administer arbitration proceedings.  AtlAS does not sponsor or 
advocate for any particular clause or set of arbitration rules or the use of any 
arbitral institution.  The purpose of this project is to provide a composition of 
useful information for the active practioner in international arbitration (and to 
share information on the appeal of the Southeastern United States as a venue for 
international arbitrations).

In the preparation of this manual, AtlAS has tried to reproduce model claus-
es and rules and other materials accurately.  Drafters and users of this manual 
should confirm that language they are using has been incorporated correctly. 

The information contained in this manual may not be current, especially since 
the model arbitration clauses of various arbitration institutions are subject to 
change.  This manual may not reflect recent changes in clauses and rules as of the 
date of publication and will not reflect changes subsequent to the date of publica-
tion.  

In using and adapting the materials reproduced in this manual, parties should be 
aware that neither AtlAS nor any affiliated organization is engaging in the prac-
tice of law.  No legal advice is being given. Qualified legal advice should be 
obtained before using information contained in this manual.  The legal effect, 
appropriateness and advisability of using the clauses and rules in this manual 
should be evaluated according to the specific context of a given transaction and/
or dispute, the needs of the parties and whatever laws may be applicable.  AtlAS 
makes no representation or warranty regarding the enforceability of the clauses 
or the suitability of the rules contained in this manual in any jurisdiction. 
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PREFACE
This book is an annual project of the Atlanta International Arbitration Society (more often called 

“AtlAS”).  It is intended as a consolidated resource and drafting guide for lawyers in practices related to inter-
national commercial arbitration.  

Section 1, Chapters 1–8, is made up of information about Atlanta and Georgia.  Chapter 1 is a brief 
introduction to Atlanta and its growing importance as an international business hub.  Chapter 2 is a detailed 
memorandum prepared by Glenn Hendrix of Arnall Golden Gregory pertaining to Atlanta’s legal infra-
structure and the significant advantages it offers as a location or seat for international arbitration.  Chapter 
3, entitled “Strategies for Establishing an Arbitral Seat: A Roadmap Based on the AtlAS Experience,” covers 
the salient initiatives pursued by AtlAS and other stakeholders in the course of their efforts to make Atlanta a 
frequently used location for international commercial dispute resolution and was prepared by Shelby Grubbs 
of Miller & Martin.  Chapter 4 is a briefing regarding the Georgia State Arbitration Center (“GSAC”), formerly 
known as the Atlanta Center for International Arbitration and Mediation.  GSAC operates a state-of-the-art 
hearing facility in the Georgia State University College of Law in downtown Atlanta. Chapters 5–8 contain 
items specific to Georgia.  The American Bar Association (“ABA”) has recognized Georgia as a model jurisdic-
tion for its “open door” approach to the practice of foreign lawyers and Chapter 5 includes an ABA Memoran-
dum: “International Trade in Legal Services and Professional Regulation:  A Framework for State Bars Based 
on the Georgia Experience,” together with commentary by Ben Greer, a retired partner at Alston & Bird, and 
for many years, the chair of its international practice.  Chapter 6 contains the Fulton County (Atlanta) Business 
Court Rule, which provides for expedited treatment of applications pertaining to international arbitration.  
Chapter 7 is Georgia Rule of Professional Responsibility 5.5 dealing with, among other things, multijurisdic-
tional law practice and Rule 8.5 dealing with choice of law in disciplinary matters concerning Georgia lawyers 
practicing outside of Georgia.  Lastly, Chapter 8 is the Georgia International Arbitration Code, updated in 
2012 to align with the UNCITRAL model law.  
 

Chapters 9-18, comprising Section 2, contain items which are frequently consulted by international 
lawyers in the United States and throughout the world.  Chapter 9 is the 1958 New York Convention (now 
approved in 162 jurisdictions worldwide).  Chapter 10 is the 2019 Singapore Convention on Mediation (offi-
cially, the “United Nations Convention on International Settlement Agreements Resulting from Mediation”).  
Chapters 11-13 contain the Federal Arbitration Act, the UNCITRAL Model Law and the UNCITRAL Model 
Arbitration Rules.  Next there are three International Bar Association (“IBA”) compilations:  the IBA Rules on 
the Taking of Evidence (Chapter 13), the IBA Guidelines on Party Representation (Chapter 15) and the IBA 
Guidelines on Conflict of Interest (Chapter 16).  Chapter 17, the new “Prague Rules”—the Inquisitorial Rules 
on the Taking of Evidence in International Arbitration.  Chapter 18 is new and contains the 2020 ICCA-NYC 
Bar-CPR Protocol on Cybersecurity in International Arbitration.

Section 3, Chapters 19–21, contain drafting guides republished with the permission of the IBA (Chap-
ter 18), the International Centre for Dispute Resolution (“ICDR”) (Chapter 19) and JAMS (Chapter 20).   

Section 4 contains but one chapter, Chapter 22.  It is a comparison table which compares certain 
aspects of the rules published by leading institutions.  Among the items abstracted by this chart are the man-
ner in which arbitrators are selected, how jurisdictional challenges are handled, and the role of the institutions 
handling applications for interim measures, fees, etc.  The chart is followed by model clauses and rules from 
many of the world’s leading tribunals.  The chart has a top to bottom outside border to facilitate ease of its use 
in the Desk Book and is also available as a detached form for the convenience of users. 

Section 5 is the core of the book. Its chapters, 23–40, include model clauses and rules adopted by 18 of 
the world’s principal arbitral institutions.  In some cases, these institutions also provided narrative introduc-
tions.  We are grateful to the following institutions for kindly permitting the republication of their materials:

iv
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Chapter 23 – Arbitration Institute of Stockholm
Chapter 24 – Asia International Arbitration Centre (formerly Kuala Lumpur IAC) 
Chapter 25 – Australian Centre of International Commercial Arbitration
Chapter 26 – Center for Arbitration and Mediation of the Brazil-Canada Chamber of Commerce
Chapter 27 – British Virgin Islands International Arbitration Centre
Chapter 28 – The China International Economic and Trade Arbitration Commission (CIETAC)
Chapter 29 – CPR Institute for Conflict Prevention and Resolution
Chapter 30 – Deutsche Institution Fur Schiedsgericthtbarkeit (DIS)
Chapter 31 – Henning Mediation and Arbitration Services
Chapter 32 – Hong Kong International Arbitration Centre
Chapter 33 – International Centre for Dispute Resolution (ICDR)
Chapter 34 – International Chamber of Commerce (ICC)
Chapter 35 – JAMS
Chapter 36– London Court of International Arbitration (LCIA)
Chapter 37 – Singapore International Arbitration Centre
Chapter 38 – Swiss Chamber’s Arbitration Institution
Chapter 39 – Vienna International Arbitral Centre
Chapter 40 – World Intellectual Property Organization Arbitration and Mediation Centre (WIPO)

 
Section 8, Chapter 41, completes the book with a description of the AtlAS Lecture, an annual event 

now in its fourth year, and a description of the annual AtlAS Conference now in its eighth year. 

This book is the product of the cumulative and coordinated work of a large number of people.  The 
AtlAS editorial committee for the 2020 edition of the book included Ashwadha Manoharan, a lawyer qualified 
in India and currently a JD candidate at Emory University, and Heather Kuhn, an inhouse lawyer at Cox Com-
munications, Inc. in Atlanta along with Kirk Watkins and Shelby Grubbs.  All editorial decisions on what to 
include, the order of inclusion, and style were collectively made by the editorial board.  Ashwadha and Heather 
organized proofreading and attend to the multitude of tasks necessary to get the book ready for publication. 
Kirk Watkins, a former AtlAS president, continued to be in charge of formatting the book, a massive job every 
year. 

Particular thanks go to Elizabeth Silbert of King & Spalding for preparing the original chart which is 
at Chapter 21, and perhaps the most popular part of the book.  Special thanks go to Glenn Hendrix for prepar-
ing and updating Chapter 2 regarding the advantages of Atlanta as a hearing venue and arbitral seat.  Lastly, 
we continue to reap rewards from the early contributions of the Honorable Stanley Birch (Judge, United States 
Court of Appeals for the Eleventh Circuit – Retired).  It was Judge Birch who came up with the idea for the 
desk book in the first place and who hosted the early 2015 lunch at which that idea took shape.  John Sherrill 
of Seyfarth Shaw partnered with Judge Birch in the original endeavor and provided critical input and advice in 
those early days. 

Shelby R. Grubbs
Atlanta, Georgia
May 1, 2020 
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DEDICATION OF FOURTH EDITION
Bernard (“Ben”) Greer, Jr.

 During his 30-plus year career, Ben Greer led a practice that wrapped itself around the globe. When he 
retired in 2005, he would have been justified in reflecting on what he had accomplished and the many acco-
lades and awards he had received. Instead of dwelling on what he had done, Ben quickly turned his attention 
to what he would do next. To our great benefit, Ben focused his time and energy on the Atlanta International 
Arbitration Society. As our founding President, Glenn Hendrix,  was developing a plan to transition leadership 
to others in the arbitration community, the question arose as to who had the stature in the international and 
local legal communities and ability to led AtlAS into the future. The unanimous view was that Ben’s leadership 
was needed and he willingly accepted our call. During Ben’s time at the helm, AtlAS continued its trajectory of 
growth. Drawing on his vast experience as an accomplished international lawyer and Secretary General of the 
International Bar Association, Ben connected AtlAS in new and wonderful ways. As noted by Glenn Hendrix, 
“Ben came at a time when we needed much to continue our momentum and he delivered and energized the 
AtlAS community in every conceivable way.”  Under Ben’s leadership, AtlAS’s educational programs grew in 
both scope and attendance, AtlAS announced its first AtlAS Fellowship, and it launched the annual AtlAS Lec-
ture.

 In addition to founding and leading Alston & Bird’s International Practice Group, Ben also served as 
Chair of Lex Mundi – the world’s largest alliance of independent law firms – from 2003 – 2004, and he contin-
ues as Chair Emeritus. He is an Honorary Life Member of the International Bar Association and served as its 
Secretary General from 2000 to 2002. 

 Ben founded and continues to chair the Georgia State Bar’s International Trade in Legal Services 
Committee. Under Ben’s leadership, the Georgia Bar adopted the most progressive regulatory regime for for-
eign lawyer practice in the United States. In a report issued in 2012 (and re-issued in 2014), the American Bar 
Association recognized Ben’s contributions and observed that “Georgia has assumed a leadership position in 
adopting rules that specifically address and regulate some of the various means by which lawyers from for-
eign countries may seek to perform services in that state.” Similarly, in 2015, the Conference of Chief Justices 
(representing the highest judicial officers of all 50 states) issued a resolution encouraging all states to consider 
Georgia “as a worthy guide for their own state endeavors to meet the challenges of ever-changing legal markets 
and increasing cross-border law practices.” Ben’s work made it possible for non-U.S. advocates and arbitrators 
to participate in international arbitrations seated in Georgia and is one of the cornerstones of the initiative to 
promote Atlanta as an arbitral venue.

 Ben is a past chair of the Japan America Society of Georgia and currently chairs its Advisory Com-
mittee. He is also principal of International Legal Strategies, LLC, and he lectures and writes frequently on 
international business law topics and the impact of globalization on the structure and regulation of the legal 
profession. Ben has been honored by Who’s Who in America, Who’s Who in American Law, Who’s Who in the 
World, and Super Lawyers magazine. Ben has long been active in community affairs in Atlanta and is a Life-
time Trustee of the Atlanta Botanical Garden. 

 While Ben’s tenure as AtlAS’s President has passed, he continues to be actively involved in supporting  
AtlAS and the Atlanta community. His efforts to support Atlanta as an international arbitration center, as well 
as his warm friendship and continued leadership inures to the benefit of us all. We continue to be better for 
our association with him and for that reason, we dedicate this volume to Bernard (“Ben”) Greer, Jr. as a small 
token of gratitude. 

Prepared by Randall Allen, Alston & Bird for the Editorial Board - June 2, 2020
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CHAPTER 1

Atlanta: A Global Gateway*
METRO ATLANTA: An Executive Profile

Metro Atlanta is here, now and next.  A region of 
visionaries who do what others never imagined.  
Inventing. Connecting. Inspiring. Thriving. We 
nurture and welcome the brightest talent – global 
leaders who disrupt the status quo and crusade to 
change the world.  We are dreamers who galva-
nized the Civil Rights Movement, creatives who 
are redefining digital entertainment and inno-
vators who are paving an inclusive way to urban 
development.  We are lively main streets, lakes 
nestled in lush greenspaces and bustling nightlife 
in the city – the options are endless.  In metro 
Atlanta, we share one ambition: To never stop 
rising.

Demographics

The Atlanta Metropolitan Statistical Area (MSA) 
is the business capital of the south-eastern U.S. 
and a global business hub. Metro Atlanta is one 
of the fastest growing metros in the U.S. and has 
the 10th largest metro economy in the U.S. as 
measured by Gross Metro Product (GMP). The 
area is home to 5.9 million people and more than 

150,000 business establishments.

The Southeast’s population is 83.7 million, and 
its economy is the largest of all U.S. regions. 
Gross Domestic Product (GDP) in the Southeast 
measured $4.1 trillion in 2017.

Government

• Atlanta is the capital city of Georgia. The
Capitol Dome brightens Atlanta’s skyline and is

* Reprinted with the kind permission of the Metor Atlanta Chamber. Copy-
right 2019.  All rights reserved.
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layered in 43 ounces of pure gold that was mined 
in Dahlonega, Georgia, the site of America’s first 
“Gold Rush.”
• The City of Atlanta is governed by a may-
or and a 15-member city council that is managed 
by the council president.
• The 29 counties that make up metro 
Atlanta are individually governed by boards of 
commissioners, city councils and mayors.
• Atlanta’s symbol is the Phoenix, a legend-
ary bird of Egyptian mythology, which rose from 
its own ashes after the civil war with renewed 
strength and beauty. The seal of the city bears the 
Phoenix and the Latin term, “Resurgens,” which 
means “rising again.”

from six percent (Cherokee, Cobb and Gwinnett 
counties) to 8.9 percent (City of Atlanta in Fulton 
and DeKalb counties).
• Georgia’s individual income tax rate is a 
graduated tax based on an individual’s federal 
adjusted gross income. The tax rate ranges from 
one to 5.75 percent based on six income brackets.
•  Property tax rates (millage rates) are set 
locally by each county and city. Real and personal 
property are assessed at 40 percent of fair market 
value.

Quality of Life

Metro Atlanta provides exceptional quality of life 
while maintaining affordability.   Residents enjoy 
access to arts, culture, sports and nightlife. Metro 
Atlanta experiences all four seasons with cool 
winters, warm summers and adequate rainfall.

Taxes
•  Georgia’s corporate income tax rate is 
5.75 percent (single factor sales tax apportion-
ment). In the metro Atlanta region of 29 coun-
ties, the total (state and local) sales tax rate ranges 

Education Pre-K thru 12

More than one million students are served 
through metro Atlanta’s 37 public school systems 
that include 1,100 elementary, middle and high 
schools. Metro Atlanta is also home to approxi-
mately 350 private schools. 

• Metro Atlanta has several international 
schools that teach in languages other than En-
glish, including: German, Arabic, Portuguese, 
Mandarin and Japanese.
• English-as-a-Second Language courses 
are available in every public school district
• Several schools provide programming in 
International Baccalaureate (IB) and Advanced 
Placement (AP).
• Georgia offers free Pre-K classes for four-
year-old children throughout the state.
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Higher Education

With more than 290,000 students enrolled in the 
64 two- and four-year colleges and universities in 
the Atlanta and Athens area, businesses benefit 
from talent, discovery and innovation. Popular 
fields of study include business and economics, 
computer science, communications, mathematics 
& statistics, engineering and physics.

• More than 52,000 associate, bachelor, 
master and doctorate degrees are awarded in the 
Atlanta/Athens area annually.
• Over 25 percent of Georgia State Univer-
sity’s enrollment is first-generation college stu-
dents, and it is the #1 public university in the U.S. 
to confer bachelor’s degrees to African Ameri-
cans.
• The Georgia Institute of Technology 
leads the nation in the number of engineering 
bachelor’s degrees awarded (excluding computer 
science). The school awards more engineering 
bachelor’s degrees to African Americans and 
women than any other school in the country.
• The region’s strength in engineering con-
tinues to grow: since 2012, bachelor’s degrees in 
engineering awarded in metro Atlanta increased 
by nearly 70 percent.
• Metro Atlanta higher education institu-
tions expended more for research and develop-
ment in Computer & Information Sciences than 
all institutions in Boston, Seattle or New York.
• The largest public universities within met-
ro Atlanta are Georgia State University (GSU), 
Kennesaw State University (KSU) and the Geor-
gia Institute of Technology (Georgia Tech). Pri-
vate universities in metro Atlanta include Emory 
University and Mercer University, among others.
• Metro Atlanta is home to the Atlanta Uni-
versity Center (AUC) Consortium, the world’s 
oldest and largest association of Historically 
Black Colleges and Universities (HBCUs). The 
AUC is comprised of four member 
institutions: Clark Atlanta University, Morehouse 
College, Morehouse School of Medicine, and 
Spelman College.

• Metro Atlanta/Athens is home to the 
main campuses of seven technical colleges, which 
enroll more than 42,000 students a year. They are 
a vital workforce training and retooling resource 
for the local business communities.
• Atlanta Technical College is among the 
top community colleges in the nation.
• Georgia’s program for financial aid 
(scholarships and grants) is HOPE: Helping Out-
standing Pupils Educationally.

Business and Industry

•  Home to 26 of America’s largest corpo-
rations (FORTUNE 1000) and 197 of the nation’s 
fastest-growing private companies (Inc. 5000), 
metro Atlanta is a premier location for headquar-
ters. Metro Atlanta is also a leading headquarters 
location for food franchises, business services 
and nonprofits.
•  Metro Atlanta is a thriving ecosystem for 
entrepreneurs and new businesses. In 2017, At-
lanta was named a runner-up to the top 20 tech 
startup ecosystems globally and one of the top 10 
cities for corporate innovation. There is an abun-
dance of creative energy, talent and entrepre-
neurial spirit in metro Atlanta. Many companies 
choose metro Atlanta to locate their innovation 
centers.
•  A business-friendly environment and 
low cost of doing business are key elements for 
growth and opportunity in the metro Atlanta 
region. Site Selection named Georgia the #1 state 
for business climate for the last six years (2013 
–2018). Area Development ranked Georgia the 
#1 state for doing business for the last five years 
(2014 – 2018). KPMG indexed Atlanta with the 
lowest relative cost of doing business of the na-
tion’s ten largest metro areas in 2016. 
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Targeted Industries Profiles

Technology

•  World-class technology community – en-
compassing startups and FORTUNE 500 compa-
nies.
•  Headquarters of technology leaders 
including NCR, Global Payments, First Data and 
SecureWorks, among others.
•  Home to the Advanced Technology 
Development Center (ATDC) – one of 12 busi-
ness incubators changing the world, according to 
Forbes.
•  Strengths in FinTech, cyber security, IoT/
mobile, health IT, digital media and supply chain.

Bioscience & Health IT

•  More than 2,400 bioscience companies 
have establishments in Georgia, according to 
TEConomy/BIO.
•  Nation’s Health IT Capital.
•  Center for global health with the head-
quarters of the Centers for Disease Control and 
Prevention (CDC), American Cancer Society, Ar-
thritis Foundation, and the Task Force for Global 
Health.
•  Strengths in medical devices, vaccine 
R&D and clinical trials.

Supply Chain & Advanced Manufacturing

• Global logistics hub for the Southeast 
with extensive intermodal network of air, road, 
rail and port.
•  5th in the nation for metro area transpor-
tation and logistics employment.
•  6th largest U.S. industrial real estate  
market.
•  Strengths in supply chain management 
software, distribution services, food processing, 
aerospace and automotive.

Highways

Three major highways (I-75, I-85, I-20)  converge 
near the central business district. The perimeter 
highway (I-285) circles the city in a 62.7-mile 
loop. Georgia 400 is a six-lane highway provid-
ing yet another route to the city via north metro 
Atlanta. Atlanta’s major highways contain High 
Occupancy Vehicle (HOV) and High Occupan-
cy Toll (HOT) lanes which decrease drive times 
during peak hours. 

Rail

• Abundant rail service makes Atlanta the 
rail center of the Southeast.
•  There are more than 5,000 railroad miles 
in Georgia – the largest intermodal hub in the 
region.
•  Georgia is served by two class-one rail-
roads (CSX and Norfolk Southern) and over 20 
short-line companies.

Ocean

The Port of Savannah, located 250 miles from 
Atlanta, is the single largest and fastest growing 
container port in the United States.
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Mass Transit

Metropolitan Atlanta Rapid Transit Authority 
(MARTA), with bus and rail services that cover 
more than 1,000 miles. Cobb County Transit 
(CCT) & Gwinnett County Transit connect into 
MARTA at various points. 

Major Attractions:

• Atlanta Botanical Garden – Maintains 
plant collections for the purpose of display, edu-
cation, research, conservation  and  enjoyment.  
www.atlantabotanicalgarden.org.
• The Carter Center – Founded by for-
mer U.S. President Jimmy Carter and his wife 
Rosalynn, the Center is committed to advancing 
human rights and alleviating unnecessary human 
suffering. www.cartercenter.org.
• CNN Center – Journey into the heart of 
CNN Worldwide for an exciting glimpse of news 
and broadcasting in action. www.cnn.com/Stu-
dioTour.

• Stone Mountain Park – Located on 3,200 
acres of natural beauty, Stone Mountain Park 
features a wide variety of fun family activities and 
things to do. www.stonemountainpark.com.
• Martin Luther King Jr. Center and 
National Historic Site – The King Center is the 
official memorial dedicated to the advancement 
of the legacy of Dr. Martin Luther King, Jr., leader 
of America’s greatest nonviolent movement for 
justice, equality and peace. www.thekingcenter.
org.
• Fernbank Museum of Natural History 
– A variety of hands-on exhibits about natural 
history including Dinosaur Plaza, NatureQuest 
and a Walk Through Time in Georgia. www.fern-
bankmuseum.org.
• Woodruff Arts Center – Located in Mid-
town, the Center offers Atlantans a bold variety 
of performing and visual arts – both traditional 
and avant-garde. The Woodruff Arts Center 
includes the Alliance Theatre, High Museum of 
Art, Arts for Learning and the Atlanta Symphony 
Orchestra. www.woodruffcenter.org.

http://www.atlantabotanicalgarden.org
http://www.cartercenter.org
http://www.cnn.com/Stu-dioTour.%E2%80%A2
http://www.cnn.com/Stu-dioTour.%E2%80%A2
http://www.cnn.com/Stu-dioTour.%E2%80%A2
http://www.stonemountainpark.com
http://www.thekingcenter
http://www.fern-bankmuseum.org
http://www.fern-bankmuseum.org
http://www.fern-bankmuseum.org
http://www.woodruffcenter.org
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• The World of Coca-Cola – Visit The 
World of Coca-Cola Atlanta and trace the histo-
ry of the world’s most popular soft drink. www.
worldofcoca-cola.com.
• College Football Hall of Fame – An 
interactive and personalized experience featuring 
exhibits such as The Quad, The Playing Field, The 
Game Day Theater and AT&T Game Time. www.
cfbhall.com.
• Zoo Atlanta – A private nonprofit wildlife 
park and zoological trust. www.zooatlanta.org.
• Georgia Aquarium – The world’s largest 
aquarium with over eight million gallons of wa-
ter, right in the heart of downtown. www.geor-
giaaquarium.com.
• The Fox Theatre – The historic Fox The-
atre is one of Atlanta’s premiere venues for live 
entertainment.  www.foxtheatre.org.
• National Center for Civil and Human 
Rights – An engaging cultural attraction that 
connects the American Civil Rights Movement 
to today’s global human rights movements. www.
civilandhumanrights.org. 

Major Festivals

• Atlanta Dogwood Festival                          
• Atlanta Film Festival 365                             
• Atlanta Pride Festival and Parade              
• DragonCon                                                    
• Festival Peachtree Latino
• Georgia Renaissance Festival
• National Black Arts Festival
• Taste of Atlanta
• Music Midtown
• Fourth of July at Centennial Olympic Park
• Sweetwater 420 Fest
• Atlanta Jazz Festival
• Decatur Craft Beer Festival
• Virginia Highland Summerfest
• Inman Park Festival
• Little 5 Points Halloween Festival and  
 Parade
• Atlanta St. Patrick’s Day Parade

Atlanta continues to host major sporting 
events, such as:

• College Football Playoff National Cham-
pionship (2018), SEC Championship, 
Chick-fil-A Peach Bowl, Chick-fil-A Kickoff 
Game, Air Force Reserve Celebration Bowl.
• MLS All-Star Game – Professional Soccer 
(2018).
• Super Bowl LIII (2019) - Professional 
Football.
•  NCAA Men’s Final Four (2020) - College 
Basketball.
•  TOUR Championship and Mitsubishi 
Electric Classic - PGA Golf.
• BB&T Atlanta Open - Professional Tennis
• Monster Energy NASCAR Series and Petit 
Le Mans - Auto Racing.
• AJC Peachtree Road Race and Publix 
Georgia Marathon - Running.

Recreation

Metro Atlantans have many opportunities for 
outdoor recreation:
• More than 100 public, private and 
semi-private golf courses; over 300 golf days per 
year.
• Lake Lanier and Lake Allatoona – for 
fishing, swimming, and boating.
• Chattahoochee River Recreation Areas – 
for walking/hiking, rafting, fishing or picnicking.
• Recreation leagues and clubs for popular 
sports, such as tennis, softball, soccer, basketball, 
cycling and running. 

- The Atlanta Lawn Tennis Association 
(ALTA) is the largest tennis-based com-
munity association in the world with more 
than 80,000 members. 
- The Atlanta Track Club (ATC), the second 
largest running organization in the United 
States, serves 28,000 members who are run-
ners and walkers of all ages and paces.

http://www.worldofcoca-cola.com
http://www.worldofcoca-cola.com
http://www.cfbhall.com
http://www.cfbhall.com
http://www.zooatlanta.org
http://www.geor-giaaquarium.com
http://www.geor-giaaquarium.com
http://www.geor-giaaquarium.com
http://www.foxtheatre.org
http://www.civilandhumanrights.org
http://www.civilandhumanrights.org
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Healthcare

Metro Atlanta provides access to one of the most 
qualified, affordable and efficient healthcare 
systems in the country. Metro Atlanta’s healthcare 
community includes more than 60 hospital loca-
tions and more than 130,000 healthcare practi-
tioners and technicians.  
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Atlanta Timeline

1837 – As the site for the southern terminus of 
the state-owned Western & Atlantic Railroad, 
Atlanta began as a town called “Terminus.”

1847 – Atlanta was incorporated as a city.

1864 – Atlanta, a strategic transportation center 
during the Civil War, was reduced to ashes after 
General Sherman’s victory in the Battle of Atlan-
ta.

1886 – Atlanta pharmacist Dr. John S. Pemberton 
created the beverage which became “Coca-Cola.”

1914 – The Federal Reserve Bank established a 
branch in Atlanta.

1925 – Mayor Walter A. Sims signed a lease on 
an abandoned auto racetrack and committed 
the City to developing it into an airfield named 
Candler Field. Four years later it became Atlanta 
Municipal Airport. 

1936 – “Gone with the Wind” by Margret Mitch-
ell was published. The Pulitzer Prize-winning 
novel became the movie three years later.

1941 – Delta Air Lines relocated its headquarters 
from Monroe, La., to Atlanta.

1946 – The Communicable Disease Center 
(CDC) was established in Atlanta. Now known as 
the Centers for Disease Control and Prevention.

1950 – The Confederate Memorial carving was 
completed on Stone Mountain.

1964 – Dr. Martin Luther King Jr., a native Atlan-
tan, won the Nobel Peace Prize.

1971 – The airport’s name changed to William B. 
Hartsfield Atlanta International Airport.

1974 – Atlanta Brave Hank Aaron broke Babe 
Ruth’s home run record with his 715th home run.

1975 – R.E. “Ted” Turner’s Turner Broadcasting 
System (TBS) went on the air. Today, the award 
winning cable stations CNN, TNT, and the Car-
toon Network are based in Atlanta. 

1978 – The Home Depot, another home-grown 
success story, was founded in Atlanta.

1982 – Georgia-Pacific moved its headquarters to 
Atlanta from Portland, Oregon.

1991 – United Parcel Service (UPS) relocated its 
headquarters form Greenwich, Connecticut to 
metro Atlanta.

1996 – Atlanta hosted the Centennial Olympic 
Games, the first time the Summer Games were 
held in the eastern U.S.

2000 – Metro Atlanta’s population increased 
more than 1 million people from 2000-2010.

2003 – The airport’s name changed to Harts-
field-Jackson Atlanta International Airport.

2009 – NCR and First Data relocated their head-
quarters to metro Atlanta, increasing the area’s 
FORTUNE 500 headquarters.

2010 – GE Digital Energy’s Smart Grid Tech-
nology Center of Excellence was established in 
Atlanta.

2015 – Hartfield-Jackson Atlanta International 
Airport had a record-breaking year serving 100 
million passengers.

2018– Fifteen metro Atlanta-based companies 
ranked in the FORTUNE 500.
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CHAPTER 2

International Arbitration in the United States
The Atlanta Option

Glenn P. Hendrix1

I. INTRODUCTION

 The United States is one of a handful of jurisdic-
tions worldwide recognized as global centers of arbitration. 
American courts follow an “emphatic federal policy in favor 
of arbitral dispute resolution” which is recognized by the 
U.S. Supreme Court as applying with “special force in the 
field of international commerce.”2  American parties are 
also among the world’s leading users of international arbi-
tration, topping the tables as consumers of International 
Chamber of Commerce (ICC) and International Centre for 
Dispute Resolution (ICDR) arbitrations and ranking near 
the top at most other major arbitral institutions.3  Thus, 
even setting aside the many advantages of arbitrating in the 
United States – including its transparent and predictable 
legal system and developed infrastructure – the sheer num-
ber of U.S. companies doing business internationally (and 
thus inevitably finding themselves in cross-border disputes) 
means that many international arbitrations will be seated in 
the U.S.

 But where in the vast geographic expanse that is 
the United States should a party choose to arbitrate? Of 
course, there is no single answer to this question because 
there is no one-size-fits-all arbitral venue. An ideal venue 
for one dispute or party will be a poor choice for another.  

One advantage to arbitration in the U.S. is the rich variety 
of venues to offer, ranging from New York, which boasts a 
well-developed body of commercial law befitting one of the 
world’s leading hubs for international business; to Miami, 
with its deep cultural and economic ties with Latin Amer-
ica; Houston, where the local bar possesses unparalleled 
expertise in oil and gas disputes; and Washington, D.C., 
which is the default seat for disputes administered by the 
International Centre for Settlement of Investment Disputes 
(ICSID).  

 While each of those venues has many attractions, 
the author hails from Atlanta and will focus on the advan-
tages of that particular venue, which include:   

• the Atlanta-based Eleventh Circuit U.S. Court of 
Appeals, the most international arbitration-friendly 
court in the United States;

• the most open regime for foreign lawyer practice 
in the United States; 

• a sophisticated legal framework supporting the 
third largest concentration of Fortune 500 headquarters 
in the U.S.; and

• local legal and business communities and govern-
ment that are committed to fostering an international 
arbitration-friendly environment.

 Atlanta also stands out as:

• one of the world’s most accessible cities and home 
to the world’s busiest airport;

• the least expensive major city in the U.S.; and 

• a city known for its hospitality and multicultural 
embrace.

 

1 Glenn P. Hendrix is the Chair of Arnall Golden Gregory LLP and the 
Founding President of the Atlanta International Arbitration Society. The 
author thanks Dorothy Toth Beasley, Philip W. “Whit” Engle, Bernard L. 
“Ben” Greer, Shelby R. Grubbs, Meghan Koransky, Peter “Bo” Rutledge, 
Kirk W. Watkins and Douglas H. Yarn for comments on earlier drafts of 
this chapter.  All errors, of course, remain the author’s own.  
2 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 
631 (1985). 
3 See, e.g., ICC 2018 Dispute Resolution Statistics (2019); London Court 
of Int’l Abritration 2018 Annual Casework Report (2019) (U.S. parties the 
top user in 2017 and among the top four users in 2018); Lacey Yong, SIAC 
Reports Record Caseload in 25th Year, GLOBAL ARBITRATION REVIEW 
(Mar. 10, 2017) (U.S. parties among top three foreign users at Singapore 
International Arbitration Centre).

Reprinted with the kind permission of Glenn Hendrix. Copyright 2019.  All rights reserved.
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 In 2015, Atlanta also became home to a world-
class, state-of-the-art arbitration facility on the fourth 
floor of the newly-constructed $82.5 million Georgia State 
University College of Law building. The facility – known 
as the Georgia State University Law Center for Arbitration 
and Mediation (formerly known as the “Atlanta Center for 
International Arbitration and Mediation” or “ACIAM”) 
– incorporates and builds upon the best features of other 
leading arbitration facilities around the world.

II. LEGAL INFRASTRUCTURE

 Surveys of corporate counsel indicate that the 
most important factor in selecting an arbitral venue is the 
legal infrastructure, including the jurisdiction’s arbitration 
law and track record in upholding arbitration agreements 
and arbitral awards.4  Georgia fares exceptionally well in 
that regard.  

A. The Most International Arbitration-Friendly Court 
in the United States

 The Atlanta-based Eleventh Circuit U.S. Court of 
Appeals has developed a substantial body of pro-arbitra-
tion case law.5   Eleventh Circuit courts follow the philos-
ophy that “arbitration is an alternative to litigation, not an 
additional layer in a protracted contest.”6  The Eleventh 
Circuit is especially friendly to international arbitration, as 
reflected by the following:

• The Eleventh Circuit is the only U.S. judicial 
circuit to eliminate domestic arbitration law as a basis 
for annulment (or, in American parlance, “vacatur”) of 
international arbitration awards rendered in the United 
States.7  In the Eleventh Circuit, the grounds for setting 
aside a U.S.-made international arbitration award are 
identical to the grounds for refusing recognition and en-
forcement of foreign arbitral awards, as set forth in the 
U.N. Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards (the “New York Conven-
tion”).8 

• Unlike a number of other U.S. judicial circuits (in-
cluding the Second Circuit, which includes New York), 
the Eleventh Circuit precludes challenges to arbitration 
awards on the basis that the arbitrator(s) “manifestly 
disregarded the law.”9   

• Recognizing that “[a]rbitration’s allure is depen-
dent upon the arbitrator being the last decision maker 
in all but the most unusual cases,” Eleventh Circuit 
courts sanction parties that bring non-meritorious 
challenges against arbitration awards.10   

• Agreements to restrict discovery in arbitration are 
upheld by the Eleventh Circuit.  As stated in a series of 
decisions, “the fact that certain litigation devices may 
not be available in an arbitration is part and parcel of 
arbitration’s ability to offer simplicity, informality, and 
expedition.”11  

• The Eleventh Circuit follows a liberal approach 
with respect to allowing arbitrators to determine their 
own jurisdiction.12   

• The Eleventh Circuit holds that domestic law ex-
clusions with respect to matters that may be subject to 
arbitration are trumped by the New York Convention.13  
A court “cannot refuse to enforce international com-
mercial arbitration clauses merely because ‘a different 
resolution would be reached in a purely domestic 
setting.’”14   

• The Eleventh Circuit holds that “the public-policy 
defense under the [New York] Convention is very nar-

4 Paul Friedland & Loukas Mistelis, White & Case and Queen Mary Univ. of 
London, 2010 Int’l Arbitration Survey: Choices in International Arbitration, 
at 19 (2010); see also Chartered Institute of Arbitrators, The CIArb London 
Centenary Principles (2015), available at http://www.ciarb.org. 
5 Andrew J. Tuck, Kristen Brombererk & Jamie George, International 
Arbitration: The Role of the Federal Courts and Strong Support From the 
Eleventh Circuit, FEDERAL LAWYER, 61 (Aug. 2017).
6 B.L. Harbert Int’l v. Hercules Steel Co., 441 F.3d 905, 913-14 (11th Cir. 
2006), overruled on other grounds, Hall Street Associates LLC v. Mattel, 552 
U.S. 576 (2008).
7 Industrial Risk Insurers v. M.A.N. Gutehoffnungshutte GmbH, 141 F.3d 
1434 (11th Cir. 1998); Inversiones Y Procesadora Tropical Inprotsa, S.A. v. 
Del Monte Int’l GmbH, 921 F.3d 1291 (11th Cir. 2019); Earth Science Tech, 
Inc. v. Impact UA, Inc., No. 19-10118, 2020  WL 1861502 (April 14, 11th 
Cir. 2020); see also Richard W. Hulbert, The Case for a Coherent Applica-
tion of Chapter 2 of the Federal Arbitration Act, 22 AM. REV. INT’L ARB. 
45, 83 (2011).

8 United Nations Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2518. 
 9 Frazier v. CitiFinancial Corporation, 604 F.3d 1313 (11th Cir. 2010).   
10World Business Paradise, Inc. v. Suntrust Bank, 403 Fed.Appx. 468 (11th 
Cir. 2010); see also B.L. Harbert, 441 F.3d at 913-914.  
11 Caley v. Gulfstream Aerospace Corp., 428 F.3d 1359, 1378 (11th Cir. 
2005); Dale v. Comcast Corp., 498 F.3d 1216, 1220-21 (11th Cir. 2007).
12 See, e.g., Earth Science, 2020 WL 1861402, at *5 (The parties agreed to 
submit the issue of arbitrability to the arbitrators by agreeing to proceed 
under the UNCITRAL rules); Terminix International Co. LP v. Palmer 
Ranch Ltd., 432 F.3d 1327 (11th Cir. 2005) (“By incorporating the AAA 
Rules … into their agreement, the parties clearly and unmistakably agreed 
that the arbitrator should decide whether the arbitration clause is valid”). 
13 Bautista v. Star Cruises, 396 F. 3d 1289 (11th Cir. 2005); Goshawk 
Dedicated Ltd. v. Portsmouth Settlement Co. I, Inc., 466 F. Supp.2d 1293 
(N.D. Ga. 2006) (In ordering parties to arbitrate in London, district court 
in Atlanta observed that “the importance of international comity and 
ensuring predictability and orderliness in international commerce warrant 
the enforcement of international agreements to arbitrate, even in contexts 
where a similar agreement would be unenforceable in the domestic con-
text”); Daniel J. King, Brian A. White & Ryan J. Szczepanik, International 
Arbitration in Georgia, 12 GA. BAR J. 13, 17 (Apr. 2011). 
14 Escobar v. Celebration Cruise Operator, Inc., 805 F.3d 1279, 1286 (11th 
Cir. 2015). 

http://www.ciarb.org
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row,”  applying only to violations of an “explicit public 
policy” that is “well-defined and dominant” and is 
ascertained “by reference to the laws and legal prece-
dents and not from general considerations of supposed 
public interests.”16

• The Eleventh Circuit interprets the New York 
Convention’s defenses for a party seeking to avoid the 
enforcement of an international arbitration agreement 
narrowly to include only “standard breach of contract 
defenses which can be applied neutrally on an inter-
national scale.”17  Consistent with that approach, the 
Eleventh Circuit was the first U.S. judicial circuit to 
hold that the public policy defense set forth in Article 
V of the Convention is available only at the “award-en-
forcement stage;” it cannot be interposed at the “arbi-
tration-enforcement stage” of court proceedings, when 
a district court is considering an action or motion to 
compel or stay an arbitration.18  (At least one other U.S. 
judicial circuit has ruled to the contrary, holding that 
the public policy defense can be asserted at both the 
award-enforcement stage and the arbitration enforce-
ment stage.)19 

• Unlike some other U.S. judicial circuits, there 
is no precedent in the Eleventh Circuit applying the 
common law doctrine of forum non conveniens as 
a basis for refusing to recognize or enforce arbitral 
awards that are subject to the New York Convention.20  

As stated in an American Bar Association (ABA) 
resolution and report on this issue, the Second Circuit 
precedents are problematic because “[d]ismissing an 
action to enforce a foreign arbitral award on [forum 
non conveniens] grounds permits U.S. litigants to con-
vert a ‘procedural’ U.S. doctrine into an enforcement 
bar even though it is not one of the exclusive bases in 
Article V of the New York Convention. This approach 
undermines the uniformity sought by member states to 
multilateral arbitration conventions.”21   

 While other U.S. judicial circuits have issued 
international arbitration-friendly rulings with respect to 
a number of the foregoing issues, no other circuit has the 
same consistently positive track record on each of these is-
sues, and only the Eleventh Circuit has eliminated domestic 
arbitration law as a basis for annulment of international 
arbitration awards rendered in the U.S.22   

B. International Standards for the Annulment of Arbi-
tral Awards

 Why is it important that the Eleventh Circuit, 
alone among all the U.S. judicial circuits, holds that 
the grounds for setting aside a U.S.-made international 
arbitration award are identical to the New York Conven-
tion grounds for refusing recognition and enforcement 
of foreign arbitral awards?23  After all, the grounds for 
vacating domestic arbitration awards under the U.S. Federal 

15 Inversiones y Procesadora, 921 F.3d at 1306; Indus. Risk Insurers, 141 F.3d 
at 1445. 
16 IIndus. Risk Insurers, 141 F.3d at 1444-45 (rejecting a party’s public-pol-
icy defense against enforcement of an arbitral award because the violation 
alleged—the side-switching of an expert witness during arbitration—was 
not so “well-defined and dominant” to rise to the level of a “public policy 
of the sort required to sustain a defense under article V(b)(2) of the New 
York Convention”); Cvoro v. Carnival Corp., 941 F.3d 487 (11th Cir. 2019) 
(rejecting public policy challenge based on the arbitrators’ application 
of Panamanian law, which provided for less favorable remedies than the 
statutory remedies available under U.S. law). 
17 Singh v. Carnival Corp., 2013 U.S. App. LEXIS 22012, n. 5 (11th Cir. 
2013); see also, Bautista, 396 F. 3d at 1302 (holding that Article II of the 
New York Convention does not allow a defense to enforcement of an 
arbitration agreement based on unconscionability). 
18 See Lindo v. NCL (Bahamas), Ltd., 652 F. 3d 1257 (11th Cir. 2011); see 
also Brown v. Royal Caribbean Cruises, Ltd., 549 Fed. Appx. 861 (11th 
Cir. 2013) (“A party opposing arbitration pursuant to an international 
commercial agreement may not seek to avoid arbitration on the basis that 
it is contrary to public policy”). 
19 See Rhone Mediterranee Compagnia Francese di Assicurazioni E Riassicu-
razoni v. Lauro, 712 F.2d 50, 53 (3d Cir. 1983) (an agreement to arbitrate 
may be challenged at the arbitration-enforcement stage “(1) when it is 
subject to an internationally recognized defense such as duress, mistake, 
fraud, or waiver . . . or (2) when it contravenes fundamental policies of 
the forum state”).  The Fourth Circuit, on the other hand, has followed the 
Eleventh Circuit’s lead.   Aggarao v. MOL Ship Mgt. Co., Ltd., 675 F.3d 355 
(4th Cir. 2012).
20 See Monegasque de Reassurances S.A.M. v. NAKNafto-Gaz of Ukraine 
(Monde Re), 311 F.3d 488 (2d Cir. 2002); Figueiredo Ferraz e Engenharia de 
Projeto Ltda v. Republic of Peru, 665 F.3d 384 (2d Cir. N.Y. 2011); Melton v. 
Oy Nautor AB, 161 F.3d 13 (9th Cir. 1998). 

21 ABA Resolution 107C (adopted by the ABA House of Delegates on 
August 13, 2013). 
22 See Andrew J. Tuck, Kristen Bromberek, & Jamie George, Int’l Arbitra-
tion:  The Role of the Federal Courts and Strong Support From the Eleventh 
Circuit, 8 THE FEDERAL LAWYER 61 (2017). 
23 Article V of the New York Convention sets forth the following grounds 
for refusing to recognize and enforce an award:  1) the parties were suf-
fering under some incapacity or the arbitral agreement was invalid; 2) the 
party against whom the award is invoked was not given proper notice of 
the arbitrator’s appointment or the arbitration proceedings or was unable 
to present his case; 3) the award decides matters not within the scope of 
the arbitration agreement; 4) the composition of the arbitral tribunal or 
the procedure used did not accord with the parties’ agreement or applica-
ble law; or 5) the award has not yet become binding or has been set aside 
or suspended by a competent authority of the country where the award 
was rendered.  Article V(2) provides two further grounds for  refusing to 
enforce an award:  1) nonarbitrability of the subject matter; and 2) the rec-
ognition or enforcement of the award would be contrary to public policy.  
See United Nations Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, Art. V, June 10, 1958, 21 U.S.T. 2518. 
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Arbitration Act (“FAA”) are also very narrow.24  Does it 
really matter whether the vacatur proceeding is governed 
by New York Convention standards, as opposed to the FAA 
standards governing domestic awards?  

 It does. Non-U.S. parties contemplating arbitration 
in the United States will generally feel more comfortable 
having award annulment governed by the internation-
al standards to which they are accustomed, rather than 
domestic American standards. The international standards 
are also familiar to most U.S. companies and multinationals 
involved in international business. The Eleventh Circuit 
approach aligns with the strong international trend toward 
having the bases for vacatur of a domestically-rendered 
international arbitration award mirror the bases under the 
New York Convention for non-enforcement of a foreign 
award. For instance, the United Nations Commission on 
International Trade Law (UNCITRAL) Model Law on 
International Commercial Arbitration, which has been 
adopted in whole or in part by eighty countries, unifies the 
grounds for refusing recognition and enforcement of a for-
eign award (Article 36) and for vacatur of an award (Article 
35), with both sets of grounds essentially following the New 
York Convention standards verbatim.25   

 The Eleventh Circuit approach also avoids some 
quirks in U.S. domestic arbitration law, including the infa-
mous “manifest disregard of the law” doctrine. A leading 
U.S. commentator has observed that review of arbitration 
awards for manifest disregard of the law results in “the 
very foundations of the institution of arbitration [being] 
eaten away.”26  Likewise, a prominent French commentator 
described the manifest disregard doctrine as “seriously en-
danger[ing] the attractiveness of the U.S. as a venue for in-
ternational arbitration.”27  The former President of the LCIA 

has stated that “[t]he prospect of such judicial meddling in 
the arbitral process [by means of manifest disregard review] 
can only alarm foreign enterprises contemplating arbitra-
tion in the United States.”28  These concerns simply do not 
apply to arbitrations seated in Atlanta.

 Some commentators, especially those based in 
judicial circuits that continue to apply the manifest disre-
gard doctrine, argue that such concerns regarding manifest 
disregard review are overwrought, observing that the bar 
for establishing manifest disregard is high.29  For instance, 
the Sixth Circuit U.S. Court of Appeals holds that:

Manifest disregard of the law is not just manifest 
error of law. If the arbitrator expressed disagree-
ment with the law, rather than interpretation of 
the law, that might suggest “disregard.” But there is 
little evidence of that in the arbitrator’s decision. …  
Moreover, the very idea that an arbitral decision is 
not appealable for legal error leads to the conclusion 
that the arbitrator is not necessarily bound by legal 
holdings of this court. If an arbitrator relies on a 
colorable meaning of the words of the statute — as 
the arbitrator did here — the fact that there is Sixth 
Circuit precedent to the contrary is not necessarily 
determinative.30 

Similarly, in New York, which also follows the manifest 
disregard doctrine, “an arbitrator’s decision is entitled to 
substantial deference, and the arbitrator need only explicate 
his reasoning under the contract in terms that offer even 
a barely colorable justification for the outcome reached in 
order to withstand judicial scrutiny.”31   

 Thus, even in those judicial circuits in which it 
holds sway, the manifest disregard doctrine is applied spar-
ingly. A recent review of cases decided by the federal courts 
in New York concluded that out of 367 manifest disregard 
challenges, the district courts vacated or partially vacated 
awards in only 17 cases and remanded in five (or in six 
percent of all cases in which an arbitral award was chal-
lenged on manifest disregard grounds). Of these 22 cases, 
the Second Circuit U.S. Court of Appeals (which includes 

24 Section 10 of the FAA sets forth four statutory grounds for vacatur of an 
arbitration award:

     1.     The award was procured by corruption, fraud, or undue 
means.
     2.     There was evident partiality or corruption in the arbitra-
tors, or either of them.  
     3.     The arbitrators were guilty of misconduct in refusing to 
postpone the hearing, upon sufficient cause shown, or in refus-
ing to hear evidence pertinent and material to the controversy; 
or of any other misbehavior by which the rights of any party 
have been prejudiced.

     4.     The arbitrators exceeded their powers, or so imperfectly executed 
them that a mutual, final, and definite award upon the subject matter 
submitted was not made.  
25  See UNCITRAL Model Law on International Commercial Arbitration, 
UNCITRAL, 18th Sess., Annex 1, U.N. Doc. A/40/17 (June 21, 1985), 
revised by Revised Articles of the UNCITRAL Model Law on International 
Commercial Arbitration, UNCITRAL, 39th Sess., Annex 1, U.N. Doc. 
A/61/17 (July 7, 2006). 
26 Hans Smit, Manifest Disregard of the Law in the New York Supreme 
Court. Appellate Division, First Department, 15 AM. REV. INT’L ARB. 111, 
122 (2004).
27 The US Restatement on International Arbitration:  First European Reac-
tions, GLOBAL ARBITRATION REVIEW (Dec. 9, 2010) (quoting Emmanuel 
Gaillard).

28 William W. Park, The Specificity of International Arbitration:  The Case 
for FAA Reform, 36 VANDERBILT J. TRANSNATIONAL L. 1241 (2003). 
27 New York City Bar, The “Manifest Disregard of Law” Doctrine and 
International Arbitration in New York, Report by the Committee on 
International Commercial Disputes of the Association of the Bar of the 
City of New York (Sept. 2012); see also Jonathan J. Thompkins, “Manifest 
Disregard of the Law”: The Continuing Evolution of an Ambiguous Vacatur 
Standard, 12 DISP. RES. INT’L, 145 (2018) (noting that the burden for 
establishing “manifest disregard” is “quite high, almost insurmountable – 
absent a showing that the arbitrator was both aware of and bound to follow 
a law that is well-defined, explicit, and clearly applicable, but nevertheless 
consciously disregarded it without any colourable reason”). 
30 Schafer v. Multiband Corp., 2014 WL 30713 (6th Cir. 2014).
31 Millicom Int’l  N.V. v. Motorola, Inc., 2002 U.S. Dist. LEXIS 5131, at 8 
(S.D.N.Y. 2002); see also Wallace v. Buttar, 378 F.3d 182, 190 (2d Cir. 2004). 
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New York) reversed six on the ground that the standard for 
manifest disregard had not been satisfied.32   

 The doctrine is applied even more rarely in in-
ternational cases. Indeed, in the entire United States, there 
appear to be only four instances in which the doctrine has 
been applied to vacate a U.S.-made international arbitration 
award:  a 2017 decision by a New York state court partially 
vacating a $100 million ICC award in favor of a Korean 
company that was subsequently reversed on appeal;33  a 
2013 decision by the U.S. Court of Appeals for the Fourth 
Circuit (which covers Maryland, Virginia, West Virginia, 
North Carolina and South Carolina);34  and two federal 
district court cases in Pennsylvania.35 

 Yet while manifest disregard challenges almost 
never succeed, they are nevertheless the most common-
ly asserted basis for a vacatur proceeding in the United 
States.36  The mere availability of a right to attack awards for 
manifest disregard of the law gives losing parties the oppor-
tunity to cause mischief in the courts, regardless of whether 
the challenge is successful. Manifest disregard challenges 
“add[] to the cost of arbitration …, as well as delaying the 
result of it, perhaps for several years, even if the challenge 
to the award is ultimately rebuffed.”37   Even a party that ful-
ly expects to ultimately lose a manifest disregard challenge 
may nonetheless bring one in hopes of securing leverage 
to negotiate a settlement for less than the amount of the 
award.  For instance, in the Daesang v. Nutrasweet case, a 
New York appellate court overturned a lower court decision 
vacating an ICC award in favor of a Korean company on 
manifest disregard grounds, but the appeal consumed 16 
months (from May 15, 2017, when the lower court vacated 
the award, until September 28, 2018, when the appellate 
court issued its decision).38  “Even if costly appellate brief-
ing and argument yields a happy ending for the arbitration’s 
prevailing party, the very existence of ‘manifest disregard’ 
hangs like a sword of Damocles to be grasped by award 
debtors who understandably seek relief from costly dam-

ages.”39  Such concerns have “cast a shadow over American 
arbitration law and over the U.S. as an arbitral venue.”40   

 The “shadow” cast by manifest disregard does not 
reach the Eleventh Circuit, however.  Courts in Atlanta 
apply the New York Convention standards, which leave no 
room for review of an arbitral award on the merits.  The 
refusal of courts in the Eleventh Circuit to even entertain 
requests for merits-based review of arbitral awards means 
that in Atlanta, to quote the Eleventh Circuit, “arbitration 
is an alternative to litigation, not an additional layer in a 
protracted contest.”41   

 Of course, for some parties, the possibility of some 
form of merits-based review of an arbitral award by a U.S. 
court will be a plus, even at the cost of efficient and timely 
resolution of the dispute. In that regard, the finality of 
arbitration “can be a universally positive quality in dis-
pute resolution only if … arbitrators, unlike distinguished 
judges, never made mistakes.”42  In a report defending New 
York as an arbitral venue in light of the manifest disregard 
doctrine, the New York City Bar has observed that certain 
other leading international arbitral venues also offer “safety 
valves” allowing for the annulment of arbitral awards that 
are egregiously wrong on the merits.43  For example, under 
Section 69 of the English Arbitration Act of 1996, English 
courts may vacate an arbitral award for any legal error 
caused by the arbitrator’s misapprehension or misappli-
cation of the applicable law (although unlike review for 
manifest disregard, recourse to Section 69 may be waived 
by the parties, which commonly occurs through the choice 

32 New York City Bar, supra note 29, at 6.
33 Daesang Corp. v. The NutraSweet Co., et al., No. 655019/2016, 2017 BL 
164971 (N.Y. Sup. Ct. May 15, 2017), reversed by Daesang v. NutraSweet 
Co., 85 N.Y.S.3d 6 (N.Y.A.D. 1st Sept. 27, 2018).
34 Walia v. Dewan, 2013 WL 5781207 (4th Cir. 2013). 
35  New York City Bar, supra note 29, at 12. 
36 Christopher R. Drahozal, Codifying Manifest Disregard, 8 NEV. L.J. 234, 
237 (2007).
37 Harbert, supra note 7, at 47-48 (Manifest disregard of the law “remains 
an issue that can be, and predictably will be, raised in post-award efforts by 
the losing party to reverse the result of the arbitration, or at least to post-
pone enforcement of it. This of course adds to the cost of arbitration in the 
United States, as well as delaying the result of it, perhaps for several years, 
even if the challenge to the award is ultimately rebuffed. In addition, it im-
poses a substantial burden on the courts to deal with the points assertedly 
‘manifestly disregarded’ by the arbitrators”).
38 Daesang Corp. v. The NutraSweet Co., et al., No. 655019/2016, 2017 BL 
164971 (N.Y. Sup. Ct. May 15, 2017), reversed by Daesang v. NutraSweet 
Co., 85 N.Y.S.3d 6 (N.Y.A.D. 1st Sept. 27, 2018).

39  WILLIAM W. PARK, ARBITRATION OF INT’L BUS. DISPUTES 20 (2006); 
see also William W. Park, The International Currency of Arbitral Awards, 
770 PLI/Lit 359 (2008) (stating that the manifest disregard doctrine 
“give[s] the United States a competitive disadvantage compared to arbitral 
venues where judicial intervention is limited to matters related to funda-
mental procedural integrity”).
40 Leo Szolnoki, Practitioners and Academics Fight “Manifest Disregard” 
Doctrine, GLOBAL ARBITRATION REVIEW (Jan. 22, 2014) (quoting George 
Bermann).
41 B.L. Harbert, 441 F.3d at 913-14. 
42 William H. Knull, III & Noah D. Rubins, Betting the Farm on Interna-
tional Arbitration: Is it Time to Offer an Appeal Option? 11 AM. REV. INT’L 
ARB. 531 (2000).
43 New York City Bar, supra note 27, at 12.
44 See Matt Marshall, Section 69 Almost 20 Years On…., KLUWER ARB. 
BLOG (June 24, 2015), available at http://kluwerarbitrationblog.com/
blog/2015/06/12/section-69-almost-20-years-on (Observing that the 
right of appeal under Section 69 “has been marginalised by standard 
waiver provisions that appear in many institutional rules”).  Even with 
this opt-out provision, “section 69 contributes (rightly or wrongly) to the 
misconception that English law is not as arbitration friendly as other juris-
dictions.  This, in turn, may adversely affect the popularity of London and 
English Law as the seat and governing law of an arbitration, respectively.”  

http://kluwerarbitrationblog.com/
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of institutional arbitration rules, such as the rules of the 
LCIA and ICC, that contain a waiver provision).44    

 There is no universally right or wrong answer as to 
whether a party should choose to arbitrate in a venue that 
allows some level of review of the award on the merits. This 
is where arbitration in the United States offers choices. Par-
ties wanting the possibility of such review – albeit under a 
very narrow standard – will feel more comfortable arbitrat-
ing in New York or one of the other venues recognizing the 
manifest disregard doctrine than in Atlanta.  

 But most parties choose international arbitration 
to avoid litigating the merits of a dispute in a national 
court. Non-U.S. parties, in particular, will generally prefer 
to avoid the possibility of re-litigating in an American court 
the substantive issues already decided by the arbitrators – 
even under a very narrow standard of review.  As stated by 
a leading German arbitration practitioner:  “Even though 
the [manifest disregard] doctrine is rarely successfully 
invoked, the sheer legal possibility of challenging an award 
under this doctrine is problematic because U.S. litigation is 
expensive and the question as to whether or not an arbitral 
award is based on a ‘manifest disregard of the law’ might 
drag on over three instances.”45  This means that American 
parties seeking to persuade a foreign counterparty to agree 
to arbitrate in the U.S. may have an easier time selling an 
Atlanta venue, where the courts do not have the authority 
to substitute their decision on the merits for the decision of 
the arbitral tribunal, than other U.S. venues.

 The manifest disregard doctrine is not the only 
potential trap lurking in the domestic provisions of U.S. 
arbitration law. For instance, in a California case decided 
in 2012 – Swissmex-Rapid S.A. v. SP Systems, LLC46 – the 
prevailing Mexican party in a Los Angeles-based arbitra-
tion was compelled to defend its award against a challenge 
premised on 9 U.S.C. § 9, an archaic provision in the 
domestic FAA dating to 1925. The court interpreted the 
statute to mean that an award may be enforced in court 
only where the parties’ agreement expressly provides for 

judicial confirmation of the award.47  The Mexican party 
won on a procedural point, but the appellate court decision 
upholding the March 14, 2011 award was not handed down 
until December 28, 2012. Thus, while the arbitration award 
was upheld (as is virtually always the case in U.S. courts, 
regardless of the venue), its implementation was delayed by 
litigation over an arcane provision in the domestic chapter 
of the FAA that would not have been applicable in the Elev-
enth Circuit, and the prevailing party in the arbitration was 
compelled to incur additional costs.

 Because annulment in the Eleventh Circuit is 
governed by the universally-familiar New York Conven-
tion standards, parties need not fear unpleasant surprises 
in post-award proceedings. No other U.S. judicial circuit 
applies the New York Convention grounds as the sole 
bases for annulment of U.S.-made international arbitration 
awards, which makes the Eleventh Circuit a uniquely safe 
and comfortable environment for international arbitration.

C. Why Does the Eleventh Circuit Take a Different 
Approach?

 The foregoing discussion might arouse curiosity as 
to how this situation arose, with the Eleventh Circuit taking 
the position that the Convention standards govern vacatur 
of U.S.-made international arbitration awards, while other 
U.S. appellate courts take the contrary position that vacatur 
of such awards is governed solely by the domestic chapter 
of the FAA (Chapter 1).48  We will digress here for an expla-
nation. Readers less interested at this point in “why” than in 
“what” can skip to the next section.

 The leading case for the proposition that petitions 
to vacate U.S.-made international awards are governed 
solely by the domestic chapter of the FAA is Yusuf Ahmed 
Alghanim & Sons v. Toys “R” Us,49  decided by the Second 
Circuit U.S. Court of Appeals (which covers New York, 
Connecticut and Vermont). The court in Toys “R” Us relied 
on Article V(1)(e) of the New York Convention, which 
is generally understood to mean that the state in which, 

44 See Matt Marshall, Section 69 Almost 20 Years On…., KLUWER ARB. 
BLOG (June 24, 2015), available at http://kluwerarbitrationblog.com/
blog/2015/06/12/section-69-almost-20-years-on (Observing that the right 
of appeal under Section 69 “has been marginalised by standard waiver 
provisions that appear in many institutional rules”).  Even with this opt-
out provision, “section 69 contributes (rightly or wrongly) to the miscon-
ception that English law is not as arbitration friendly as other jurisdictions.  
This, in turn, may adversely affect the popularity of London and English 
Law as the seat and governing law of an arbitration, respectively.”  Id. 
45 Stephan Wilske, The Global Competition for the “Best” Place of Arbitration 
for International Arbitrations – A More or Less Biased Review of the Usual 
Suspects and Recent Newcomers, CONTEMP. ASIA ARB. J. 21, 44 (2008).
46 2012 Cal. App. LEXIS 1313 (CA Dist. 2 Ct. App., 2012). 

47 Section 9, which is the provision in the domestic FAA providing for 
judicial confirmation of arbitration awards, begins with a conditional 
“if ”:  “If the parties in their agreement have agreed that a judgment of the 
court shall be entered upon the award made pursuant to the arbitration 
....”  9 U.S.C. § 9.  Other U.S. courts have held that the requirements of the 
statute are met by implication, even in the absence of an express provision 
in the parties’ agreement providing for entry of judgment on the award.  
See, e.g., Daihatsu Motor Co. v. Terrain Vehicles, Inc., 13 F.3d 196, 199–203 
(7th Cir. 1993).
48 Chapters 2 and 3 of the FAA implement the New York Convention and 
the Inter-American Convention on International Commercial Arbitration 
(the “Panama Convention”), respectively, and are thus considered the 
“international” chapters of the FAA.  Chapter 1 is the “domestic” chapter 
of the FAA, but has residual application to international arbitrations to the 
extent that it “is not in conflict with” FAA Chapters 2 or 3 or the New York 
or Panama Conventions.  See 9 U.S.C §208. 
49 126 F.3d 14 (2d Cir. 1997).
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or under the law of which, an award is “made” is free to 
“set aside or suspend[]” that award in accordance with its 
domestic arbitral law. Accordingly, the Second Circuit rea-
soned that the defenses to recognition and enforcement of a 
foreign arbitral award differ from the grounds for annulling 
an award, that the New York Convention can be applied 
only to the former and not the latter, and that FAA Chapter 
1 thus governs the vacatur of all arbitration awards made in 
the United States.  Other federal appellate courts taking the 
same approach include the Third50  (Delaware, New Jersey, 
Pennsylvania, U.S. Virgin Islands), Fifth51  (Texas, Louisi-
ana, Mississippi), and Sixth52  (Kentucky, Michigan, Ohio, 
Tennessee) Circuits.   

 The Eleventh Circuit starts with the same interpre-
tation of Convention Article V(1)(e), recognizing that the 
Convention standards do not directly apply to the vacatur of 
awards at the seat of arbitration and that instead such pro-
ceedings are governed by domestic arbitration law; howev-
er, the Eleventh Circuit departs from the other circuits in 
the determination of what constitutes U.S. domestic arbitra-
tion law in the context of an international arbitration that is 
seated in the United States. Whereas the other circuits hold 
that U.S. domestic arbitration law in this context means the 
FAA Chapter 1 standards, the Eleventh Circuit decided in 
1998 that the Convention grounds for refusing recogni-
tion and enforcement of foreign arbitral awards have been 
incorporated into U.S. domestic law as the standards also 
governing the set-aside of U.S.-made international arbitra-
tion awards.53  

 To understand this split between the circuits, one 
must start with Article I(1) of the New York Convention, 
which invites signatories to apply the terms of the Conven-
tion not only to “foreign” awards, but also “arbitral awards 

not considered as domestic awards in the State where their 
recognition and enforcement are sought.” The U.S. legis-
lation implementing the New York Convention—Chapter 
Two of the FAA—accepted that invitation, providing that 
the New York Convention applies in the United States not 
only to foreign awards, but also to awards made in this 
country, provided they have an international character. Spe-
cifically, FAA Section 202 provides that: 

An arbitration agreement or arbitral award arising 
out of a legal relationship, whether contractual or 
not, which is considered as commercial … falls 
under the [New York] Convention. An agreement 
or award arising out of such a relationship which is 
entirely between citizens of the United States shall 
be deemed not to fall under the Convention unless 
that relationship involves property located abroad, 
envisages performance or enforcement abroad, 
or has some other reasonable relation with one or 
more foreign states. For the purpose of this section 
a corporation is a citizen of the United States if it is 
incorporated or has its principal place of business 
in the United States. 

 Thus, FAA Section 202 effectively creates three 
classes of awards in the United States: 1) foreign awards 
made on the territory of another country; 2) purely domes-
tic awards; and 3) non-domestic awards that are neither 
purely domestic nor foreign.  Non-domestic awards are 
those made in the United States, but that involve one or 
more non-citizens or foreign property, or involve an under-
lying agreement which envisions performance outside of 
the United States.54  
  
 The courts following the Toys “R” Us approach 
hold that actions to recognize and enforce U.S.-made, 
non-domestic awards are governed by the New York Con-
vention, but vacatur actions with respect to such awards are 
governed by the domestic standards set forth in Chapter 
1 of the FAA. These courts observe that FAA Chapter 2, 
which implements the New York Convention in the United 
States, does not expressly address the vacatur of awards, 
thereby leaving a gap to be filled by the vacatur standards in 
Chapter 1, which governs domestic arbitrations, but which 
also applies to international and non-domestic arbitrations 
to the extent that its provisions are “not in conflict with” 
FAA Chapter 2 or the Convention.55  Thus, in these courts, 
a petition to enforce a U.S.-made, non-domestic award 
will be governed by the Convention standards, and yet the 
losing party’s cross-petition to set aside that award will be 
governed by the FAA Chapter 1 standards, even though 
both the petition to enforce and the cross-petition to vacate 
are filed in the same case.  

50 Ario v. Underwriting Members at Lloyds, 618 F.3d 277, 292 (3rd Cir. 
2010) (“When both the arbitration and the enforcement of an award fall-
ing under the Convention occur in the United States, there is no conflict 
between the Convention and the domestic FAA because Article V(1)
(e) of the Convention incorporates the domestic FAA and allows awards 
to be ‘set aside or suspended by a competent authority of the country in 
which. . . that award was made.’ Here, because the arbitration took place in 
Philadelphia, and the enforcement action was also brought in made.’ Here, 
because the arbitration took place in Philadelphia, and the enforcement 
action was also brought in Philadelphia, we may apply United States law, 
including the domestic FAA and its vacatur standards.”).
51 Gulf Petro Trading Co. Inc. v. Nigerian National Petroleum Corp., 512 F.3d 
742 (5th Cir. 2008).  It should be noted that while the Fifth Circuit does 
not apply the Convention standards in vacatur actions, it does interpret 
the domestic FAA to exclude manifest disregard as a basis for vacatur.  See 
Citigroup Global Markets, Inc. v. Bacon, 562 F.3d 349 (5th Cir. 2009).
52 Jacada (Europe), Ltd. v. Int’l Mktg Strategies, 401 F.3d 701, 709 (6th Cir. 
2005) cert. denied, 546 U.S. 1301 (2005) (“The Convention provides that 
an award may not be enforced when ‘the award . . . has been set aside or 
suspended by a competent authority of the country in which, or under the 
law of which, that award was made.’ …. Because this award was made in 
the United States, we apply domestic law, found in the FAA [Chapter 1], to 
vacate the award.”).
53 Industrial Risk Insurers, 141 F.3d at 1441.

54 See, e.g., Bergesen v. Joseph Muller Corp., 710 F.2d 928 (2nd Cir. 1983); 
Lander Company, Inc. v. MMP Investments, Inc., 107 F.3d 476, 477 (7th 
Cir.), cert. denied, 522 U.S. 811 (1997); Jacada, 401 F.3d at 706.
55 See 9 U.S.C §208.
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 This is illogical, confusing and contrary to a close 
reading of the FAA.  As noted by one commentator: “An 
intention that inconsistent standards are to be applied to 
the validity of an award falling under the Convention, by 
the same court in the same case between the same parties, 
depending on whether the issue is to confirm the award 
(at the suit of the winner) or to vacate it (at the suit of the 
loser), cannot easily (or even plausibly) be imputed to 
Congress.”56   Indeed, the Toys “R” Us approach ignores a 
number of provisions in FAA Chapter 2, which, while not 
explicitly providing that the New York Convention stan-
dards govern vacatur, logically indicate that result. Most 
importantly, FAA Section 207 converts the Convention’s 
list of permitted grounds to refuse to give legal effect to an 
award “falling under the Convention” into a statutory com-
mand to the court (“the court shall confirm the award”).57  
Read literally, this would preclude any other basis to ques-
tion the legal effectiveness of the award, including the bases 
set forth in FAA Chapter 1.58  

 Furthermore, it seems unlikely that Congress 
would have made non-domestic awards subject to the New 
York Convention in FAA Section 202 had it intended that 
domestic vacatur standards would apply to such awards.  
“Defining nondomestic awards made in the United States as 
Convention awards, but then treating those awards as sub-
ject to the domestic vacatur standards, takes away virtually 
everything that is conferred by the initial categorization as 
a Convention award—and it certainly takes away the most 
important attribute of a Convention award, being the Con-
vention’s international recognition standards.”59   Simply 
stated, why would Congress have subjected non-domestic 
awards to the New York Convention in FAA Sections 202 
and 207 if it intended those awards “to be treated in the 
same way that they would be if they were not subject to the 
New York Convention?”60   

 Accordingly, consistent with the Eleventh Cir-
cuit approach, the Convention standards should properly 
govern both the vacatur and the enforcement of U.S. made 
international arbitration awards.61   

D. UNCITRAL-Based State Arbitration Law

 While federal law governs most matters relating to 
international arbitration in the United States, it leaves some 
gaps for state law.62  For instance, the critical issue of inter-
im relief is not addressed in the Federal Arbitration Act. 
In Georgia, these gaps are filled by the UNCITRAL model 
international arbitration law, which has been enacted into 
state law.63  Georgia first adopted an UNCITRAL-based 
international arbitration code in 1988 (becoming only the 
second U.S. state to do so).64  That statute was replaced in 
2012, when the Georgia General Assembly enacted the UN-
CITRAL model law with most of its 2006 amendments.65  
The Atlanta International Arbitration Society was deeply 
involved in this legislative initiative, and based on its input, 
the statute excludes certain provisions in the 2006 model 
law amendments authorizing arbitrators to issue ex parte 
interim relief.66   As noted in a leading treatise, “[t]he 2006 
revisions to the Model Law were controversial …  [A]rbi-
tral tribunals are ordinarily unlikely to consider, much less 
grant, provisional measures on an ex parte basis.”67   The 
2012 statute also incorporates a few non-UNCITRAL pro-
visions representing international best practice, including, 
for instance, a provision allowing non-Georgia parties to 
opt out of certain grounds for judicial review of an award.68   

 The larger body of Georgia commercial law is also 
well-developed, in part due to Atlanta’s status as one of the 
world’s major corporate headquarters cities.69  Georgia is 
also one of the few U.S. states to have codified into stat-
ute significant portions of the common law principles of 

56 Hulbert, supra note 7, at 72.
57 9 U.S.C. § 207; see also Earth Science, 2020 WL 1861402, at *4.
58 Earth Science, 2020 WL 1861402, at *5. Furthermore, both Section 207 
(in FAA Chapter Two) and Section 9 (in FAA Chapter One) use the term 
“confirmed” in connection with the court’s entry of judgment on an award, 
which suggests that these provisions should be construed consistently 
with each other.  Section 9 of the FAA requires an award to be confirmed 
unless it is vacated. Thus, the same standards govern both vacatur and 
confirmation.  If confirmation has the same meaning in Section 9 and 
Section 207 (and there is no reason to believe that it does not), then the 
same symmetry between confirmation and vacatur should apply, with the 
New York Convention grounds being applied to both the vacatur and the 
confirmation of non-domestic awards. See Hulbert, supra, note 7, at 67. 
59 GARY B. BORN, INT’L COMM. ARB. (2ND  ED.) 2963-64 (2014). 
60 Id. at 2964.
61 See, e.g., GARY B. BORN, INT’L COMM. ARB. (2ND  ED.) 2962-66 (2014); 
Hulbert, supra note 7, at 47-48.

62 See Sebastien Besson, The Utility of State Laws Regulating International 
Commercial Arbitration and Their Compatibility with the FAA, 11 AM. 
REV. INT’L ARB. 2011 (2000).
63 O.C.G.A. § 9-9-30 et seq. 
64 For a discussion of the Georgia international arbitration code enacted in 
1988, see Daniel J. King, Brian A. White & Ryan J. Szczepanik, Interna-
tional Arbitration in Georgia, 12 GA. BAR J. 13, 17 (Apr. 2011).
65 See Stephen L. Wright & Shelby S. Guilbert Jr., Recent Advances in Inter-
national Arbitration in Georgia: Winning the Race to the Top, 18 GA. BAR J. 
16 (June 2013).
66 See UNCITRAL Model Law on International Commercial Arbitration 
(2006), art.  17(B)-17(C).
67GARY B. BORN, INT’L COMM. ARB. (2nd Ed.), 2509-10 (2014); see also 
Victoria M. Fraraccio, Ex Parte Preliminary Orders in the UNCITRAL 
Model Law on International Commercial Arbitration, 10 VINDOBONA J. 
INT’L COM. L. & ARB. 263, 265 (2006) (observing that “ex parte measures 
in international arbitration are contradictory to the consensual nature 
of arbitration; offend the basic arbitral principle of equality between the 
parties . . .; are difficult to enforce; make prejudiced arbitrators; and are 
unable to meet the timely demands of the parties.  As a result of these 
problems . . . ex parte provisions . . . run[] the risk of adversely affecting 
the proper development of international arbitration.”).
68  O.C.G.A. §§ 9-9-56(e).
69 Atlanta hosts the third-largest concentration of Fortune 500 company 
headquarters in the United States.  See Metro Atlanta Chamber, Atlanta 
Ranks Third in the Nation Among Cities with the Most Fortune 500 Head-
quarters (Mar. 20, 2013), available at http://www.metroatlantachamber.
com/business/data/fortune-500-1000-hq#sthash.oydZxaVc.dpuf.  
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contract law.70   Thus, Georgia contract law is more accessi-
ble to non-local lawyers – including, in particular, lawyers 
from the civil law tradition accustomed to working with 
civil codes – than the contract law of most other U.S. states.  

E. Sophisticated, Arbitration-Friendly State Courts

 Most judicial proceedings ancillary to an inter-
national arbitration are handled in the federal courts. If 
a party chooses to initiate a state court action relating to 
an arbitration agreement or award falling under the New 
York Convention, Section 205 of the FAA provides that the 
respondent(s) may remove the case to federal court.71   

 As a result, parties arbitrating in Atlanta will rarely 
find themselves in the local state courts – but if they do, 
the state judicial system is first-rate. Trial judge salaries are 
among the highest in the United States, and the caliber of 
the judiciary is exceptionally high.72  Like the federal courts, 
the state courts have a strong track record of arbitra-
tion-friendly rulings.73  

 Through a rule change adopted by the Georgia 
Supreme Court in May 2015, the Metro Atlanta Business 
Court has jurisdiction over cases subject to Georgia’s 
UNCITRAL-based International Commercial Arbitration 
Code, such as petitions to enforce awards, compel arbitra-
tion, or secure evidence or interim relief.74   With many of 

the world’s largest companies governing their transactions 
and affairs according to Georgia law, the Business Court 
has significant experience with complex business disputes.75  

The Court is staffed mostly by senior judges whose dockets 
are limited to approximately half a dozen cases at any given 
time. Thus, the Business Court is renowned not only for 
the sophistication of its rulings, but also for its speed.  The 
Business Court strives to issue an order on all pending 
motions within 30 days of the hearing or completion of 
briefing.  The average time for disposition of motions in 
2017 was approximately 17 days.76 

 In short, regardless of whether a party is litigating 
matters ancillary to an arbitration in either federal or state 
court in Georgia, they will find a judicial system that is 
efficient, sophisticated, and arbitration-friendly.

III. A WELCOMING ENVIRONMENT FOR NON-
U.S. LAWYERS AND ARBITRATORS

 Georgia allows parties to be represented by coun-
sel of their choice in international arbitration proceedings, 
including not only lawyers from other states,77  but also for-
eign lawyers not licensed in any U.S. jurisdiction.78  While a 
small handful of other U.S. states also allow foreign lawyers 
to participate in international arbitrations,79  Georgia is one 
of the very few to also allow foreign lawyers to appear in 
court proceedings on a pro hac vice basis.80  Pro hac admis-
sion is most useful in judicial proceedings that are ancillary 
to the arbitration, such as petitions to obtain evidence for 
use in arbitration, actions for interim relief, and proceed-
ings to enforce arbitration agreements or vacate or confirm 
arbitral awards.  

 A recent report by the ABA Task Force on Inter-
national Trade in Legal Services notes that “Georgia has 
assumed a leadership position in adopting rules that spe-
cifically address and regulate some of the various means by 
which lawyers from foreign countries may seek to perform 

70 See BRIAN H. BIX, CONTRACT LAW:  RULES, THEORY, AND CONTEXT, 
at 12, n. 47 (2012).
71 The test for removal is whether the “subject matter of [the] action — 
relates to an arbitration agreement or award falling under the [New York] 
Convention.”  9 U.S.C. § 205.  The Eleventh Circuit applies a liberal test in 
making that determination: “While the link between the arbitration agree-
ment and the dispute is not boundless, the arbitration agreement need 
only be sufficiently related to the dispute such that it conceivably affects 
the outcome of the case. Thus, as long as the argument that the case ‘relates 
to’ the arbitration agreement is not immaterial, frivolous, or made solely 
to obtain jurisdiction, the relatedness requirement is met for purposes 
of federal subject matter jurisdiction.”  Outokumpu Stainless USA, LLC v. 
Converteam SAS, 902 F.3d 1316 (11th Cir. 2018).
72 According to the National Center for State Courts the salaries of Georgia 
trial court judges, as adjusted to account for cost of living, rank fourth 
among the fifty states plus the District of Columbia.  See National Center 
for State Courts, Survey of Judicial Salaries (Jan. 1, 2012).
73 See, e.g., Triad Health Mgmt. of Ga., III, LLC v. Johnson, 298 Ga. App. 
204 (2009) (upholding pre-dispute arbitration agreements in medical 
malpractice cases); Greene v. Hundley, 266 Ga. 592 (1996) (holding that 
“a reviewing court is prohibited from weighing the evidence submitted 
before the arbitrator, regardless of whether the court believes there to be 
sufficient evidence, or even any evidence, to support the award”).
74 See Order, Supreme Court of Georgia (May 7, 2015); see also Lacey 
Yong, Atlanta Creates Specialist Arbitration Court, GLOBAL ARBITRATION 
REVIEW (July 28, 2015).  The jurisdiction of the Business Court extends 
only to Fulton and Gwinnett Counties; however, a new state-wide business 
court is expected to commence operations in August 2020. The state-
wide business court will not supplant the Metro Atlanta Business Court 
in Fulton and Gwinnett Counties, but will cover the rest of the state. See 
O.C.G.A. § 15-5A-1. Like the Metro Atlanta Business Court, the state-wide 
business court will have jurisdiction over international arbitration-related 
disputes. See O.C.G.A. § 15-5A-3(a)(1)(A)(ii).

75 See https://www.fultoncourt.org/business/
76 See Metro Atlanta Business Court 2017 Annual Report, at 6, available at 
https://www.fultoncourt.org/business/Business_Court_2017_Annual_Re-
port.pdf.  
77 See Georgia Bar Rule 5.5(c)(3).
78 See Georgia Bar Rule 5.5(e)(3).
79 Other U.S. jurisdictions allowing foreign lawyers to participate in 
international arbitrations include Delaware, Florida, New Hampshire, New 
York, Pennsylvania, Virginia and Washington D.C.  See David D. Caron & 
Leah D. Harhay, A Call to Action:  Turning the Golden State into a Golden 
Opportunity for International Arbitration, 28 BERKELEY J. INT’L L. 497 
(2010).
80 See Uniform Rules, Superior Courts of the State of Georgia, Rule 4.4.  
It bears emphasizing that neither pro hac vice admission nor any other 
form of permission is required with respect to arbitration proceedings, as 
opposed to proceedings in court.

https://www.fultoncourt.org/business/
https://www.fultoncourt.org/business/Business_Court_2017_Annual_Re-port.pdf
https://www.fultoncourt.org/business/Business_Court_2017_Annual_Re-port.pdf
https://www.fultoncourt.org/business/Business_Court_2017_Annual_Re-port.pdf
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services in that state.”81  Indeed, until recently Georgia was 
the only U.S. state to tick the box with respect to all five 
potentially permissible methods of foreign lawyer practice 
(i.e., bar rules allowing: 1) foreign-educated applicants to 
sit for the state bar exam; 2) foreign legal consultants; 3) pro 
hac vice admission of foreign lawyers in state courts; 4) em-
ployment of in house corporate counsel who are admitted 
to practice in a foreign jurisdiction, but not the U.S.; and 
5) temporary practice by foreign lawyers, also known as 
“FIFO” or “fly in/fly out”).82 

 Should the parties choose to be represented by 
local talent, there is plenty on hand.  With many of the 
world’s largest corporations headquartered in Atlanta, the 
local bar is experienced in handling sophisticated trans-
actions and disputes. Twenty-six of the world’s 100 largest 
law firms (the “AmLaw Global 100”) have offices in Atlanta; 
for five of them, Atlanta is either their largest office or their 
largest U.S. office. Forty-eight of the United States’ 200 
largest firms (the “AmLaw 200”) have Atlanta offices; nine 
of them are homegrown Atlanta-based firms.

IV. ONE OF THE WORLD’S MOST CONVENIENT 
CROSSROADS CITIES

 More passengers – over 100 million annually 
– pass through Hartsfield-Jackson Atlanta International 
Airport than any other airport in the world.  Home to Delta 
Airlines, it has been the world’s busiest airport since 1998, 
averaging approximately 2,500 flights per day. The airport 
offers direct flights to 70 destinations in 45 countries, with 
most international destinations served daily and many 
served twice daily. In May 2012, the city opened a new $1.2 
billion international terminal, substantially enhancing the 
efficiency of travel through the airport. There are over 150 
U.S. destinations with non-stop service, placing 80 percent 
of the U.S. population within a two-hour flight of Atlan-

ta.  In short, Atlanta is one of the world’s most convenient 
crossroads cities.83   

V. WORLD-CLASS HEARING FACILITIES

 No city offers better arbitration hearing facility 
options than Atlanta. The following facilities (listed alpha-
betically) are all custom-designed for arbitration hearings 
and mediations and feature the usual full range of ameni-
ties (business center services; AV equipment and support; 
wireless internet access; complimentary coffee, teas, snacks, 
etc.):

• The American Arbitration Association (“AAA”)/
ICDR regional office – located in a pleasant suburban 
office park setting featuring broad greenbelts – offers 
two large hearing rooms (seats 18 or 24) and one small 
hearing room (seats 12), as well as a videoconferencing 
system through Courtroom Connect, Inc.84 

• The Georgia State University Law Center for Arbi-
tration and Mediation (formerly known as the Atlanta 
Center for International Arbitration and Mediation 
or “ACIAM”) is housed in the $82.5 million Georgia 
State University (GSU) College of Law building, built in 
2015.85   The GSU facility is in a prime location over-
looking Woodruff Park in downtown Atlanta, within a 
five-minute walk of Atlanta’s conference hotel district 
and a metro train station on a direct line to the Atlanta 
airport terminal.  The facility was designed by GSU Pro-
fessor Douglas Yarn, who was formerly a director of the 
AAA’s Center for International Commercial Disputes 
(the precursor to the ICDR).  Professor Yarn carefully 
studied and incorporated the best features of other lead-
ing international arbitration facilities, including the ICC 
hearing rooms in Paris, the International Dispute Reso-
lution Centre (IDRC) in London, and Maxwell Cham-
bers in Singapore.86   The center features seven hearing 
rooms, the largest seating over forty people; a neutrals’ 
lounge; and four breakout rooms, as well as state-of-the-81 Memorandum from A Task Force on International Trade in Legal 

Services to State Supreme Courts and State and Local Bar Associations 
regarding “International Trade in Legal Services and Professional Regula-
tion:  A Framework for State Bars Based on the Georgia Experience” (Jan. 
8, 2014), available at http://www.americanbar.org.  Similarly, in January 
2015, the Conference of Chief Justices issued a resolution encouraging all 
states to consider Georgia “as a worthy guide for their own state endeavors 
to meet the challenges of ever-changing legal markets and increasing 
cross-border law practices.” See Conference of Chief Justices, Resolution 2 
in Support of Regulations Permitting Limited Practice by Foreign Lawyers 
in the United States to Address Issues Arising from Legal Market Globaliza-
tion and Cross-Border Legal Practice (Jan. 28, 2015).  Georgia’s leadership 
position in this area owes much to Ben Greer, a former Secretary-General 
of the International Bar Association (IBA) who has chaired the State Bar’s 
International Trade in Legal Services Committee for many years, and the 
State Bar’s former General Counsel. the late William P. “Bill” Smith.  Both 
are recognized internationally for their expertise regarding the regulation 
of cross-border legal services.
82 Laurel Terry, U.S. Rules Regarding the Five Methods of Foreign Lawyer 
Practice (Jan. 6, 2014), available at www.personal.psu.edu/faculty/l/s/lst3/
Laurel_Terry_map_foreign_Lawyer_policies_jan2014.pdf.  

83 Atlanta Hartsfield-Jackson International Airport, ATL Fact Sheet, avail-
able at http://www.atlanta-airport.com/Airport/ATL/ATL_Factsheet.aspx. 
84 For further information, see www.adr.org.
85 See Benjamin Button-Stephens, Atlanta Centre Establishes Arbitrator 
Council, GLOBAL ARBITRATION REVIEW (June 15, 2017); Meredith 
Hobbs, Atlanta Arbitration Center Enlists International Pros To Raise Pro-
file Overseas, DAILY REPORT (June 29, 2017). 
86 Phil Bolton, Georgia State’s New Law Building to House State-of-the-Art 
Arbitration Center, GLOBAL ATLANTA (Sept. 13, 2013).

http://www.americanbar.org
http://www.personal.psu.edu/faculty/l/s/lst3/
http://www.atlanta-airport.com/Airport/ATL/ATL_Factsheet.aspx
http://www.adr.org
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art videoconferencing technology (by Polycom, Inc.) 
and access to the resources of the GSU law library.87   

• Henning Mediation & Arbitration Service – locat-
ed in the Galleria office/retail district, within walking 
distance of the Cobb Energy Performing Arts Centre 
and Cumberland Mall – offers three large hearing rooms 
(seats 18 or 24), eight medium hearing rooms (seats 8, 
10 or 12), and seven small hearing rooms (seat 6), as 
well as videoconferencing through its eNeutral system.88 

• JAMS – located in Midtown Atlanta, a vibrant, 
walkable urban environment featuring the city’s largest 
concentration of parks and greenspace – offers two large 
hearing rooms (seats 18 or 24), six medium hearing 
rooms (seats 8, 10 or 12), and four small hearing rooms 
(seat 6), as well as the JAMS “Virtual Conference 
Room,” a videoconferencing service through CourtCall 
Video.89  

VI. COST-EFFECTIVE DISPUTE RESOLUTION

 A KPMG study identifies Atlanta as having the 
lowest relative business costs of any of the top ten largest 
metropolitan areas in the United States.90  This is reflected 
in the relative cost of a hotel room in Atlanta compared to 
other major cities. According to the 2015 Hotel Price Index, 
the average rate for a hotel in Atlanta was only 51 percent 
of the average rate in New York. Using the same measure, 
Atlanta also compares favorably to other major non-U.S. 
arbitral centers, with corresponding figures of 61 percent 
for Paris, 51 percent for London, 72 percent for Singapore, 
64 percent for Dubai, and 77 percent for Hong Kong.91   

  As previously noted, the Eleventh Circuit has 
consistently held that “the fact that certain litigation devices 
may not be available in an arbitration is part and parcel 
of arbitration’s ability to offer simplicity, informality, and 
expedition.”92  Thus, unless otherwise agreed by the parties, 
arbitration proceedings are not characterized by broad 
American-style discovery.

VII. STRONG LOCAL AND REGIONAL SUPPORT 
FOR INTERNATIONAL ARBITRATION

 A common element in the rise of all success-
ful arbitration venues is an active collective effort by the 
local community to brand and promote the city as an 
international arbitral seat and fend off any developments 
– legislative, judicial or otherwise – that might diminish 
its attractiveness. The coalition behind the initiative to 
promote Atlanta as a seat of arbitration has pulled together 
under the umbrella of the Atlanta International Arbitration 
Society (AtlAS) and includes several dozen law firms, many 
of them with global practices; a number of southeastern law 
schools; the major U.S.-based arbitration institutions; the 
State Bar of Georgia; the Georgia chapter of the Associa-
tion of Corporate Counsel; the Metro Atlanta and Georgia 
Chambers of Commerce; and state and local political lead-
ers. The AtlAS website (www.arbitrateatlanta.org) features 
supportive quotes from the Governor of Georgia, the Chief 
Justice of the Georgia Supreme Court, the Mayor of Atlanta, 
the President of the State Bar of Georgia, the President of 
the Metro Atlanta Chamber of Commerce, the Dean of the 
Consular Corps, former U.N. Ambassador Andrew Young, 
and others.

 Understanding that protectionism will hamper 
the growth of international arbitration in Atlanta, AtlAS 
is infused with a “big tent” philosophy and seeks to have 
lawyers in neighboring states and beyond view a thriving 
international arbitration platform in Georgia as a busi-
ness opportunity, not a threat.93  The AtlAS membership 
includes lawyers from Birmingham, Charleston, Charlotte, 
Chattanooga, Columbia, Greenville and Nashville, among 
other southeastern cities. 

 AtlAS has presented a series of world-class in-
ternational arbitration conferences. The inaugural AtlAS 
conference, in 2012, was organized around the following 
theme: “The Role of the United States in the International 
Arbitration System of the 21st Century: Trendsetter, Outli-
er or One in a Crowd?”  The faculty of speakers from five 
continents included the presidents of the AAA, LCIA, and 
Chartered Institute of Arbitrators (CIArb); the secretar-
ies-general of ICSID and the China International Economic 
and Trade Arbitration Commission (CIETAC); the chairs of 
the ICC Court of International Arbitration and the inter-
national arbitration committees of the IBA and ABA; three 
of the four reporters for the ALI’s Restatement project on 
the U.S. Law of International Commercial Arbitration; the 
Chief Justice of the Georgia Supreme Court, and the Presi-
dent of the Metro Atlanta Chamber. Nearly 200 participants 
from 17 U.S. states and 19 countries attended the three-day 

87 The Georgia State Arbitration Center does not administer arbitration 
proceedings or offer a set of arbitration rules, and thus does not compete 
with any international arbitral institution, but rather seeks to be “friends” 
with all of them.  The facility hosts hearings administered under the aus-
pices of these institutions, as well as ad hoc proceedings using either the 
UNCITRAL Arbitration Rules or a procedure custom-made by the parties 
for purposes of their particular transaction or dispute. 
88 For further information, see www.henningmediation.com.
89 For further information, see www.jamsadr.com/jams-atlanta/. 
90 KPMG, Competitive Alternatives:  KPMG’s Guide to International Busi-
ness Location Costs, at 51 (2012).
91 See Hotels.com 2015 Hotel Price Index, available at https://hpi.hotels.
com/.  
92 Caley, 428 F.3d at 1378; Dale, 498 F.3d at 1220-21. 

93 See, e.g., Shelby R. Grubbs & Glenn P. Hendrix, International Commercial 
Arbitration, Southern Style, TENN. BAR J. (Sept. 2012). com/us-h22015/.  

http://www.arbitrateatlanta.org
http://www.henningmediation.com
http://www.jamsadr.com/jams-atlanta/
https://hpi.hotels
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event.94  The 2013 AtlAS conference explored the theme, 
“Convergence and Divergence in International Arbitration 
Practice,” and was also a success, again attracting speakers 
and attendees from around the world.95  The 2014 AtlAS 
conference focused on Africa-related international arbi-
tration and was organized in conjunction with a larger 
“Africa-Atlanta 2014” initiative, a year-long series of events 
celebrating the many cultural and economic ties between 
Atlanta and the African continent.96  The 2015 AtlAS con-
ference coincided with the opening of the Atlanta Center 
for International Arbitration and Mediation, which hosted 
the event in its sparkling new facility.97  The 2016 confer-
ence – conducted two months prior to the U.S. presidential 
election – presciently covered the theme:  “International 
Arbitration in a Not So ‘Flat’ World.”98   The 2017 conference 
built upon that theme, addressing “International Business 
Disputes in an Era of Receding Globalism.”99 

 In 2018, the city hosted its first ever “GAR Live,” 
the acclaimed conference series organized by Global Arbi-

tration Review.100   The Chartered Institute of Arbitrators 
(CIArb) – the world’s leading qualifications and profes-
sional body for arbitrators, with a global network of 16,000 
members – held its World Congress in Atlanta, the first 
time in the Institute’s 104-year history that the Congress 
had ever convened in the Western hemisphere.  The city 
also hosted an ICC event, titled “When ICC Met Atlanta,” 
which was capped by a keynote address by the President 
of the ICC Court of International Arbitration, Alexis 
Mourre.101  The College of Commercial Arbitrators (CCA), 
which is the leading U.S.-based professional association for 
arbitrators, also held its annual meeting in Atlanta.  And 
of course AtlAS held its own annual conference, which 
covered the theme, “Skills and Cultures: The Road Ahead for 
International Arbitration.”

 In 2019, AtlAS featured the second “GAR Live At-
lanta,” its Eighth annual conference (“Points of View: Multi-
ple Perspectives on International Arbitration”), and the first 
ever “AtlAS Forum,” an interactive roundtable featuring 
practical tips from experienced arbitrators.

 Law schools in the greater Atlanta area – including 
the University of Georgia (UGA), Georgia State University 
(GSU), and Emory – have helped develop and nurture a 
strong local international arbitration culture.102  UGA is the 
home of the Dean Rusk Center for International, Compar-
ative and Graduate Legal Studies, named after former U.S. 
Secretary of State Dean Rusk, one of many prominent inter-
national lawyers who have taught at UGA.  The Dean of the 
UGA School of Law, Peter “Bo” Rutledge, is himself a noted 
scholar in the field of international dispute resolution, as 
well as a founding member of the AtlAS board of directors. 
The UGA team is one of the perennially strong contenders 
at the Willem C. Vis International Commercial Arbitration 
Moot held in Vienna, Austria.103   

 The GSU College of Law not only hosts the Geor-
gia State University Law Center for Arbitration and Media-
tion, but also the Consortium on Negotiation and Conflict 
Resolution (CNCR), which is headed by Professor Doug-
las Yarn (also a founding member of the AtlAS board).  
Founded in 1987, the CNCR’s research efforts have focused 
on establishing a dynamic and vital bridge between theory 
and practice in conflict management and resolution.  GSU 

04 For recaps of the conference, see Stephen L. Wright, “The United States 
and Its Place in the International Arbitration System of the 21st Century:  
Trendsetter, Outlier or One in A Crowd” – Inaugural Conference of the 
Atlanta International Arbitration Society, LES CAHIERS DE L’ARBITRAGE/
PARIS J. INT’L ARB. 741 (2012-13); Sebastian Perry, Coke – And Arbitra-
tion – Are It, GLOBAL ARBITRATION REVIEW (Apr. 17, 2012); Sebastian 
Perry, Atlanta:  Restating the Obvious?  GLOBAL ARBITRATION REVIEW 
(May 10, 2012); Meredith Hobbs, Panelists Debate Costs and Value of Arbi-
tration, FULTON CO. DAILY REP. (Apr. 18 2012); Dorothy Toth Beasley, Al-
len I. Hirsch & Stephen L. Wright (eds.), Rapporteur Reports on Conference 
Proceedings, available at www.arbitrateatlanta.org. 
95 For recaps of the conference, see Leo Szolnoki, Arbitrators Views Con-
verge and Diverge in Atlanta, GLOBAL ARBITRATION REVIEW (April 25, 
2013); Trevor Williams, Andrew Young:  Atlanta Has “Trump Cards” for 
Arbitration, GLOBAL ATLANTA (April 25, 2013); Dorothy Toth Beasley, 
Allen I. Hirsch & Stephen L. Wright (eds.), AtlAS Conference Report – Con-
vergence and Divergence in International Arbitration Practice: Rapporteur 
Reports on Conference Proceedings (June 27, 2013), available at www.
arbitrateatlanta.org.
96 For recaps of the conference, see Trevor Williams, Arbitration Society 
Conference to Highlight Africa, GLOBAL ATLANTA (Aug. 11, 2014); Mer-
edith Hobbs, Atlanta’s International Arbitration Boosters Look to Africa, 
FULTON CO. DAILY REP. (Oct. 31, 2014); Meredith Hobbs, Conference on 
Africa Looks for Investment, Disputes, Arbitrations, FULTON CO. DAILY 
REP. (Nov. 4, 2014); Meredith Hobbs, Africa:  The Next Frontier for Business 
Arbitration, FULTON CO. DAILY REP. (Nov. 5, 2014); Philippa Maister, Af-
rica Steps Up Dispute Resolution, SOUTHERN TIMES (Mar. 16, 2016); Dor-
othy Toth Beasley, Allen I. Hirsch & Stephen L. Wright (eds.), Rapporteur 
Reports on Conference Proceedings, available at www.arbitrateatlanta.org.
97 See Lacey Yong, Atlanta Hearing Centre Opens for Business, GLOBAL 
ARBITRATION REVIEW (Oct. 13, 2015).
98 See Trevor Williams, Are Big Trade Deals Creating ’Secret Courts’ by 
Pushing Arbitration? GLOBAL ATLANTA (Oct. 14, 2016). 
99 See Meredith Hobbs, AtlAS Arbitration Conference Draws International 
Bigwigs, DAILY REPORT (Oct. 21, 2017); Meredith Hobbs, International 
Arbitration Pros See Risks in Trump Era, DAILY REPORT (Oct. 24, 2017); 
Christopher Campbell, Beacon in the American South: International Busi-
ness Disputes in an Era of Receding Globalism, KLUWER ARBITRATION 
BLOG (Dec. 10, 2017), available at http://arbitrationblog.kluwerarbitra-
tion.com/2017/12/10/beacon-american-south-international-business-dis-
putes-era-receding-globalism/.

100 GAR Live Atlanta – in pictures, GLOBAL ARBITRATION REVIEW (Mar. 
27, 2018); Tom Jones, Paranoia about paranoia? GAR Live Atlanta looks at 
due process, GLOBAL ARBITRATION REVIEW (Mar. 27, 2018).
101 Tom Jones & Alison Ross, Mourre Calls for Institutions to Join Forces, 
GLOBAL ARBITRATION REVIEW (March 9, 2018).
102 Daniel J. King, Brian A. White & Ryan J. Szczepanik, International 
Arbitration in Georgia, 12 GA. BAR J. 13, 21 (Apr. 2011).
103 Georgia Law Students Compete in Vis Arbitration Moot in Vienna, UGA 
LAW (Apr. 3, 2018; Leighton Rowell, UGA Law School Finishes in Top Ten 
at International Moot Court Competition, THE RED & BLACK (June 14, 
2014); Curry Andrews, Georgia Law Moot Court Team Finishes Among the 
Top in World, UGA TODAY (May 3, 2011).  

http://www.arbitrateatlanta.org
http://www.arbitrateatlanta.org
http://www.arbitrateatlanta.org
http://www.arbitrateatlanta.org
http://arbitrationblog.kluwerarbitra-tion.com/2017/12/10/beacon-american-south-international-business-dis-putes-era-receding-globalism/
http://arbitrationblog.kluwerarbitra-tion.com/2017/12/10/beacon-american-south-international-business-dis-putes-era-receding-globalism/
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also co-sponsors the Summer Academy in International 
Commercial Arbitration in Linz, Austria, and consistently 
fields highly competitive teams at the Vienna Vis Moot.  

 Emory has a unique link to the world – its rela-
tionship with The Carter Center, a non-governmental orga-
nization founded by former President Jimmy Carter which 
addresses some of the most pressing and complex issues 
of our time in the areas of democracy building, conflict 
resolution, and human rights, among other global issues. 
Emory’s partnership with The Carter Center features in the 
law school’s longstanding program for international advo-
cacy and dispute resolution.104  Like UGA and GSU, Emory 
offers a robust LLM program for foreign-trained lawyers.

VIII. OTHER INTANGIBLES

 Atlanta’s reputation as an outward-looking, in-
ternationally-oriented city makes it an attractive venue for 
non-U.S. parties. The 1996 Olympics, Atlanta-based CARE 
and CNN, and the ethos of the “city too busy to hate” are all 
part of the city’s cosmopolitan global brand.105  The Martin 
Luther King Center for Non-Violent Social Change and The 
Carter Center (each bearing the name of native Georgians 
who became Nobel Peace Prize Laureates) provide a beacon 
of hope and support for those struggling for equal rights 
and democracy all over the world.  In the words of former 
U.N. Ambassador and Atlanta Mayor Andrew Young:  
“Atlanta is Arbitration Central.  The home of Coca Cola, 
Martin Luther King Jr. and President Jimmy Carter has a 
century of experience in conflict resolution of every type.  
Coming to Atlanta, the world cannot only discuss issues, 
but experience the result of diverse groups and opinions 
living and thriving beyond conflict.”106   

 Atlanta is also a gateway city for global business.  
Sixty-five countries are represented in Atlanta by a consul-
ate, trade office, or bi-national chamber of commerce.107   
The metro area is home to approximately 750,000 for-

eign-born residents,108  and over 2,800 international busi-
nesses from more than 40 countries have established their 
U.S. headquarters or operations in Atlanta.109   

 Atlanta is the economic capital of the southeast 
U.S., a region that, as a separate country, would have the 
seventh highest GDP in the world.110  Many of the world’s 
foremost companies, respected brands and charitable orga-
nizations call Atlanta home, including AGCO, CARE, Coca 
Cola, Delta Airlines, First Data, Georgia-Pacific, Home 
Depot, NCR, Newell Rubbermaid, UPS and ICE (owner of 
the New York Stock Exchange and Euronext group of stock 
exchanges, among others). Atlanta hosts the third-largest 
concentration of Fortune 500 company headquarters in the 
United States.111   

 Atlanta is also simply a wonderful place to visit.  
As described on the AtlAS website:

In Atlanta, home of the 1996 Summer Olympic 
Games, hospitality is more than a catchphrase.  
Described by National Geographic Traveler as one of 
the top 50 places (and top 20 urban spaces) to visit 
in a lifetime, Atlanta is a city that loves to play host, 
sparing no effort to make every visitor feel welcome.

Sample the vibrant culture of this diverse New South 
metropolis with a visit to such world-class insti-
tutions as the Woodruff Arts Center, the High Muse-
um, the Fox Theatre, the Atlanta Symphony Orches-
tra, the Alliance Theatre and the Atlanta Ballet.  Tour 
the Jimmy Carter Presidential Library and Museum 
and The Carter Center, the Martin Luther King, Jr. 
National Historic Site, the National Center for Civil 
and Human Rights (a recently opened attraction 
that commemorates and connects the American 
civil rights movement to today’s global human rights 
movements), the Georgia Aquarium (the largest 
aquarium in the world), Civil War battlefields, the 
Margaret Mitchell House, and CNN Center.

Take in a game by the Atlanta Falcons (American 
football), the Atlanta Braves (baseball), the Atlanta 
Hawks (basketball), or the Atlanta United Football 
Club (soccer), which won the U.S. Major League 

104 Several dozen law students from these and several other, mostly 
southeastern, law schools have served as volunteers and rapporteurs for 
the AtlAS conferences.   The conference reports are available on the AtlAS 
website.   
105 Andy Ambrose, Four Things You Should Know about Atlanta, Ameri-
can Historical Ass’n (Dec. 2006) available at http://www.historians.org/ 
(“Atlanta also gained a reputation as a racially progressive southern city … 
During the 1960s, the image gained wider national acceptance following 
… the skillful use of the slogan ‘The City Too Busy to Hate’ to set Atlanta 
apart from the racial violence occurring in other southern cities”). 
106 Testimonial by Andrew Young on the website of the Atlanta Internation-
al Arbitration Society, www.arbitrateatlanta.org; see also Trevor Williams, 
Andrew Young: Atlanta Has “Trump Cards” for Arbitration, GLOBAL 
ATLANTA (Apr. 25, 2013).  
107 Metro Atlanta Chamber, Global Commerce, available at www.metroat-
lantachamber.com/business/global-commerce.   

108 Craig Schneider & Marcus K. Garner, Foreign-born Population Contin-
ues to Grow in Metro Atlanta, ATLANTA JOURNAL-CONSTITUTION (Dec. 
18, 2010).  
109 Metro Atlanta Chamber, Metro Atlanta Tops Rankings Among World’s 
Most Competitive Cities (Dec. 18, 2013).    
110 Based on aggregate U.S. Federal Reserve GDP data for Georgia, Florida, 
Alabama, Tennessee, North Carolina, South Carolina and Mississippi 
(seehttp://research.stlouisfed.org/fred2/) and slotting that total into the 
World Bank GDP tables.  See World Bank GDP Data, available at http://
data.worldbank.org/indicator/ny.gdp.mktp.cd.   
111 Metro Atlanta Chamber, Atlanta Ranks Third in the Nation Among Cities 
with the Most Fortune 500 Headquarters (Mar. 20, 2013).

http://www.historians.org/
http://www.arbitrateatlanta.org
http://www.metroat-lantachamber.com/business/global-commerce
http://www.metroat-lantachamber.com/business/global-commerce
http://www.metroat-lantachamber.com/business/global-commerce
seehttp://research.stlouisfed.org/fred2/
http://data.worldbank.org/indicator/ny.gdp.mktp.cd
http://data.worldbank.org/indicator/ny.gdp.mktp.cd
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Soccer (MLS) championship in 2018.  Atlanta United 
is among the top 15 soccer (football) clubs for atten-
dances worldwide (higher, for example, than either 
Chelsea or Everton).  A recent feature in a British 
newspaper, The Daily Mail, described Atlanta United 
matches as “renowned for their noise, colour, ban-
ners, klaxons and the loudest thunderclap you’ll ever 
hear at a sporting venue, accompanied by chants of 
A-T-L. It’s a potent mix of the San Siro, Maracana 
and old-school English grounds.”

Treat yourself to some upscale shopping in Buck-
head or browse the bohemian shops of Little Five 
Points.  Play golf on some of the world’s top courses.  
Enjoy the Chattahoochee River National Recreation 
Area, aptly described by the National Park Service 
as an “Ancient River in a Modern City.”  Or sim-
ply absorb the beauty of some of the city’s lovingly 
landscaped neighborhoods, many of them connected 
by the Atlanta BeltLine, a network of public parks 
and multi-use trails along a historic railroad corridor 
circling downtown, parts of which are lined with 
bars and restaurants. Known as a “city in a forest,” 
with more tree cover than any other major city in the 
U.S., Atlanta is lush with dogwoods, magnolias, and 
magnificent oaks.

If parts of Atlanta look familiar during your first vis-
it, perhaps you already saw them in a movie. Georgia 
was the world’s top location for shooting feature 
films in 2016, with 17 of the 100 top-grossing movies 
filmed here (ahead of the UK with 16 feature films, 
Canada with 13, and California with 12). While 
Georgia slipped to number 2 worldwide in 2017, 
it continues to lead any other U.S. state (including 
California) in feature film production. 

At the end of the day, enjoy some of Atlanta’s 
award-winning dining – described by the New York 
Times as a “new kind of sophisticated Southern sen-
sibility centered on the farm but experienced in the 
city.”  And if you’re still not ready to turn in for the 
evening, take in some famed “Hotlanta” nightlife and 
the city’s spirited music scene.112 

IX. DESIGNATING ATLANTA AS THE SITUS OF 
THE ARBITRATION HEARING, WHILE SPEC-
IFYING ANOTHER JURISDICTION AS THE 
ARBITRAL SEAT

 Parties should consider designating Atlanta as the 
situs of an arbitration hearing, even if another jurisdiction 
is designated as the “seat” of the arbitration.  The arbitral 

seat is, in effect, the legal domicile or juridicial home of 
the arbitration.  The laws of the seat govern the procedural 
conduct of the arbitration and also define the relationship 
between the arbitral proceeding and the courts (including, 
for instance, the grounds for vacatur of an arbitral award, 
as discussed supra in Sections II.B. and C.).  The arbitra-
tion hearing need not be – and, indeed, very often is not – 
conducted in the same jurisdiction that is designated as the 
legal seat of the arbitration.  As noted in a leading treatise, 
“parties often agree to arbitration in State X, but the arbitral 
proceedings are physically conducted in other places for 
reasons of convenience, without any intention to change 
the arbitral seat or the legal regime applicable to the arbitral 
proceedings.”113  Given its convenience as a transportation 
hub, superb (and yet reasonably priced) hearing facili-
ties, and welcoming regulatory environment for non-U.S. 
lawyers, Atlanta is a logical place to conduct an arbitration 
hearing, regardless of the legal regime chosen to govern the 
conduct of the arbitration.

 Another option is to designate Atlanta as the both 
the situs of the hearing and as the arbitral seat, but have 
the contract governed by the substantive law of another 
jurisdiction, such as New York.  The New York State Bar 
Association (NYSBA) has engaged in a concerted effort to 
promote New York law in choice of law clauses in non-New 
York contracts and to make New York law accessible to 
non-New York lawyers and parties.114   Using this approach, 
the merits of the parties’ dispute would be decided by New 
York law, but the procedural law governing the arbitra-
tion would be the FAA as applied by the Eleventh Circuit 
(which, as previously explained, is more international arbi-
tration-friendly than the Second Circuit, which covers New 
York), with any gaps in the FAA being filled by the UNCI-
TRAL model law (which has been adopted by Georgia, but 
not New York).  This option affords the best of both worlds 
to a party that is comfortable with New York substantive 
law, but less comfortable with some of the downsides of 

112 www.arbitrateatlanta.org/a-tradition-of-hospitality/.  

113 GARY B. BORN, INT’L COMM. ARB. (2nd Ed.) 1595 (2014); see also 
Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi 
Negara, 364 F.3d 274, 291-92 (5th Cir. 2004) (“In selecting Switzerland as 
the site of the arbitration, the parties were not choosing a physical place 
for the arbitration to occur, but rather the place where the award would 
be ‘made.’ ... The arbitration proceeding in this case physically occurred 
in Paris, but the award was ‘made in’ Geneva, the place of the arbitration 
in the legal sense.”); NIGEL BLACKABY & CONSTANTINE PARTASIDES, 
REDFERN & HUNTER ON INT’L ARB. ¶¶ 3.55-3.59 at 181-83 (2009).
114 See, e.g., GLEN BANKS, NEW YORK CONTRACT LAW: A GUIDE FOR 
NON-NEW YORK ATTORNEYS (2014); NYSBA, Final Report of the NYS-
BA’s Task Force on New York Law in International Matters, at 5 (June 25, 
2011).  New York law ranks second only to English law in being selected 
to govern international trade contracts.  See JONATHAN MORGAN, 
CONTRACT LAW MINIMALISM: A FORMALIST RESTATEMENT OF COM-
MERCIAL CONTRACT LAW, 184-86 (2013); see also Theodore Eisenberg & 
Geoffrey P. Miller, The Flight to New York:  An Empirical Study of Choice of 
Law and Choice of Forum Clauses in Publicly-Held Companies’ Contracts, 
30 CARDOZO L. REV. 2073 (2009). 

http://www.arbitrateatlanta.org/a-tradition-of-hospitality/
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arbitrating in New York, such as the possibility of manifest 
disregard review of an arbitral award.

 As this chapter is being updated, the world in the 
midst of the COVID-19 pandemic, and arbitration is trend-
ing toward virtual proceedings. An Atlanta seat is a logical 
choice for a virtual arbitration, as the proceeding will be 
governed by the most international arbitration-friendly 
legal regime in the United States.

X. CONCLUSION

 Georgia offers one of the most supportive legal 
frameworks for international arbitration in the world, 
including not only arbitration-friendly courts and legisla-
tion, but also the most welcoming environment for foreign 
lawyers in the United States.  Atlanta is a global business 
gateway that is home to many of the world’s largest corpo-
rations and the world’s busiest airport, with direct flights 
available to most major international business centers.  Yet 
despite its sophistication, Atlanta is one of the world’s least 
expensive major cities.  A city known worldwide for its hos-
pitality and multicultural embrace, Atlanta is an ideal venue 
for international arbitrations.
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CHAPTER 3

Strategies for Establishing an Arbitral Seat:
A Roadmap Based on the AtlAS Experience

Shelby Grubbs*
 

Abstract

During the last quarter century, the number of commu-
nities and jurisdictions seeking to attract international 
arbitrations has proliferated.  While each potential arbitral 
seat and hearing venue has its peculiar advantages, com-
mon elements in successful strategies for developing the 
legal, political and social infrastructure in North Amer-
ica can be identified.   This article notes those strategies 
with particular emphasis on the experience of the Atlanta 
International Arbitration Society (AtlAS) and the Greater 
Atlanta community.

Introduction

While no two jurisdictions are precisely the same, it is pos-
sible to identify steps that are necessary (or at least highly 
advisable) for developing a jurisdiction which, in time, can 
hope to host arbitrations.  These steps include: 

1. Mobilizing the local bar by forming an arbitra-
tion club or society;

2. Involving the local economic development com-
munity;

3. Assessing and improving the local infrastruc-
ture supporting arbitration;

4. Assessing and improving the local legal environ-
ment;

5. Developing a compelling website, marketing 
collateral and “why us” story;

6. Building a brand and staying in the public eye; 
and 

7. Paying close attention to the needs and desires 
of users of arbitration services.

1. Mobilizing the bar

Because neither North American governments nor NGOs 
are likely to take on the substantial and sustained effort 
needed to bring arbitration business to a particular jurisdic-
tion, a group is needed to spearhead the various additional 
steps noted below.  The legal profession is presumably a 
primary beneficiary of increased arbitration business flow-
ing into a community or jurisdiction. Hence, it is perhaps 
appropriate that in North America, at least,1 it will typically 
fall to a segment of the local bar2 to organize and pursue 

  *Managing member in the Atlanta, Georgia office of Miller & Martin 
PLLC, Shelby Grubbs, F. CIArb, works as an advocate and neutral. From 
2014–2017, he was Executive Director at the Atlanta Center for Interna-
tional Arbitration and Mediation.  He has taught international commer-
cial arbitration as an adjunct professor at the US law schools at Emory 
University, Georgia State University and Vanderbilt University.  An 
earlier version of this paper was prepared for a program of the Charlotte 
International Arbitration Society with valuable input from Teresa Gar-
cia-Reyes, Senior Counsel – Litigation, General Electric Oil & Gas.  In 
addition, the author thanks Destiney Randolph, a third-year law student 
at Vanderbilt Law School, for her assistance with this paper.

1In Asia, governments in Hong Kong and Singapore have been willing to 
invest in efforts to bring arbitration business to local centers.

2Of course, an industry-based group or a group based on some other affin-
ity might organize the effort.  For example, the Silicon Valley Arbitration 
and Mediation Center (SVAMC) focuses on tech disputes.  While based in 
Silicon Valley, SVAMC’s membership is open to anyone in the world in-
terested in promoting arbitration and alternative dispute resolution in the 
tech industry.  Despite the global membership, this group’s activity nec-
essarily increases the Silicon Valley area’s profile as a potential arbitration 
hub for a particular type of dispute.  The same could be said for Houston 
when it comes to energy disputes.

Reprinted with the kind permission of Shelby Grubbs. Copyright 2019.  All rights reserved.
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efforts to establish and enhance a jurisdiction’s pro-arbitra-
tion “chops” through a local arbitration club or society.3
   
In recent years, Toronto took this approach when the 
Toronto Commercial Arbitration Society (TCAS) assisted 
in the creation of Arbitration Place and so did New York, 
where the International Arbitration Club of New York 
helped foster the New York International Arbitration Cen-
tre (NYIAC).  It was also true of Atlanta where the Atlanta 
International Arbitration Society (AtlAS) led local efforts, 
and in Charlotte and Houston, where the Charlotte Inter-
national Arbitration Society and the Houston International 
Arbitration Club have organized and led efforts.  There are 
similar organizations in a number of major cities on the 
North American continent.4 

The local society or club’s first order of business is presum-
ably to decide how it will be organized and governed.  In 
this regard, it should determine whether it will be open to 
all comers, including non-lawyers, or whether it should be 
a more exclusive (by invitation only) group.5   

In any event, it is important that the organization include a 
core group of arbitration practitioners who are knowledge-
able and well regarded, and it is highly desirable that in-
house lawyers be an active part of the group.   Fostering the 
creation of young lawyer divisions or sections is likewise 
important.  Involving young practitioners and giving them 
experience in the field necessarily makes a jurisdiction 
more “pro-arbitration” as it feeds the pipeline of available 
and experienced practitioners (both counsel and arbitra-
tors).

Once the organization is in place, it should articulate a 
purpose.  Here is the stated purpose of the Atlanta Interna-
tional Arbitration Society:6

 
To serve the global community in providing world-class 
quality and efficient service, in a highly cost-competitive 
and value-driven environment by:

• Promoting the use of international arbitration 
and the selection of Atlanta as the situs for inter-
national arbitration proceedings;

• Providing a forum where practitioners, neutrals, 
corporate counsel and others interested in inter-
national arbitration can network and exchange 
ideas and information (including interaction be-
tween external and in-house counsel on improv-
ing the efficiency of the process); 

• Working to enhance local legal infrastructure for 
international arbitration through legislative and 
judicial education;

• Enhancing the Georgia bar’s knowledge of 
international arbitration through legislation and 
judicial education; 

• Interacting with and supporting local academic 
programs on international arbitration at area 
universities, and 

• Promoting and organizing international arbitra-
tion conferences in Atlanta. 

Next, the organization should conduct an inventory of 
available resources, including contacts in government, in 
the economic development community and in academia. At 
the same time, the group needs to develop a business case 
for arbitration noting the likely, or at least plausible, return 
on what is likely to be a significant investment of time and 
money.7  The revenue analysis should make an effort to 

3Difficult though the effort to develop a pro-arbitration jurisdiction may 
be, progress is possible.  The Atlanta effort began in earnest in 2011.  By 
2018, a study by the University of Leicester put Atlanta in fifth place 
among US seats for international arbitration, behind New York City, 
Miami, Washington D.C. and Chicago.  Rounding out the top ten were 
San Francisco, Houston, Dallas, Seattle and Los Angeles.  Tony Cole, et al., 
Arbitration in the Americas: Report on a Survey of Arbitration Practitioners 
6 (2018), https://www2.le.ac.uk/departments/law/research/arbitration/
files/arbitration-in-the-americas-report-on-a-survey-of-arbitration-prac-
titioners.

4E.g., Chicago International Dispute Resolution Association, Miami In-
ternational Arbitration Society, Western Canada Commercial Arbitration 
Society (Vancouver).

5The International Arbitration Club of New York is an invitation-only 
group.  TCAS in Toronto, AtlAS in Atlanta and the Charlotte International 
Arbitration Society, by contrast, are open to all interested persons.

6SVAMC’s mission statement is similar to the one adopted by AtlAS.  See 
https://svamc.org.

7Like other financial projections, determining whether efforts to establish 
a community as an arbitral hub will be based, at best, on educated guesses.  
No guarantees can be made.  That said, and while each community will 
need to develop a separate business case, there are two published studies 
which can to be used in getting started.  We are aware of two studies 
regarding the value of the international hearings market.  A 2011 report 
from the New York State Bar suggests that the yearly value of internation-
al dispute resolution for New York is between $2 billion and $4 billion 
USD.  N.Y. Bar Ass’n, Final Report of the New York State Bar Association’s 
Task Force on New York Law in International Matters (2011), https://www.
nysba.org/InternationalReport/.  Additionally, a 2012 study for Toronto 
by Charles River Associates puts the value of international arbitration 
business in Toronto in excess of $200 million USD per year – a figure 
that includes counsel fees and neutral fees.  Charles River Associates, 
Arbitration in Toronto: An Economic Study 4 (2012), http://www.crai.
com/sites/default/files/publications/Arbitration-in-Toronto-An-Econom-
ic-Study.pdf.  These figures do not capture the non-legal component of the 
economic benefits of a hearing center.  A single international arbitration in 
Toronto generates, on average, about $70,000 USD in airfare and non-legal 
revenue. Id.  Notably, this $70,000 USD number fails to include the value 
of rents, salaries, etc. when international legal firms and other providers 

https://www2.le.ac.uk/departments/law/research/arbitration/
https://svamc.org
https://www
http://www.crai
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One final point for consideration pertains to whether the 
group aspires to foster the creation of an administering 
institution, like for example, the ICC, ICDR, JAMS, CPR, 
etc., or whether simply establishing the jurisdiction as 
arbitration friendly with, perhaps, a state-of-the-art hearing 
center would be sufficient.  While administering institu-
tions generate revenue in handling disputes, the resources 
needed to establish such an institution are very substantial 
and the competition, particularly for a new institution, is 
daunting.10  Moreover, a group which does not foster an 
administering institution is able to ally with one or more 
established institutions, rather than compete with them.  
In North America, recent efforts have mostly focused on 
establishing hearing centers which are open to all adminis-
tering institutions.  Arbitration Place in Toronto took this 
approach as did NYIAC and AtlAS along with the Atlanta 
Center for International Arbitration and Mediation,11  
now known as the Georgia State Arbitration Center.12  A 

consider the benefits, which should accrue to the local bar 
by reason of its providing a service to the local, regional 
and national business, which generally tends to regard arbi-
tration as an important technique for resolving disputes.8

   
Also, while anticipated revenues and increased service of-
ferings are, no doubt, a critical item for consideration, there 
are intangibles which ought also be considered, including 
the manner in which being an arbitral hub can confer pres-
tige on a community and reinforce other efforts to develop 
international and domestic business activity.9 

locate to a city and local firms expand; when adjusted for inflation and the 
higher exchange rate between the US and Canadian dollars, $70,000 USD 
is nearly the same in 2019 as it was in 2012. Other commentators have 
suggested that becoming an arbitral hub is highly lucrative.  See Lucy Reed, 
Mark Mangan & Darius Chan, Follow the Leader – The Rise of Singapore 
as a World Class Arbitration Centre, LEGAL WEEK (Nov. 1, 2010), https://
www.law.com/legal-week/2012/11/01/follow-the-leader-the-rise-of-sin-
gapore-as-a-world-class-arbitration-centre/?slreturn=20190424091127 
(Singapore’s dispute resolution business may be worth as much as $1 
billion USD annually.).

8Data and commentary about the general satisfaction of corporate counsel 
and other users of arbitration suggest that international arbitration is 
regarded as useful and needed.  Edna Sussman and John Wilkerson 
summarize this information in a paper entitled “Benefits of Arbitration for 
Commercial Disputes,” noting: 

• A majority of users believe arbitration is better, cheaper and 
faster than litigation.  Rand Institute for Civil Justice, “Business to 
Business Arbitration in the United States, Perceptions of Corporate 
Counsel” (2011). 
• Eighty-three percent of business people believe that arbitration 
is “a more just process” than litigation.  Id.  
• A majority of parties to arbitrations believe arbitrators are 
more likely to understand the subject of the dispute than judges.  Id. 
• Counsel make fewer errors in predicting arbitration outcomes 
than judge or jury outcomes.  Randall Kizer, Beyond Right and Wrong 
(Springer 2010). 
• Eighty-three percent of corporate counsel are satisfied with 
international arbitration.  PriceWaterhouse Coopers, International 
Arbitration, Corporate Attitudes and Practices (2008). 
• Three arbitrators are less likely to be influenced by bias than 
judges in a bench trial.  Guthrie, Misjudging, 7 Nev. L.J. 420 (2007). 
• Voluntary compliance with arbitration awards is over 90%. 
https://www.americanbar.org/content/dam/aba/publications/dispute_
resolution_magazine/March_2012_Sussman_Wilkinson_March_5.
authcheckdam.pdf.

9Commentators recognize that “much prestige attaches to a country acting 
as a host of arbitrations.”  See, e.g., Stephan Wilske, The Global Competition 
for the ‘Best’ Place of Arbitration for International Arbitrators – A More 
or Less Biased Review of the Usual Suspects and Recent Newcomers, 1 (1) 
CONTEMP. ASIA ARB. J. 21, 29 (2008).  Similarly, policy makers see the 
arbitration business as “important from [both] an economic standpoint 
and for international reputation.”   Opinion of the Swiss Federal Council of 
17 May 2006 on the Report of 17 February 2006 of the Legal Affairs Com-
mission of the Federal Council concerning the parliamentary initiative to 
amend Article 186 of the Swiss Private International Law Act, ad 02.415, 
pg. 4483, cited in Wilske, supra.  London has historically been particularly 
attentive to the benefits of being an arbitral hub, with no less a figure than 
former Chancellor of Exchequer George Osborne having noted an inten-
tion to promote “the UK as the global centre for arbitration.”  Ian Cruse & 
Matthew Purvis, Debate on 21 June: Economic Growth Strategy, House of 
Lords Library Note 2012/025, 15 June 2012, 6.  As for dedicated hearing 
facilities, David Adelman, former US Ambassador to Singapore, has 

advised that “a hearing center is a part of a city’s global ecology.”  Private 
conversation with Shelby Grubbs, October 15, 2014, Singapore.  Certain-
ly, plenty of communities are jumping in.  As David Samuels, Managing 
Editor of Global Arbitration Review notes: “The impulse to have an 
arbitration centre is a bit like the impulse to have a stock exchange: fairly 
universal.” GAR’s Guide to Regional Arbitration Centres 2014, at 2.  This is 
not to say that diligent effort will not pay off.  AtlAS started in 2010.

10See, e.g., Timothy G. Nelson (2019), International Arbitration Round-
table, FINANCIER WORLDWIDE, June 2019 (“The challenge for any 
putative arbitration venue is, first and foremost, to persuade the users 
that it has a track record of consistency, that its courts work well and that 
its local laws and infrastructure will support arbitration”); see also, Eric 
P. Tuchmann (2019) International Arbitration Roundtable, FINANCIER 
WORLDWIDE, June 2019 (“[T]here are tremendous challenges with 
establishing a viable institution. When you have parties from different 
parts of the world, they may not want to place their trust in an unfamil-
iar international institution or arbitrator appointment process. It takes a 
long time to develop a reputation for neutrality, expertise and compe-
tence in administering cases.”).

11The Atlanta Center for International Arbitration and Mediation was 
established at the Georgia State University College of Law in 2014 as 
a state-of-the art hearing center with the help and financial support of 
AtlAS.  Effective July 1, 2019, its name changed to the Georgia State 
Arbitration Center.

12A model for the Toronto, New York and Atlanta arbitration centers is 
Maxwell Chambers in Singapore.  Maxwell Chambers is on the upper 
floors of the old customs house in a building owned by the government.  
The building’s lower floors are leased to various institutions in the busi-
ness of administering arbitrations, including the International Centre 
for Dispute Resolution, International Chamber of Commerce Court of 
International Arbitration, Singapore International Arbitration Centre, 
Singapore International Mediation Centre and the World Intellectual 
Property Association.  In addition, various law firms and barristers’ 
chambers have offices at Maxwell Chambers. Thus, the Maxwell 
Chambers’ approach seeks to create an arbitration community around 
a hearing facility and within the local legal profession.  This community 
becomes a kind of ecosystem which supports the hearing facility, enables 
the hearing facility to attract arbitration work, and nurtures and grows 
an arbitral community.  To some extent, this is the approach of Arbi-
tration Place in Toronto.  Arbitration Place has resident arbitrators and 
arbitrators’ chambers in space adjacent to its hearing rooms.

https://www.law.com/legal-week/2012/11/01/follow-the-leader-the-rise-of-sin-gapore-as-a-world-class-arbitration-centre/?slreturn=20190424091127
https://www.law.com/legal-week/2012/11/01/follow-the-leader-the-rise-of-sin-gapore-as-a-world-class-arbitration-centre/?slreturn=20190424091127
https://www.law.com/legal-week/2012/11/01/follow-the-leader-the-rise-of-sin-gapore-as-a-world-class-arbitration-centre/?slreturn=20190424091127
https://www.law.com/legal-week/2012/11/01/follow-the-leader-the-rise-of-sin-gapore-as-a-world-class-arbitration-centre/?slreturn=20190424091127
https://www.americanbar.org/content/dam/aba/publications/dispute_
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counter-example is the British Virgin Islands International 
Arbitration Centre which has adopted rules, maintains a 
panel of arbitrators and is otherwise set up to administer 
arbitration matters.13

These efforts have been useful in gaining for AtlAS in-
creased salience in the marketplace.14  

2. Involving the Economic Development Community 

As noted, becoming an arbitral hub brings money and pres-
tige to a community.  Moreover, international arbitration 
helps brand a city as cosmopolitan and as a place with the 
facilities and capability to conduct global business.

Economic development agencies15 generally collect and 
publish data, which are of assistance as well.  Plainly, inter-
national marketing efforts ought to consider and focus on 
primary trading partners.16  

Economic development agencies also offer resources and 
contacts, which can help in multiple ways, including in 
convincing a reluctant legislature that international arbitra-
tion business benefits extend beyond the legal communi-

ty.17  Agencies are also useful partners along with industry 
organizations for conferences focusing or touching on 
developments in arbitration as it relates to business in the 
local community.18  

3. Assessing/improving “hearing” infrastructure 

Hearing infrastructure in this context includes not only 
transportation facilities and business travel facilities, but 
also the availability of hearing facilities and translation ser-
vices.  All should be catalogued19 and compared to available 
survey data from Global Arbitration Review.20  The GAR 
survey notes the attributes regarded as important in the 
selection of a location for hearings.  These include:

• Location, e.g., city center, accessibility, proximity 
to airport, etc.; 

• Price and perceived value for money;

• Room size and comfort;

• Availability of IT services; and 

• Helpfulness of staff. 

Of course, other items considered might include:

• Breakout and office facilities;

• Proximity to hotels and restaurants;

• Neutral ground, and 

• Ease of booking

13If a center opts to develop as an administrative institution like BVI, 
additional steps are needed if it is to gain acceptance in the marketplace.  
See Teresa Garcia-Reyes & Michael McIlwrath, Arbitration Institutions:  
Five Things Your Website Must Do to Attract Cases, KLUWER ARBITRA-
TION BLOG (Jan. 17, 2018), http://arbitrationblog.kluwerarbitration.
com/2018/01/17/mike/. 

14See supra note 3.

15Among the original board members at AtlAS was the Vice President for 
International Business Development at the Metropolitan Atlanta Chamber 
of Commerce (MAC).  Moreover, the formation of AtlAS coincided closely 
with the Brookings Institution making Atlanta a focus of its Global Cities 
Initiative, a development which was hugely helpful to the efforts of AtlAS.  
In fact, Brookings has praised AtlAS and economic development agencies 
for the way they leveraged local assets, in particular the Atlanta Hartsfield 
Jackson International Airport.  See Marek Gootman & Rachel Barker, 
Atlanta Links International Disputes and Airport as Runway to Global 
Services Economy, THE BROOKS INSTITUTE (May 25, 2016), https://www.
brookings.edu/blog/the-avenue/2016/05/25/atlanta-links-internation-
al-disputes-and-airport-as-runway-to-global-services-economy/.

16In Atlanta, efforts were assisted by the knowledge of Georgia’s top ten 
export destinations (Canada, Mexico, China, Germany, Japan, the United 
Kingdom, Singapore, South Korea, Brazil and the Netherlands) and the 
countries of origin for imports (China, Germany, Mexico, South Korea, 
Japan, Canada, the United Kingdom, India, France and Italy).  Similarly, 
efforts were informed by knowledge regarding major goods exported 
(aircraft and aircraft parts, gas turbines, automobiles, wood products 
and chips, paper and paper board, floor covering, agricultural machin-
ery, poultry and peanuts) and imported (automobiles, pharmaceuticals, 
computers, aircraft and aircraft parts, copper, telecommunication goods, 
chemicals, building materials, construction equipment and furniture).

17In addition to the Metro Chamber of Commerce, AtlAS worked with the 
Atlanta Mayor’s Office of International Affairs, the International Affairs 
Unit of the Atlanta Airport, the Georgia Department of Economic Devel-
opment, the Georgia Chamber of Commerce and the Atlanta Convention 
and Business Bureau.  Partly because of the support of these institutions, 
AtlAS also received publicity from various media including Global Atlanta 
(an online business publication), the Atlanta Business Chronicle and the 
Daily Report, the local American law media publication.

18For example, the AIPN/ICDR conference on dispute resolution is a 
yearly conference hosted by the Association of International Petroleum 
Negotiators and the International Centre for Dispute Resolution in Hous-
ton and other cities generally regarded as hubs for the energy industry.

19Atlanta’s inventory included its airport and its reputation as a major 
business headquarters, its sophisticated bar and, from 2015 forward, the 
hearing facilities operated at the Georgia State University College of Law.

20https://globalarbitrationreview.com/benchmarking/guide-to-region-
al-arbitration-volume-6-2018/1150108/survey-results.

http://arbitrationblog.kluwerarbitration
https://www
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4. Assessing/improving the legal environment

The Chartered Institute’s London Centenary Principles, 
announced in 2015, posit an excellent checklist for an aspir-
ing community intent on seeing that its legal environment 
is regarded as appropriately hospitable to international 
arbitration.21 These principles, noted below, would appear 
to be minimally required for a jurisdiction aspiring to be 
regarded as a suitable arbitral seat.  

Law

A clear effective, modern International Arbitration law, 
which shall recognize and respect the parties’ choice 
of arbitration as the method for settlement of their 
disputes by:

(a) providing the necessary framework for facilitating 
fair and just resolution of disputes through the arbitra-
tion process;

(b) limiting court intervention in disputes that parties 
have agreed to resolve by arbitration;

(c) striking an appropriate balance between confi-
dentiality and appropriate transparency, including the 
growing practice of greater transparency in investor 
state arbitration.

Judiciary

An independent Judiciary that is competent, efficient, 
and has expertise in International Commercial Arbitra-
tion and respectful of the parties’ choice of arbitration as 
their method for settlement of their disputes.

Legal Expertise

An independent competent legal profession with exper-
tise in International Arbitration and International Dis-
pute Resolution providing significant choice for parties 
who seek representation in the Courts of the Seat or in 
the International Arbitration proceedings conducted at 
the Seat.

Education

An implemented commitment to the education of coun-
sel, arbitrators, the judiciary, experts, users and students 
of the character and autonomy of International Arbitra-
tion and to the further development of learning in the 
field of arbitration.

Right of Representation

A clear right for parties to be represented at arbitration 
by party representatives (including but not limited to 
legal counsel) of their choice whether from inside or 
outside the Seat.

Accessibility and Safety

Easy accessibility to the Seat, free from unreasonable 
constraints on entry, work and exit for parties, witnesses 
and counsel in International Arbitration, and adequate 
safety and protection of the participants, their docu-
mentation and information.

Facilities

Functional facilities for the provision of services to In-
ternational Arbitration proceedings including transcrip-
tion services, hearing rooms, document handling and 
management services, and translation services.

Ethics

Professional and other norms, which embrace a diver-
sity of legal and cultural traditions, and the developing 
norms of international ethical principles governing the 
behavior of arbitrators and counsel.

Enforceability

Adherence to international treaties and agreements 
governing and impacting the ready recognition and en-
forcement of foreign arbitration agreements, orders and 
awards made at the Seat and in other countries.

Immunity

A clear right to arbitrator immunity from civil liability 
for anything done or omitted to be done by the arbitra-
tor in good faith in his or her capacity as an arbitrator.

Elaborating on these items:  Both statutory and com-
mon law support for arbitration, and arbitration-friendly 
courts—including the availability of expeditious hearings 
in local courts and special access to “business courts”22 —

21The principles are noted and discussed at https://www.ciarb.org/me-
dia/4357/london-centenary-principles.pdf.

22A number of jurisdictions have enacted special provisions or rules al-
lowing special business courts to expedite arbitration matters.  In Atlanta, 
the Georgia Supreme Court adopted a rule in May 2015 amending the 
governing rules for the Fulton County Business Court—a division of 
the Superior Court—to hear cases subject to the Georgia International 
Arbitration Code, O.C.G.A §9-9-30 et seq.  See, Order Supreme Court of 
Georgia (May 7, 2015).

https://www.ciarb.org/me-dia/4357/london-centenary-principles.pdf
https://www.ciarb.org/me-dia/4357/london-centenary-principles.pdf
https://www.ciarb.org/me-dia/4357/london-centenary-principles.pdf
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should be considered along with the regime pertaining to 
whether lawyers from other jurisdictions are allowed to 
participate in arbitrations and related court proceedings.23  

In addition, the presence of a modern international arbi-
tration statute is useful.24  Of course, most of the “traffic” in 
international arbitration in the United States will invariably 
and appropriately be handled by federal courts applying 
Chapters Two and Three of the Federal Arbitration Act.  
Nevertheless, a state’s adoption of a modern law, typically a 
law based on the UNCITRAL Model Law on International 
Commercial Arbitration, sends a signal that the jurisdiction 
is open for international arbitration business.   

Since most court proceedings involving international arbi-
trations are in federal court (as are many court proceedings 
involving domestic arbitration), an assessment of the legal 
environment must include a look at federal jurisprudence 
in the applicable federal district and circuit.  

It is probably not a good idea to over-identify a jurisdic-
tion with international as opposed to domestic arbitration.  
Steps can be taken to make certain the market is aware that 
the jurisdiction is friendly to arbitration of all types and 
that the law is accommodating to both international and 
domestic cases.  Generally, this is done by working to see 
that the arbitration agreements and the parties’ expecta-
tions for those agreements are enforced.  If the parties want 
US-style discovery, they get it.  If they want to limit discov-
ery or apply, for example, the IBA Rules on the Taking of 
Evidence in International Arbitration, parties can anticipate 
enforcement of those limits. 

Once this assessment is completed, a memorandum25 col-
lecting this information is useful in persuading parties and 

counsel to use a particular jurisdiction and as a basis for 
well-placed articles regarding the jurisdiction.26

5. Developing a compelling website, collateral and 
story

The foregoing steps will inform the manner in which the 
local community through its arbitration society develops 
its website and collateral materials.  The website needs to 
communicate the role and importance of arbitration not 
only to lawyers but to potential users, especially busi-
nesses.  It should also provide information about who is 
involved, events and press coverage.  Critically, it must be 
kept up to date if it is to be credible.27 

Separately, collateral marketing material is needed which 
can be distributed at conferences and be “left behind” 
after visits to potential users and other interested parties.  
This collateral will “strut the community’s stuff,” and not 
only its attractiveness as a legal seat, but also its hotels and 
amenities, including any favorable cost data.28  Here again, 
it is critical that the collateral material be updated.

The website and the collateral need to communicate the 
story of the society and of the community, interest the 
readers, and give them salient messages to remember.29  
 
6. Build brand day by day

Much, perhaps most, of what has been noted relates to 
how a community builds a brand identifying the commu-

23AtlAS benefited from work done by the State Bar of Georgia on Foreign 
Legal Practice, chaired by Ben Greer, who subsequently served as AtlAS’ 
second president.  The committee’s work resulted in the adoption of 
measures making clear that foreign lawyers may represent their clients 
in arbitration matters in Georgia and may appear in Georgia courts in 
proceedings related to those arbitrations without violating prohibitions 
on practicing law without a license.  The committee’s work also resulted in 
allowing LLM graduates to take the Georgia bar exam, provided they have 
the prescribed coursework.

24In Atlanta, AtlAS—along with faculty members from local law schools—
took the lead in preparing and advocating for a revised international 
arbitration code now found at GA. CODE 9-9-20 et seq.  In this regard, law 
faculties are also an important part of legal infrastructure.  In the case of 
AtlAS, faculty members serve on its board and speak at its meetings and 
conferences.  Also, conferences generate written materials which can be 
offered to student publications (e.g., law reviews).

25Glenn P. Hendrix, founding president of AtlAS, prepared such a mem-
orandum.  See, International Dispute Resolution Manual (AtlAS 2020) at 
Chapter 2.  Also, available at https://arbitrateatlanta.org/wp-content/up-
loads/2014/11/International-Arbitration-in-US_The-Atlanta-Option.pdf.

26See, e.g., Shelby R. Grubbs & Jorge Fernandez, Let’s Celebrate the Opening 
of the Atlanta Center for International Arbitration and Mediation, ATLAN-
TA BUS. CHRONICLE, Oct. 2, 2015; John L. Watkins & Shelby R. Grubbs, 
International Arbitration:  A business opportunity for Atlanta, ATLANTA 
BUS. CHRONICLE, Sept 5, 2014; Stephen L. Wright & Shelby S. Guilbert, 
Jr., Recent Advances in International Arbitration in Georgia: Winning the 
Race to the Top, 18 (7) GA. BAR J. 18 (June 2013); Shelby R. Grubbs & 
Glenn P. Hendrix, International Commercial Arbitration, Southern Style, 
49 (9) TENN. BAR J. (Sept. 2012); Daniel J. King, Brian A. White & Ryan 
J. Szczepanik, International Arbitration in Georgia, 12 GA. BAR J. 13, 21 
(Apr. 2011).

27The aggregate impact of a carefully maintained website is significant.  As 
of the fall of 2017, the AtlAS website had been visited by people from 105 
countries ranging from Afghanistan to Yemen, including people from the 
world’s principal arbitral venues—among them Dubai, Hong Kong, Lon-
don, New York, Sao Paulo, Singapore, Stockholm, Toronto and Vancouver.

28AtlAS emphasized the relative cost of business travel to Atlanta and 
prominent arbitral seats.  Using hotel costs as a proxy, this assessment put 
costs in Atlanta at 26% of Geneva, 47% of New York, 51% of Paris, 52% of 
London, 58% of Singapore, 63% of Dubai, 74% of Hong Kong and 79% of 
Vienna.  See, 2014 Hotel Price Index https://hpi.hotels.com/.

29The AtlAS material is built around accessibility (through the airport and 
the historical role of Atlanta as a crossroads), history (particularly the role 
of Atlanta in the civil rights movement), resources (including local law 
schools), hospitality and, most importantly, an arbitration-friendly legal 
regime.

https://arbitrateatlanta.org/wp-content/up-loads/2014/11/International-Arbitration-in-US_The-Atlanta-Option.pdf
https://arbitrateatlanta.org/wp-content/up-loads/2014/11/International-Arbitration-in-US_The-Atlanta-Option.pdf
https://arbitrateatlanta.org/wp-content/up-loads/2014/11/International-Arbitration-in-US_The-Atlanta-Option.pdf
https://hpi.hotels.com/


AtlAS Desk Book 2020

      Fourth Edition  35

nity as a congenial location for arbitration.  By identifying 
the local arbitration society, law schools and other insti-
tutions as convening agents for arbitration, communities 
can support and enhance the brand.  These efforts should 
be supported by frequent conferences,30 by assisting in, 
and augmenting the work of local law faculties31 and by 
publications.32

   
7. Pay close attention to needs and desires of users 

of arbitration services

Finally, it is important to monitor trends, including the 
needs and desires of arbitration services.  To some extent, 
this is done by ensuring that inside counsel and representa-
tives of arbitral institutions participate as faculty at con-
ferences and by hosting major events discussing broader 
topics pertaining to alternative dispute resolution or the 
administration of justice, for example the Global Pound 
Conference.  By doing so, the jurisdiction signals that it is 
friendly toward innovation and the efficient administration 
of justice, including but not limited to, the use of arbitra-
tion. 

There is abundant information available on trends and the 
predilections of businesses frequently involved in arbitra-
tion. The annual White & Case/Queen Mary Survey collects 
and publishes information regarding the needs of corporate 
users of arbitration services.33  Global Arbitration Review, 
in addition to publishing a daily newsletter, publishes an 

annual Guide to Regional Arbitration and surveys address-
ing trends.34  Other sources are Law 360 – International 
Arbitration, which publishes not only reports regarding cas-
es, but also articles pertaining to trends and various blogs, 
including, in particular, the Kluwer Arbitration Blog.35

30AtlAS conducted an annual conference in every year since 2012 and 
plans a ninth conference in the fall of 2020. The aggregate number of 
speakers now exceeds 170 coming from six continents and representing 
most of the world’s major institutions.  In addition, AtlAS supports CLE 
offered by the Institute for Continuing Education in Georgia, which hosts 
an annual Arbitration Institute.  AtlAS meetings frequently include pro-
grams directed at information and best practices.  The Houston Interna-
tional Arbitration Club likewise hosts major annual conferences, typically 
co-sponsored with other institutions or energy groups, such as the annual 
ICC-ITA-IEL conference (see, http://www.cailaw.org/Institute-for-Trans-
national-Arbitration/Events/2018/ita-iel-icc-conference.html) or other 
recognized arbitration groups, such as the Energy Arbitration Conference, 
presented by the Chartered Institute of Arbitrators with AtlAS and HIAC 
as cooperating entities. See, https://www.cpradr.org/events-classes/upcom-
ing/2017-04-28-energy-arbitration-2017-conference.

31AtlAS members act as adjunct faculty in Atlanta area law schools where 
they teach arbitration law and coach arbitration moot teams.

32Among other things, AtlAS publishes and distributes annually a manual 
with materials useful to international arbitration practitioners. 

33Each year the survey polls academics, arbitral institution executives, 
arbitrators, experts, in-house lawyers, private practitioners and third-par-
ty funders and looks at a different aspect of arbitration.  For example, in 
2018, the survey considered, among other matters, the pros and cons of 
arbitration for resolving disputes, the evolution of arbitral seats and insti-
tutions, diversity among arbitrators, arbitrator conduct, funding, efficiency 
and confidentiality and likely impacts of technology.  See, https://www.
whitecase.com/sites/whitecase/files/files/download/publications/qmul-in-
ternational-arbitration-survey-2018-18.pdf.

34See e.g., “Women in Arbitration,” https://globalarbitrationreview.com/
edition/1000142/women-of-arbitration-2007.

35http://arbitrationblog.kluwerarbitration.com/.

http://www.cailaw.org/Institute-for-Trans-national-Arbitration/Events/2018/ita-iel-icc-conference.html
http://www.cailaw.org/Institute-for-Trans-national-Arbitration/Events/2018/ita-iel-icc-conference.html
http://www.cailaw.org/Institute-for-Trans-national-Arbitration/Events/2018/ita-iel-icc-conference.html
https://www.cpradr.org/events-classes/upcom-ing/2017-04-28-energy-arbitration-2017-conference
https://www.cpradr.org/events-classes/upcom-ing/2017-04-28-energy-arbitration-2017-conference
https://www.cpradr.org/events-classes/upcom-ing/2017-04-28-energy-arbitration-2017-conference
https://www
https://globalarbitrationreview.com/
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CHAPTER 4

The Georgia State University Law Center
for Arbitration and Mediation

Magaly S. Cobian*

 The Georgia State University Law Center for Arbitration 
and Mediation was established as the Atlanta Center for 
International Arbitration and Mediation (“Center”) in 2014 
as a component of the Georgia State University College of 
Law.   It is located at:

85 Park Place, Fourth Floor
Atlanta, Georgia 30302

Inquiries should be directed to:  +1 404-413-9000

Enjoying broad-based community support, the Center is 
the product of close collaboration between the GSU College 
of Law and, in particular, the Atlanta International Arbitra-
tion Society (“AtlAS”).  AtlAS was itself established in 2010 
by a group of Atlanta lawyers working with various groups 
interested in seeing Atlanta realize its potential as a venue 
for international dispute resolution. Other stakeholders 
include the Metropolitan Atlanta Chamber of Commerce, 
the City of Atlanta, the Georgia Department of Economic 
Development, the World Affairs Council of Atlanta and 
representatives of other law faculties, including, among 
others, Emory Law School and the University of Georgia 
Law School.

A World-Class Hearing Facility 

In June 2015, the GSU College of Law moved into a mod-
ern building at 85 Park Place in downtown Atlanta.  The 
Center’s hearing facility occupies 3500 square feet (325 
square meters) located in premium space on the fourth 
floor of this new US$82.5 million building.  Overlooking 
Woodruff Park, the facility is near downtown Atlanta’s 
hotels, restaurants, parks, courts, and museums.  Moreover, 
the facility is virtually on top of Peachtree Center Station 
from which trains travel to Atlanta Hartsfield Jackson Inter-

national Airport, the busiest airport on earth, with excellent 
international and domestic connections.

The hearing facility was built expressly for arbitration hear-
ings and mediations.  Among other criteria considered in 
its design were preferences identified in surveys of inter-
national arbitrators and lawyers conducted by the Global 
Arbitration Review. A chart is attached which notes the 
features which were most frequently identified as important 
to respondents.  All of these features are available at the 
facility.  In summary, it offers: 

Appropriately-Sized Hearing Rooms:

The facility’s array of rooms and the numbers they can 
accommodate are: 
230 people – one room
150 people – one room
50 people – three rooms
21 people – one room
18 people – one room
7-9 people – three rooms
2-4 people – four rooms
Breakout Facilities:

In addition to four breakout rooms within the facility, there 
are multiple small rooms within the College of Law which 
can be made available as offices and extra breakout rooms.

Wi-Fi and IT:

All rooms contain Wi-Fi and sophisticated IT capabilities.  
Five of the rooms are equipped with Polycom® teleconfer-
encing equipment.  One room (accommodating 24 people) 
includes a multiple screen array allowing teleconferencing 
for up to six separate locations.

  1Magaly S. Cobian is former executive director of the Center. The Center 
is located at 85 Park Place, N.E., Atlanta, GA 30303.  Reprinted with the 
kind permission of Magaly S. Cobian. Copyright 2020.  All rights reserved.

  2See, “Hearing Centres Survey”, Guide to Regional Arbitration Centres & 
Institutions, 6 et seq. (2013).
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number of mid-priced hotels are also conveniently close to 
the college.

Staff Attentiveness:

Staff experience includes hospitality industry experience 
as well as familiarity with the practical needs of lawyers 
and arbitrators engaged in international dispute resolution 
matters. Protocols and procedures for the Center were 
developed to take into account best practices gleaned from 
visits to, and consultation with, the International Centre for 
Dispute Resolution in New York and the Hong Kong Inter-
national Arbitration Centre plus visits to the ICC, Maxwell 
Chambers, the New York International Arbitration Center 
and the Stockholm International Hearing Centre.  

Location in City:

The GSU College of Law is located in the heart of down-
town Atlanta and within easy walking distance of hotels, 
restaurants, shopping, parks, professional sports venues 
and museums.  The college is a short block away from the 
Atlanta Streetcar’s Woodruff Park stop which connects to 
the Martin Luther King Center, the CNN Center, Olympic 
Park, the World of Coca-Cola, the National Center for Civil 
and Human Rights and the College Football Hall of Fame.  
The Carter Presidential Center is roughly 15 minutes away 
by car.  MARTA, Atlanta’s high-speed rail system operated 
by the Metropolitan Atlanta Rapid Transportation Author-
ity, is accessible through Peachtree Center Station and is a 
two- to three-minute walk from the Center.

Atlanta’s Hartsfield Jackson International Airport–the 
world’s busiest passenger airport–is roughly 20 to 30 min-
utes by car or taxi from the College of Law.  Direct trains 
from Peachtree Center to the airport take 30 to 40 minutes.
   

Neutral Ground:

The facility offers a neutral venue.  In addition, Geor-
gia law favors arbitration and Atlanta is home to the 
US Court of Appeals for the Eleventh Circuit, the most 
arbitration-friendly court in the United States.  In fact, the 
American Bar Association recognized Georgia as the model 
jurisdiction for international trade in legal services.  Under 
Georgia’s relaxed rules governing practice by foreign legal 
professionals, lawyers qualified to practice in any non-US 
jurisdiction may participate in arbitrations taking place in 
Georgia and have a right of audience in Georgia courts in 
matters pertaining to international arbitrations.

Furnishings and Comfort:

The facility’s rooms include ample space for rolling book-
shelves, which are provided by the facility on request.  
Tables are on wheels so that rooms can be arranged to suit 
parties and their needs.  Chairs are comfortable with swiv-
els and wheels.  In addition to hearing rooms and breakout 
rooms, the facility includes a neutral’s lounge and a small 
kitchen.   The building’s state-of-the-art climate control 
keeps the building comfortable in all seasons.

Natural Light:

Six of the eight hearing rooms have natural lighting afford-
ed by at least one entire wall of windows.  Three of these 
rooms overlook Woodruff Park, a downtown park near Five 
Points, the historical heart of Atlanta.  Others look out on 
Atlanta’s vibrant downtown.

Pricing:

As of July 2019, the price schedule was:

These prices compare favorably with prices at other interna-
tional arbitration and mediation venues.  In addition, prices 
related to business travel in Atlanta are generally below 
those in other major international commercial cities.  The 
GSU College of Law is located within five to seven minutes’ 
walking distance from a number of premier class hotels, 
including the Candler Hotel, the Ritz Carlton, W, Westin, 
Hyatt Regency, Hilton and Marriott Marquis, and it is only 
a short cab ride from the Four Seasons and the St. Regis.  A 

See the following pages for a chart on how the 
Center stacks up.
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CHAPTER 5

International Trade in Legal Services and
Professional Regulation:  A Framework for State 

Bars Based on the Georgia Experience1

I.  INTRODUCTION

 This white paper recounts the experience of the 
State Bar of Georgia and the Georgia Supreme Court in 
adopting a regulatory regime to confront issues arising 
from globalization, cross  border practice and lawyer mobil-
ity. Georgia has assumed a leadership position in adopting 
rules that specifically address and regulate some of the var-
ious means by which lawyers from foreign  countries may 
seek to perform services in that state. The Georgia experi-
ence provides lessons on  how other state bars can generate 
a consensus to move forward on these issues. 

II.  WHAT PROMPTED GEORGIA TO ACT?

 The Georgia experience is explained by the recog-
nition across a broad cross-section of the bar that Georgia 
clients ( and their Georgia lawyers) had business dealings 
across the globe. State Bar regulators thought it sensible 
to consider these developments before a regulatory crisis 

occurred, not after the fact. They wanted to consider pro-
actively what regulations, if any, were necessary to protect 
the public ( and also position the state to preempt po-
tentially more intrusive national-level regulation at some 
point down the road). They also recognized that a sound 
regulatory system that addresses the challenges posed by 
globalization can enhance the state’s business climate and 
attractiveness for foreign trade and investment. 

 A. Background: “Clients Travel and Lawyers  
  Follow those Clients.”

 Notwithstanding our current economic issues, 
the United States continues to be the world’s largest na-
tional economy, both in terms of nominal gross domestic 
product (GDP) and purchasing power parity. The United 
States’ economy represents approximately one-quarter of 
the former and one-fifth of the latter. It is also the largest 
trading nation in the world. Forty nine states and the 
District of Columbia have foreign exports in the billions. 
In the month of November 2013 alone, the United States 
exported nearly $195 billion in goods and services.
 
 This magnitude of cross-border commerce inevi-
tably involves significant interaction with lawyers admitted 
outside the United States. Much of that interaction occurs 

  1Unless otherwise indicated, the views expressed herein have not been 
approved by the House of Delegates or the Board of Governors of the 
American Bar Association and, accordingly, should not be construed as 
representing the policy of the American Bar Association. 
  2Gary A. Munneke, Managing and Marketing a Practice in a Globalized 
Marketplace for Professional Services, 80 N. Y. ST. B. 39 (Sept. 2008).

American Bar Association Task Force on International Trade in 
Legal Services  

February 4, 2012 (Updated January 8, 2014) 

From Main Street to Wall Street, lawyers of every practice area, every size of 
firm, and every jurisdiction are affected by globalization. It may involve a dis-
pute between a foreign supplier and a local grocery store; it may be a testator’s 
ownership of foreign real estate; it may be a company’s efforts to sell its products 
in an emerging market like China. The list could go on and on, but the message 
is clear: this is not the legal profession we inherited from our parents. 2

Reprinted with the kind permission of American Bar Association. Copyright 2014.  All rights reserved.
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border mobility issues arise in their practices. Some of 
those issues were “outbound,” when representing Georgia 
companies abroad. But there were also “inbound” issues: 
foreign lawyers flying into (and promptly back out of) 
Georgia to negotiate deals or assist their clients with 
arbitrations seated in Georgia, foreign lawyers seeking to 
provide advice in Georgia on the laws of their home juris-
dictions (but not Georgia law), Georgia-based multination-
al companies and foreign  invested companies seeking to 
employ foreign lawyers as in-house counsel to advise them 
on issues arising in connection with their global operations, 
and talented foreign lawyers seeking guidance on 
becoming qualified to practice law in Georgia and work 
with Georgia law firms. Georgia lawyers and their firms 
saw an opportunity to make their state a more attractive 
environment for international business by addressing these 
issues head-on. 

 At the State Bar, there was a strong sentiment that 
any foreign lawyers present in Georgia should be subject 
to the state’s regulatory systems. The regulators also saw 
regulatory gaps that needed to be filled. 

 They also recognized that many of the internation-
al trade agreements to which the United States is a party5 
including the General Agreement on Trade in Services 
(GATS),6 contemplate increased scrutiny of restrictive reg-

long-distance via telephone, email, courier service and 
travel by U.S. lawyers abroad. For example, according to a 
July 2013 government report, the United States exported 
approximately $7.5 billion in legal services in 2011, whereas 
it imported $1.8 billion, thus contributing to a reduction 
in the U.S. trade deficit of approximately $5. 7 billion.3 
Likewise, albeit to a much lesser extent, foreign lawyers also 
travel to the United States and increasingly have a physical 
and virtual presence in this country. Whether one sees the 
presence of foreign lawyers as a positive or a negative, it is 
a reality, and wherever global commerce is most robust, the 
number of visiting foreign lawyers will increase. 

 Like every other jurisdiction in the United States, 
Georgia is enmeshed with the global economy. Over 3600 
foreign businesses from more than 60 countries have estab-
lished operations in Georgia, including the U.S. headquar-
ters of such notable names as Porsche Cars North America, 
Siemens, ING Americas, Philips Consumer Electronics, 
Ciba Vision, Intercontinental Hotels Group, Novelis, 
Munich Re and Mizuno. These companies directly employ 
approximately 194,000 Georgians and, by virtue of the 
ripple effect, indirectly generate jobs for many thousands 
more. Indeed, according to the Metro Atlanta Chamber 
of Commerce, foreign companies accounted for 20% of 
the metro area’s new business activity in the last decade. 
Georgia’s annual exports exceed $29 billion, and the port of 
Savannah is the nation’s fastest growing and fourth largest 
container port. The state actively recruits foreign interna-
tional business, with the Georgia Department of Economic 
Development maintaining international offices in Brazil, 
Canada, Chile, China, Germany, Japan, Korea, Mexico, 
Israel, and the United Kingdom. At least 66 countries are 
represented in Atlanta by a consulate, trade office or bi-na-
tional chamber of commerce.

 Lawyers are in the middle of all this activity, creat-
ing both regulatory challenges and economic opportunities. 
As observed by one legal commentator, “[ c ]lients travel, 
lawyers follow those clients, and this has an impact on legal 
practice and legal regulation.”4

 B. An Alignment of Interests Between 
  Regulators and Practitioners

 Georgia was fortunate to have forward-thinking 
judges and bar leaders willing to tackle the issues arising 
from cross-border practice and lawyer mobility, as well as 
private practitioners willing to actively engage with them. 
The latter were Georgia lawyers who had observed cross-

  3Recent Trends in US. Services Trade, 2013 Annual Report (USITC) Inv. 
No. 332-345, USITC Pub. 4412 (July 2013) (Final), at 5-2, http://www.
usitc.gov/publications/332/pub44l2.pdf. 
  4 Laurel S. Terry, Foreword, 2008 Global Legal Practice Symposium, 27 
PENN ST. INT’L L. REV. 269, 272 (2008).

  5The United States is currently party to free trade agreements with Aus-
tralia, Bahrain, Chile, Columbia, Israel, Jordan, Korea, Morocco, Oman, 
Panama, Peru and Singapore, as well as the North American Free Trade 
Agreement (NAFTA), and the Dominican Republic-Central America-
United States Free Trade Agreement (CAFTA-DR. See http://www.ustr.
gov/trade-agreements/free-trade-agreements. The NAFTA stipulates that 
the measures adopted or maintained by a party relating to cross-border 
trade in services of another Party should be given treatment not less fa-
vorable than its own service providers. North American Trade Agreement, 
Chapter 12, Part Five. (See https://nafta sec-alena.org/Default.aspx?ta-
bid=97 &ctl=Section View&mid= 1588&sid=7684fdb8-l 784-4b39-b068- 
1 b9al 3952814&language=en-US). 
 
  6The General Agreement on Trade in Services (GATS) is an addition to 
the agreement that created the World Trade Organization (WTO) and 
applies to cross-border services. The United States, including forty-four 
other countries, placed legal services on their Schedule of Specific Com-
mitments in 1994, and therefore obligated themselves to further liberalize 
trade in services and reduce or eliminate existing limitations on market 
access or national treatment for those services to ensure domestic regula-
tion measures do not create unnecessary barriers to trade. See Laurel Terry 
et al., Transnational Legal Practice, 42 INT’LLAWYER 833-61 (2008). 
 
  7The trade agreements are directed to government action. But for limited 
areas, that means actions of the federal government. No agreements 
give foreign lawyers a private right of action against state bar regulators. 
Nevertheless, some foreign lawyers and officials have suggested existing 
“American” lawyer regulations are violative of these trade agreements and 
they may seek to address the violation through the dispute settlement pro-
visions of the agreements or the WTO. To the extent that a state’s current 
rules do not recognize the reality of globalization or the legitimate need 
for clients and the public to have access to foreign lawyers and the rights 
of foreign lawyers from our trading partners to offer their services here, 

http://www
http://www.ustr.gov/trade-agreements/free-trade-agreements.TheNAFTAstipulatesthatthemeasuresadoptedormaintainedbyapartyrelatingtocross-bordertradeinservicesofanotherPartyshouldbegiventreatmentnotlessfa-vorablethanitsownserviceproviders.NorthAmericanTradeAgreement
http://www.ustr.gov/trade-agreements/free-trade-agreements.TheNAFTAstipulatesthatthemeasuresadoptedormaintainedbyapartyrelatingtocross-bordertradeinservicesofanotherPartyshouldbegiventreatmentnotlessfa-vorablethanitsownserviceproviders.NorthAmericanTradeAgreement
http://www.ustr.gov/trade-agreements/free-trade-agreements.TheNAFTAstipulatesthatthemeasuresadoptedormaintainedbyapartyrelatingtocross-bordertradeinservicesofanotherPartyshouldbegiventreatmentnotlessfa-vorablethanitsownserviceproviders.NorthAmericanTradeAgreement
http://www.ustr.gov/trade-agreements/free-trade-agreements.TheNAFTAstipulatesthatthemeasuresadoptedormaintainedbyapartyrelatingtocross-bordertradeinservicesofanotherPartyshouldbegiventreatmentnotlessfa-vorablethanitsownserviceproviders.NorthAmericanTradeAgreement
http://www.ustr.gov/trade-agreements/free-trade-agreements.TheNAFTAstipulatesthatthemeasuresadoptedormaintainedbyapartyrelatingtocross-bordertradeinservicesofanotherPartyshouldbegiventreatmentnotlessfa-vorablethanitsownserviceproviders.NorthAmericanTradeAgreement
http://www.ustr.gov/trade-agreements/free-trade-agreements.TheNAFTAstipulatesthatthemeasuresadoptedormaintainedbyapartyrelatingtocross-bordertradeinservicesofanotherPartyshouldbegiventreatmentnotlessfa-vorablethanitsownserviceproviders.NorthAmericanTradeAgreement
https://nafta�sec-alena.org/Default.aspx?ta-bid=97
https://nafta�sec-alena.org/Default.aspx?ta-bid=97
https://nafta�sec-alena.org/Default.aspx?ta-bid=97
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ulations applied to providers of professional services. The 
agreement texts may pose serious challenges for the bodies 
charged with supervision and regulation of legal profes-
sionals worldwide.7 For instance, the GATS has obligated 
all World Trade Organization (WTO) member states, 
including the United States, to avoid certain kinds of  reg-
ulation of professional services providers that are “more 
burdensome than necessary to ensure the quality of the 
service.”8 However, because no national regulatory regime 
of lawyer regulation now exists in the United States, this 
obligation is implemented at the state level. The application 
of these agreements to the offer and performance of legal 
services by foreign lawyers has proven to be challenging in 
this country because no national regulatory regime exists. 
Although the federal government could conceivably assert 
its treaty power to require state conformity to GATS rules,9 

there is no political will to attempt such pre-emption at this 
time.

 Nevertheless, critics of the state-based regulato-
ry system claim “[t]here is no question that, in the long 
run, the American profession will be more and more at 
a competitive disadvantage answering clients’ global and 
international needs because of the Byzantine patchwork of 
regulations locally . . . The solution is to replace our existing 
regulatory patchwork with a single national regulator and 
uniform rules of professional conduct.”10 This is already 
occurring in other countries with a federal system of gov-
ernment. For instance, the legal profession in Australia was 
traditionally regulated at the local level, but is now moving 
to a system of national regulation.11 (It bears emphasizing 
that this is not the policy or view of the ABA, which is com-
mitted to the proven virtues of state-based judicial regula-
tion). The State Bar of Georgia was determined to demon-
strate that the critics of state-based regulation were wrong 
by taking steps to proactively address the regulatory issues 
arising from globalization, including the consideration of 
rules that govern the appropriate realm and conditions of 
practice by foreign lawyers. 

 We will turn to how Georgia organized a constit-
uency to effect change later in this white paper, but first it 
is helpful to briefly examine how globalization is affecting 
your own state. 

III.  Globalization and Your State

 Georgia’s experience is not unique. Globalization - 
for better or worse - is a fact of life in every state in the U.S. 
Exports are now a vital part of every state’s economy. The 
enclosed Appendix B shows where each state was ranked 
in 2012 in terms of exports. As reflected in this Appen-
dix, every state in the U.S. except Hawaii exported more 
than $1 billion of merchandise in 2012. Indeed, each state 
received even more money from exports than indicated 
in the enclosed chart because it focuses only on exports of 
goods and does not include services. We know that the U.S. 
exports more services than goods, but unfortunately, we do 
not have state-by-state figures that measure these services 
exports. Nor do these charts address the significant foreign 
investment activity in each state or matters involving our 
immigrant population. 

 There are many citizens in every state who are 
doing business with individuals and companies in other 
countries. Some of your citizens who are exporting goods 
and services are undoubtedly large corporations. But most 
of the exporting companies in your state will be mid-size 
and small businesses, which are the backbone of the U.S. 
economy.

 In short, many clients in your state are going to 
need the services of foreign lawyers, and many lawyers 
licensed in your state will have occasions where, in the 
course of serving their clients, they will need to work with 
a foreign lawyer. One cannot assume that if a state has no 
policies on foreign lawyers, foreign lawyers will not come 
into that state. It is better for each state to consider the 
issues and adopt a policy so that foreign lawyers and their 
clients know what to expect and to ensure a system of 
accountability.
  
IV.  The “Foreign Lawyer Cluster”

 There are at least five different ways in which 
  8GATS Art. VI, § 4.(b).
  9Missouri v. Holland, 252 U.S. 416 (1920).
  10Anna Stolley Persky, Despite Globalization, Lawyers Find New Barriers 
to Practicing Abroad, ABA J. 34, 39 (Nov. 2011) (quoting a New York 
practitioner).  
  11See Law Council of Australia welcomes progress towards a single unified 
system of regulation, MR #1349 (Dec. 6, 2013), http:/ /www.lawcouncil.asn.
au/lawcouncil/images/LCA-PDF /mediaReleases/l 349%20-  
%20Law%20Council%20of%20Australia%20welcomes%20progress%20
towards%20a%20single%20unified%20syste m%20of%20regulation.pdf; 
Department of Attorney General and Justice, New South Wales, Australia, 
National Legal Profession Reform - Background Information,  http://www.
lawlink.nsw.gov.qu/lawlink/Corporate/ll_corporate.nsf/pages/lpr_back-
ground_info;.

  12This white paper focuses only on the ways in which persons offering or 
providing legal services while physically present in a state for any length 
of time can be identified and subjected to appropriate regulation. It does 
not seek to address what is perhaps an even larger and more difficult issue, 
namely, monitoring and regulating the provision of legal services without 
physical presence. In today’s ‘’wired” world, it is likely that most cross-bor-
der legal services are performed through what are described as “Mode 1” 
under the GATS. Described from a U.S. perspective, GATS Mode 1 deals 
with legal products (such as a faxed or emailed legal opinion) inbound to 
the U.S. that crosses an international border.

http://www.lawcouncil.asn
http://www
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foreign lawyers might physically want to practice in your 
state.12 They are as follows:

1. Temporary Transactional Practice (sometimes 
known as “fly in-fly out” or FIFO): An example 
of FIFO practice would be an instance in which a 
foreign lawyer flies into your state for negotiations to 
buy products or services from one of the companies 
operating in your state, but without establishing a 
systematic or continuous presence in your state or 
holding themselves out as being admitted to practice 
in your state.

2. Foreign-licensed In-House Counsel: A client 
might want to bring one of its in-house counsel law-
yers who is not licensed in a U.S. jurisdiction to the 
U.S. for a rotation, or perhaps a more extended stay, 
or simply for a single matter. For example, a compa-
ny with extensive overseas sales might seek to have 
foreign lawyers on staff to ensure compliance with 
laws in their customers’ jurisdictions, or to protect its 
intellectual property, or simply to aid in communicat-
ing with counsel for prospective clients abroad.

3. Permanent Practice as Foreign Legal Consul-
tant: A foreign lawyer might seek to practice in the 
U.S. as a foreign legal consultant (FLC). This individ-
ual would not (indeed could not) provide advice on 
the law of any U.S. jurisdiction (except on the basis 
of advice from a member of your state bar); or hold 
themselves out as a fully-licensed member of your 
bar. Rather, an FLC is entitled only to render legal 
advice regarding matters which are governed by inter-
national or non-U.S. law.13 Indeed, a law firm in your 
state might want to have an FLC among its lawyers. 
That way, clients in your state would not have to travel 
to a foreign country or pay a foreign lawyer to come 
to the U.S. in order to learn about their rights and 
obligations under foreign law.

4. Temporary In-Court Appearance - i.e., Pro Hae 
Vice Admission: A client might want its foreign-li-
censed counsel to appear as co-counsel in a case using 
the pro hac vice process. Such instances will be rare, 
but when they arise, they may be critical to a foreign 
company doing ( or considering doing) business in 
your state. Examples may involve the enforcement of 

a foreign judgment or arbitral award or a dispute that 
turns on a point of foreign law incorporated into the 
parties’ contract. Of course, the foreign lawyer would 
have to associate with a member of the local bar and 
otherwise meet the requirements of pro hac vice ad- 
mission. 

5. Full Licensure as a U.S. Lawyer: Some foreign 
lawyers want the ability to become fully-licensed U.S. 
lawyers. Although California and New York have, by 
far, the most foreign lawyers who apply for admission 
and sit for a bar exam, more than 25 states annually 
have at least one foreign applicant, and often more, sit 
for a bar examination (and the identity of the states 
varies). The number of states in which foreign-edu-
cated applicants sat for a bar exam grew more than 
50% between 1992 and 2012 (from 19 to 29). During 
the ten years between 2002 and 2012, in states other 
than New York and California, the number of for-
eign-educated applicants more than tripled, going 
from 140 to 429.14 It is very time consuming for states 
to consider such applications on an ad hoc basis, and 
thus it is useful for a state to develop policies estab-
lishing the conditions under which it would allow a 
foreign-trained applicant to sit for a bar examination.

 The foregoing list is sometimes described as the 
“foreign lawyer cluster.” The ABA has developed and adopt-
ed model rules on Items 1-4 above.15 All of the five elements 

  13Thirty-two jurisdictions in the United States provide for FLCs. Most 
allow FLCs to give advice on the law of the country in which he or she is 
licensed; however, ten jurisdictions - including Georgia - allow FLCs to 
provide legal advice regarding third-country law and international law, in 
addition to the law of the country in which they are  licensed. See Carol 
A. Needham, Globalization and Eligibility to Deliver Legal Advice: I bound 
Legal Services Provided by Corporte Counsel Licensed Only in a Country 
Outside the United States, SAN DIEGO L. REV. 379, 387-89 (2011).

  14 See Laurel S. Terry, Summary of Statistics o(Bar Exam Applicants Educat-
ed Outside the US 1992-2012: It’s Not Just About New York and California 
(April 30, 2013), http://tinyurl.com/gdvbapw  
  15The ABA Commission on Ethics 20/20 was established to study the 
impact of technology and globalization on professional conduct rules for 
lawyers in the United States. As a result of the Commission’s work, the 
ABA House of Delegates adopted in February 2013 resolutions that (1) ex-
tended the ABA Model Rule for Registration of In-House Counsel (which 
is separate from the Model Rules of Professional Conduct) to lawyers from 
foreign countries as well as other U.S. jurisdictions; and (2) extended the 
ABA Model Rule on Pro Hae Vice Admission to lawyers from foreign 
jurisdictions. See ABA Commission on Ethics 20/20, House of Delegates 
Filings, http://www.americanbar.org/groups/professional responsibility/
aha commission on ethics 20 20/house of delegates filings.html. See also 
Laurel S. Terry, Transnational Legal Practice (United States) {2010-2012], 
47 Int’l L. 499, 501-503 (2013) Carol A. Needham, Globalization and Eligi-
bility to Deliver Legal Advice: Inbound Legal Services Provided by Corporate 
Counsel Licensed Only in a Country Outside the United States, 48 SAN 
DIEGO L. REV. 379, 380 (2011); Anna Stolley Persky, Despite Globaliza-
tion, Lawyers Find New Barriers to Practicing Abroad, ABA J. 34, 39 (Nov. 
2011). The ABA has also issued two Formal Ethics Opinion indicating 
that it is not a violation of Model Rule of Professional Conduct 5.4 for a 
U.S. lawyer to be a partner with, or share legal fees with, a lawyer licensed 
in a non-U.S. jurisdiction. See ABA Comm. on Ethics and Professional 
Responsibility, Formal Op. 01-423 (2001) (“Forming Partnerships with 
Foreign Lawyers”); ABA Comm. on Ethics and Professional Responsibility, 
Formal Op. 464: (August 19, 2013)( Division of Legal Fees With Other 
Lawyers Who May Lawfully Share Fees With Nonlawyers). Both the ABA 
resolutions and the Formal Opinions mentioned above can be found on 
the “policy” page of the ABA Task Force  on International Trade in Legal 
Services, http://www.ambar.org/itils.  

http://tinyurl.com/gdvbapw
http://www.americanbar.org/groups/professional
http://www.ambar.org/itils
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in the foreign lawyer cluster are in place in Georgia.16 Other 
states have policies on some, but not all of these issues.17

V.  THE GEORGIA EXPERIENCE

 The American Bar Association has long had 
policies in place to address the regulatory issues that arise 
from globalization and continues to adapt those policies to 
address the challenges of the 21st century.18 Nevertheless, 
as often said, “all politics are local.” Only the state supreme 
courts and state bars can effect change by adopting those 
policies ( or adapting them to the needs of their own juris-
diction). As a practical matter, having a local constituency 
of practicing lawyers, law firm leaders, in-house coun-
sel, and regulators to monitor developments and, where 
appropriate, advocate for change, is the most effective way 
to make it happen. Because the steps below worked well 
for Georgia, you might want to consider using a similar 
process in your state to address the impact of globalization 
and issues related to regulation of foreign lawyers.

 Step 1 - Establishing a Supervisory Committee

 In Georgia, the process began with the creation 
of a committee specially tasked with conducting a review 

and evaluation of the existing regulatory system for foreign 
lawyers. The makeup of this committee is critical. It must 
consist not only of lawyers from large multinational or 
multistate law firms who are routinely engaged in in-
ternational business transactions and disputes, but also 
practitioners who might not be regularly involved in 
cross-border legal practice. They should all be interested 
in international matters and the world at large, however. 
Every segment of the State Bar that might have concerns 
about any proposed changes should be represented in order 
to give the ultimate product legitimacy. 

 In Georgia, this Committee is called “The Com-
mittee on International Trade in Legal Services” (ITLS). It 
consists of twenty members - a mix of lawyers from mul-
tistate firms, mid-size local firms, small firms (including a 
number of solo practices), non-urban areas, and corporate 
legal departments.19 Many past members of the committee 
remain active in a non-voting capacity as “advisors.” The 
State Bar’s Ethics Counsel serves as a staff liaison to the 
ITLS Committee, and a member of the State Bar’s Execu-
tive Committee serves as a direct liaison to the State Bar’s 
leadership.

 Step 2 - Considering the Mission

 The Committee should have a clear mission. For 
instance, the Georgia ITLS Committee has the following 
mission statement:

This special committee shall monitor the impact of 
international developments on the legal profession, in-
cluding, but not be limited to the effect of, the General 
Agreement on Trade in Services (GATS), the North 
American Free Trade Agreement (NAFTA), other free 
trade agreements having an impact on delivery of legal 
services, changes in the regulation of the legal profes-
sion in foreign countries that may have local impact, 
and all other events affecting the delivery of legal 
services across international borders. It shall consider 
these matters from both the perspective of outbound 
legal services delivered in foreign countries by member 
lawyers and inbound delivery of legal services in this 
State by foreign lawyers. The committee shall also 
consider any international issues as requested by, and 
make reports and recommendations concerning its 
activities to, the Executive Committee and the Board 
of Governors.

  16On foreign legal consultants, see Supreme Court of Georgia, Rules 
Governing Admission to the Practice of Law, Part E, Section 1 - 7 (https://
www.gabaradmissions.org/rules-governing-admission). With respect to 
admission of foreign lawyers to practice, see State of Georgia Board of Bar 
Examiners, Board to Determine Fitness of Bar Applicants, Waiver Process 
& Policy Admission to Practice {https://www.gabaradmissions.org/waiv-
er-process). On pro hac vice admission of foreign lawyers, see Uniform 
Rules, Superior Courts of the State of Georgia, Rule 4.4 {http://www.gabar.
org/membership/howtojoin/upload/pro hac vice.pdf). On temporary 
practice, see Georgia Rules of Professional Conduct, Rule 5 .5( e) {http://
www.gabar.org/barrules/handbookdetail.cfm?what=rule&id= 129). On 
Foreign-licensed In-House Counsel see Georgia Rules of Professional 
Conduct, Rule 5.5(±) {http://www.gabar.org/barru1es/handbookdetail.
cfm?what=rule&id=l29).  
  17See Carol A. Needham, Globalization and Eligibility to Deliver Legal Ad-
vice: Inbound Legal Services Provided by Corporate Counsel Licensed Only 
in a Country Outside the United States, 48 SAN DIEGO L. REV. 379, 399 
(2011) (noting that “[k]ey reforms that at this point are gaining traction 
include the following: allowing lawyers licensed outside the United States 
to qualify for limited licenses as in-house counsel; broadening the scope of 
practice so that all foreign legal consultants are allowed to give legal advice 
related to third-country and international law; and allowing fly in, fly out 
practice while temporarily present in the host state”).
  18The American Bar Association has urged states to adopt rules allowing 
foreign lawyers to practice as foreign legal consultants (FLCs) without 
taking a U.S. qualification examination as well as allowing foreign lawyers 
to engage in temporary practice based on terms similar to the multijuris-
dictional rules in place for domestic lawyers. Thirty-two states have rules 
regarding FLCs, and eight states have adopted provisions which permit 
foreign corporate counsel to work in-house within that jurisdiction. 
Fifteen states allow foreign lawyers the right to admission pro hac vice to 
represent their clients in court or to waive in based on their expertise of 
their home country law. See ABA Center for Professional Responsibility 
Policy Implementation Committee, State by State Adoption of Selected 
Ethics 20-20 Commission Policies (Dec. 15, 2013), http://www.american-
bar.org/content/darn/aba/administrative/professional responsibility/state 
implementation selected e20 20 rules.authcheckdam.pdf.

   19The current roster of the Georgia International Trade in Legal Services 
Committee can be found at http://www.gabar.org/committeesprograms-
sections/committees/committeesmembers.cfm?committeename=INT-
TRADE.

https://www.gabaradmissions.org/rules-governing-admission
https://www.gabaradmissions.org/rules-governing-admission
https://www.gabaradmissions.org/waiv-er-process).Onprohacviceadmissionofforeignlawyers
https://www.gabaradmissions.org/waiv-er-process).Onprohacviceadmissionofforeignlawyers
https://www.gabaradmissions.org/waiv-er-process).Onprohacviceadmissionofforeignlawyers
http://www.gabar.org/membership/howtojoin/upload/prohacvice.pdf).Ontemporarypractice
http://www.gabar.org/membership/howtojoin/upload/prohacvice.pdf).Ontemporarypractice
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 Step 3 - Educating Members of the Committee  
  and Reviewing the Existing Regulatory  
  Framework 

 In the short-term, the Georgia ITLS Committee 
worked to:

1. educate its own members to understand the issues 
and vocabulary surrounding globalization, cross-bor-
der practice and lawyer mobility;
2. review the state’s existing bar rules with respect to 
the five policy areas noted above (the “foreign lawyer 
cluster”); and
3. generally review the state’s existing regulatory 
system to ensure that it is responding to global realities 
while also serving to protect the public.

 Step 4 - Communicating Recommendations to
   the Bar, Recognizing the Need for 
  Education, and Locating Sources of  
  Support

 After the review process has been completed, rule 
changes that are the product of an informed and delibera-
tive process and supported by a broad cross-section of the 
Bar can be recommended to bodies with rule-making au-
thority, such as the state supreme courts. These rule changes 
should ideally start with addressing one or more elements 
of the “foreign lawyer cluster”: (1) temporary transactional 
“fly-in, fly-out” practice, (2) temporary litigation practice 
via pro hac vice admission, (3) practice as in-house counsel, 
(4) practice as a foreign law consultant, and (5) full admis-
sion as a licensed lawyer.

 The Georgia ITLS Committee learned through 
experience that unless members of the bar are educated 
about the issues set forth in this white paper, their initial 
response may be unfavorable. Here, education is key. In 
fact, most services performed by foreign lawyers in the 
United States relate wholly or in significant part to foreign 
law or interaction with a foreign jurisdiction. It is work 
that would otherwise be performed abroad, or worse, 
poorly by a lawyer who is not experienced in the foreign 
law or jurisdiction, or not at all. Moreover, foreign lawyers 
engaged in facilitating trade and investment or in resolving 
disputes arising from such activity are already present in 
every jurisdiction, temporarily if not permanently, whether 
or not they are acknowledged by regulatory authorities.20 

As cross-border legal practice continues to grow, foreign 
lawyer accountability and cooperation in lawyer discipline 
must be addressed.21

 Step 5 - Staying Ahead of the Regulatory Curve

 Over the longer term, the ITLS Committee mon-
itors global developments to ensure that state bar leaders 
know what is coming down the pike in this area. Instead of 
having every committee member master every topic, vol-
unteers on the Georgia ITLS Committee tackle the learning 
curve on certain topics and “brief ’ fellow committee mem-
bers on those issues. 

 There are powerful forces of change in the world 
of lawyer regulation and many developments in this 
country and abroad that should be monitored. To cite just 
one, in North Carolina legislation has been introduced 
that would permit non-lawyer ownership of law firms, as 
in Australia and the United Kingdom. The ITLS Commit-
tee can protect the State Bar and its leadership from being 
surprised by the appearance in this country of regulatory 
changes that first emerged overseas. Because many of the 
issues are complex, changes are being made with relatively 
little input from state regulators, bar association officials or 
lawyers. It is in everyone’s best interest that as many voices 
as possible are involved in the discussions and debates.

 Step 6- Providing a Voice for State Bars at the  
  National Level

 The free trade agreements, NAFTA, CAFTA-DR 
and GATS listed in footnote 5 of this white paper impact 
the regulation of foreign lawyers when delivering legal 
services in this country, and yet they were negotiated with 
little input from the various state bars. A local ITLS Com-
mittee that is well-versed on issues relating to international 
trade in legal services can serve as an advocate for the in-
terests of state bars as these treaties are implemented and in 
future treaty negotiations. For instance, in 2008, the Geor-
gia State Bar President relied upon the Georgia ITLS Com-
mittee to prepare comments on a draft WTO document 
addressing certain principles of domestic regulation of 
professional services. Among other comments, the Georgia 
ITLS Committee stressed to the Office of the United States 
Trade Representative that “in considering the applicability 
of GATS disciplines to the States under our Federal system, 
the unique relationship of, and the distribution of powers 

  20Furthermore, a jurisdiction’s hostility towards foreign lawyers might be 
seen as hostility towards foreign investment, and thus the business might 
just move to another state.

  21The Conference of Chief Justices has adopted resolutions endorsing co-
operation with European Union lawyer regulators and with regulators in 
Australia, http://www.americanbar.org/groups/professional responsibility/
policy/gats international agreements/misc.html. In August 2013, the ABA 
adopted a resolution regarding International Legal Regulatory Informa-
tion Exchange and cooperation, http://www.americanbar.org/content/
dam/aba/directories/policy/2013 hod annual meeting 104.autocheckdam.
docx

http://www.americanbar.org/groups/professional
http://www.americanbar.org/content/
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between, the States and Federal Government should be tak-
en into account in connection with the formulation of any 
GATS discipline intended to have general application.”22 Yet 
a single ITLS Committee, such as Georgia’s, is only a single 
voice; the message would be more powerful if local ITLS 
committees formed by several states were to join together 
and seek meaningful participation at the national level.

VI.  RESOURCES

 In order to ensure that the members of your ITLS 
Committee have a better understanding of the issues it is 
recommended that, at the outset, they be provided with a 
number of basic reference materials. These are included in 
Appendix A.

VII.   CONCLUSION

 Each state should consider establishing its own 
ITLS Committee to proactively address the challenges of 
globalization, cross-border legal practice, lawyer mobility, 
and bilateral and multilateral trade agreements affecting 
the regulation of legal services. If you would find it useful 
to hear directly from a state that has been tackling these 
issues head-on, please get in touch with the Georgia ITLS 
Committee. Its chair is Ben Greer (ben.greer@alston.com) 
and its staff liaison is William P. Smith III (BillS@gabar.
org). They would be happy to come to your group (virtually 
if not in person) and share their experience. 

 If you would like “benchmarking” data regarding 
the policies of other states in this area or their experiences 
with those policies, we encourage you to contact the ABA 
ITILS Task Force through its chair, Stephen Younger ( 
spyounger@pbwt.com) or its staff counsel, Kristi Gaines 
(kristi.gaines@americanbar.org). The Task Force has been 
serving as a central data collection point and has useful 
resources it can share with you.

  22Letter from Georgia State Bar President Gerald M. Edenfeld to Ambas-
sador Susan C. Schwab.

mailto:ben.greer@alston.com
mailto:BillS@gabar.org
mailto:BillS@gabar.org
mailto:spyounger@pbwt.com
mailto:kristi.gaines@americanbar.org
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CHAPTER 6
Metro Atlanta

Business Court Rules1

SUPREME COURT OF GEORGIA

Atlanta      July 14, 2016

 The Honorable Supreme Court met pursuant to 
adjournment.

The following order was passed:

 It is ordered that the Atlanta Judicial Circuit Rule 
1004 formerly governing the Fulton County Superior 
Court Business Case Division be renamed “Metro Atlanta 
Business Case Division” and revised to allow voluntarily 
participating metro Atlanta counties to adopt this Rule 
within its own circuit, effective July 14, 2016, as follows:

ATLANTA JUDICIAL CIRCUIT RULE 1004
METRO ATLANTA BUSINESS CASE DIVISION

1.

 The Judges of the Superior Court of Fulton Coun-
ty created the Business Case Division with approval of the 
Supreme Court of Georgia pursuant to Uniform Superior 
Court Rule 1.2 (D) on June 3, 2005 (as amended on June 7, 
2007, May 6, 2009, September 1, 2010, October 11, 2012, 
and May 7, 2015) which shall be referred to as the “Metro 
Atlanta Business Case Division” (hereinafter referred to as 
the “Division”).

2.

 The purpose of the Division is to provide judicial 
attention and expertise to and uniform administration of 
certain complex Business Cases filed in the superior and 
state courts of voluntarily participating metro Atlanta 
counties (hereinafter referred to as the “Adopting Met-
ro Court(s)”). Any Adopting Metro Court may join the 
Division with the consent of the Business Case Division 
Committee (hereinafter referred to as the “Division Com-
mittee”) by adopting this rule within its own Circuit.

3.

 Case selection and administrative decision-mak-
ing of the Division will be the responsibility of the current 
Division Committee. Each Adopting Metro Court shall 
be represented by not less than one Judge who is designat-
ed a Division Committee Member. A full-time Business 
Division Program Director will manage the day-to-day 
administration of the Division.

4.

 (a) The Division Committee may accept for 
assignment Business Cases, which include actions brought 
pursuant or subject to the following:
  
  (i) Georgia Uniform Securities Act 
of 2008, as amended, OCGA § 10-5-1 et seq.;
  (ii) Uniform Commercial Code, 
OCGA § 11-1-101 et seq.;
  (iii) Georgia Business Corporation 
Code, OCGA § 14-2-101 et seq.;
  (iv) Uniform Partnership Act, 
OCGA § 14-8-1 et seq.;
  (v) Uniform Limited Partnership 
Act, OCGA § 14-9A-1 et seq.;
  (vi) Georgia Revised Uniform Lim-
ited Partnership Act, OCGA§ 14-9-100 et seq.;
  (vii) Georgia Limited Liability Com-
pany Act, OCGA § 14-11-100 et seq.; and
  (viii) Georgia International Com-
mercial Arbitration Code, OCGA § 9-9-20 et seq. 

 In addition, Business Cases may include any 
action in which the amount in controversy (or, in a case of 
injunctive relief the value of the relief sought or the cost of 
not getting the relief) exceeds $1,000,000 and where one or 
more parties to the action or the Judge currently assigned 
that case believes warrants the attention of the Divi-
sion, including, but not limited to, large contractual and 
business tort cases as well as other complex commercial 
litigation involving a material issue related to the law gov-
erning corporations, partnerships, limited partnerships, 
limited liability partnerships, and limited liability compa-
nies, including issues concerning governance, involuntary 

1 In addition to the Metro Atlanta Business Court, there is a statewide 
business court created during 2018 by an amendment to the Georgia 
Constitution. The first judge was appointed to the court in August 2019 
and the court began accepting cases on August 1, 2020. Final rules for the 
court are expected after the printing of this edition during the summer or 
early fall of 2020.
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dissolution of a corporation, mergers and acquisitions, 
breach of duty of directors, election or removal of directors, 
enforcement or interpretation of shareholder agreements, 
derivative actions and/or arbitration.

 (b) Notwithstanding anything contained 
herein to the contrary, a case that includes the following 
claims shall not be classified as a Business Case without the 
consent of all parties:

  (i) Personal injury;
  (ii) Wrongful death;
  (iii) Employment discrimination; 
and
  (iv) Consumer claims in which each 
individual plaintiffs claims are in the aggregate less than 
$1,000,000.

5.

 The Division is to be comprised of at least two 
Judges (the “Division Judge” or “Division Judges”) who 
manage, administer, and try the cases assigned to this 
Division within their own County, as the Chief Judge shall 
designate upon recommendation of the Division Commit-
tee. The Division Judges may select a Judge to serve as the 
head of the Division (the “Division Leader”), who will be in 
charge of addressing issues with regard to case assignment, 
creating and implementing Division policies, represent-
ing the Division to the public, and performing all other 
functions that are necessary for the administration of this 
Division.

6.

 A Business Case filed in the Superior Court of 
Fulton County or an Adopting Metro Court shall be eligible 
for assignment to the Division based upon: (1) the parties’ 
joint request; (2) the motion of a party; or (3) a request 
submitted by the Superior Court or State Court Judge 
currently assigned that case, with notice to the parties. By 
filing a motion to transfer a case into the Division pursu-
ant to subsections (1) or (2) above, the movant(s) agrees 
pursuant to OCGA § 15-6-77 (1) to pay, pro rata, a transfer 
fee in an amount not to exceed $2,500 as set forth in the 
“Standing Order Regarding Transfer Fee Amount” for the 
applicable County as currently published online at http://
home.fultoncourt.org/ (“Transfer Fee”) to be used solely 
for the Division. Pursuant to Uniform Superior Court Rule 
1.2 (B), the Clerk of Court shall maintain the original of 
such Standing Order and provide copies of it, upon request. 
In the event that a Superior Court or State Court Judge 
requests that a case be assigned to the Division pursuant 
to subsection (3), no such Transfer Fee shall be required. 
The motion or request shall be directed to the Division 
Committee, via the Business Division Program Director, to 

determine, after allowing the parties twenty (20) days for 
briefing of the issue, whether the case is a Business Case 
Division case and whether it should be accepted for assign-
ment into the Business Case Division. Pursuant to Uniform 
Superior Court Rule 6.7, the Chief Judge may shorten the 
time requirement applicable to transfer motions upon 
written notice and good cause shown. If so accepted, the 
Business Division Program Director shall reassign the case 
to a Division Judge within the originating county. 

7.

 Upon a motion or request, if a majority of the 
Division Committee deems the case appropriate for as-
signment to the Division, the Business Division Program 
Director shall assign the case to the Division. Within the 
Division, the Business Court Program Director shall assign 
the Division’s cases in rotation, taking into account reason-
ably estimated discovery, dispositive motions, availability of 
the Division Judge, the Division Judge’s current case load, 
and trial time, as far as practicable, and any other applicable 
concerns. The Business Court Program Director shall make 
every effort to fairly assign the case load within the Divi-
sion. In Adopting Metro Counties in which both superior 
and state courts have adopted the program, the Business 
Case will be assigned to either a Superior Court or State 
Court Division Judge regardless of the court into which it 
was filed. However, the Business Case shall remain in the 
County in which it was filed.

8.

 When an active Judge’s case has been reassigned 
to a Division Judge as a Business Case, the Court Adminis-
trator shall make such additional assignments to the active 
Judge as are necessary to comply with these rules.

9.

 The Division Committee will recommend and the 
Chief Judge/District Administrative Judge shall select or 
re-select all Division Judges from those Judges, considering 
their experience, training, and other relevant factors, who 
volunteer for such assignment for a period of two years. 
At the end of each two-year term, the Chief Judge/District 
Administrative Judge shall decide the continuation of such 
assignment if the Division Judge volunteers for continued 
service. The Chief Judge/District Administrative Judge may 
reassign such Division Judge at any time in the best inter-
ests of the Court and the Division.

10.

 The Business Cases assigned to the Division shall 
be governed by applicable law, including the Georgia Civil 

http://home.fultoncourt.org/
http://home.fultoncourt.org/
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Practice Act, OCGA § 9-11-1 et seq., and the Uniform 
Superior and/or State Court Rules.

11.

 The Division Judges, in consultation with all 
parties and pursuant to applicable law, shall have the ability 
to modify the schedule for the administration of Business 
Cases, including the schedule for conducting discovery, 
filing dispositive motions, conducting pre-trial procedures, 
and conducting jury and non-jury trials.

12.

 In particular, the Division Judges, pursuant to 
OCGA § 9-11-5 (e), may modify the procedure for filing 
papers with the Court, including allowing such filings to 
be made by facsimile or by e-mail with the Court. Upon 
the written consent of all parties and upon any necessary 
waivers as may be required by law, the Division Judges may 
allow for service of papers filed with the Court by electron-
ic means, including by e-mail or an electronic filing service 
in accordance with Uniform Superior and State Court 
Rule 36.16. In the event that any procedures are modified 
pursuant to this paragraph, an electronic signature shall be 
deemed an original signature.

13.

 The Division Judges, in consultation with all 
parties, shall have the ability to order nonbinding media-
tion, nonbinding arbitration, or other means of alternative 
dispute resolution as dictated by the needs of a particular 
Business Case. The Division Judges themselves, with the 
consent of all parties, may conduct such nonbinding medi-
ation, nonbinding arbitration, or other means of alternative 
dispute resolution.

14.

 The calendar for the Division shall be prepared 
and maintained by the Business Court Program Director 
under the supervision of the Division Judges and shall be 
made available to all parties with Business Cases pending in 
the Division. Pursuant to agreement of the parties and the 
Division, the Division may notify parties of such calendar 
by electronic means, including by e-mail or by publication 
by website.

15.

 Subject to the rules of evidence, the Division 
encourages the parties to use electronic presentations and 
technologically generated demonstrative evidence to en-
hance the trier-of-fact’s understanding of the issues before 

it and to further the convenience and efficiency of the 
litigation process.

16.

 Within thirty (30) days of a Business Case being 
assigned to the Division, or such shorter or longer time as 
the Division Judges shall order, the parties shall meet with 
the Division Judge to whom the Business Case is assigned 
to discuss the entry of a case management order, including 
the following issues: (i) the length of the discovery period, 
the number of fact and expert depositions, and the length 
of such depositions; (ii) a preliminary deposition schedule; 
(iii) the identity and number of any motions to dismiss or 
other preliminary or pre-discovery motions which shall 
be filed and the time period in which they shall be filed, 
briefed, and, if appropriate, argued; (iv) the time period 
after the close of discovery within which post-discovery 
dispositive motions shall be filed, briefed, and, if appro-
priate, argued; (v) the need for any alternative form of 
dispute resolution, specifically including mediation; (vi) 
an estimate of the volume of documents and electronic 
information likely to be the subject of discovery from the 
parties and non-parties, and whether there are means by 
which to render document discovery more manageable and 
less expensive; (vii) modifications to the rules under the 
Civil Practice Act or the Uniform Superior or State Court 
Rules as may be applicable to a particular case; and (viii) 
such other matters as the Division Judge may assign to the 
parties for their consideration. Prior to the meeting with 
the Division Judge, lead counsel for each party shall meet 
and confer to discuss subparts (i) through (viii) of this 
paragraph. At the initial meeting with the Division Judge, 
the parties shall submit a proposed case management order 
to the Division Judge for consideration.

17.

 In an effort to reduce the length of discovery and 
quickly resolve any discovery disputes, the Division Judges 
shall be available to the parties to resolve disputes that arise 
during the course of discovery.

18.

 In addition to telephone conferencing pursu-
ant to Rule 9.1 of the Uniform Superior and State Court 
Rules, by mutual agreement between the parties and the 
Division Judges, counsel may arrange for any hearing or 
other conference to be conducted by video- conference, 
subject to the same rules of procedure and decorum as 
if the hearing or conference were held in open court. In 
addition to charging the parties for other costs associated 
with Business Cases pending in the Division, the Clerk may 
charge the parties a fee for such video-conferencing or may 
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include the costs of such video-conferencing in any stan-
dard fee charged to parties participating in Business Cases 
pending in the Division.

SUPREME COURT OF THE STATE OF GEORGIA
Clerk’s Office, Atlanta

I hereby certify that the above is a true extract from the 
minutes of the Supreme Court of Georgia

witness my signature and the seal of said court hereto 
affixed the day and year last above written.

                               - Clerk
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CHAPTER 7
State Bar of Georgia - Selected Rules of 

Professional Responsibility
RULE 1: TERMINOLOGY AND DEFINITIONS

***
(f)  “Domestic Lawyer” denotes a person authorized to prac-
tice law by the duly constituted and authorized governmen-
tal body of any state or territory of the United States or the 
District of Columbia but not authorized by the Supreme 
Court of Georgia or its rules to practice law in the state of 
Georgia.
*** 
(h)  Foreign Lawyer” denotes a person authorized to practice 
law by the duly constituted and authorized governmental 
body of any foreign nation, but not authorized by the Su-
preme Court of Georgia or its rules to practice law in the 
state of Georgia.

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE OF LAW

Ethics & Discipline / Current Rules / Part IV (After Janu-
ary 1 / 2001) - Georgia Rules of Professional Conduct (also 
includes Disciplinary Proceedings and Advisory Opinion 
rules) / CHAPTER 1 GEORGIA RULES OF PROFESSION-
AL CONDUCT AND ENFORCEMENT THEREOF

(a)  A lawyer shall not practice law in a jurisdiction in viola-
tion of the regulation of the legal profession in that jurisdic-
tion, or assist another in doing so.

(b)  A Domestic Lawyer shall not:
(1) except as authorized by these Rules or other law, es-
tablish an office or other systematic and continuous pres-
ence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the 
Domestic Lawyer is admitted to practice law in this ju-
risdiction.

(c)  A Domestic Lawyer, who is not disbarred or suspended 
from practice in any jurisdiction, may provide legal services 
on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is 
admitted to practice in this jurisdiction and who actively 
participates in the matter;
(2) are in or reasonably related to a pending or potential 
proceeding before a tribunal in this or another jurisdic-
tion, if the Domestic Lawyer, or a person the Domestic 

Lawyer is assisting, is authorized by law or order to ap-
pear in such proceeding or reasonably expects to be so 
authorized;
(3) are in or reasonably related to a pending or poten-
tial arbitration, mediation, or other alternative dispute 
resolution proceeding in this or another jurisdiction, if 
the services arise out of or are reasonably related to the 
Domestic Lawyer’s practice in a jurisdiction in which 
the Domestic Lawyer is admitted to practice and are not 
services for which the forum requires pro hac vice ad-
mission; or
(4) are not within paragraphs (c) (2) or (c) (3) and arise 
out of or are reasonably related to the Domestic Law-
yer’s practice in a jurisdiction in which the Domestic 
Lawyer is admitted to practice.

(d)  A Domestic Lawyer, who is not disbarred or suspended 
from practice in any jurisdiction, may provide legal services 
in this jurisdiction that:

(1) are provided to the Domestic Lawyer’s employer 
or its organizational affiliates and are not services for 
which the forum requires pro hac vice admission; or
(2) are services that the Domestic Lawyer is authorized 
to provide by federal law or other law of this jurisdic-
tion.

(e)  A Foreign Lawyer shall not, except as authorized by this 
Rule or other law, establish an office or other systematic and 
continuous presence in this jurisdiction for the practice of 
law, or hold out to the public or otherwise represent that 
the lawyer is admitted to practice law in this jurisdiction. 
Such a Foreign Lawyer does not engage in the unauthorized 
practice of law in this jurisdiction when on a temporary ba-
sis the Foreign Lawyer performs services in this jurisdiction 
that:

(1) are undertaken in association with a lawyer who is 
admitted to practice in this jurisdiction and who active-
ly participates in the matter;
(2) are in or reasonably related to a pending or potential 
proceeding before a tribunal held or to be held in a ju-
risdiction outside the United States if the Foreign Law-
yer, or a person the Foreign Lawyer is assisting, is autho-
rized by law or by order of the tribunal to appear in such 
proceeding or reasonably expects to be so authorized;
(3) are in or reasonably related to a pending or potential 
arbitration, mediation, or other alternative dispute res-
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olution proceedings held or to be held in this or another 
jurisdiction, if the services arise out of or are reasonably 
related to the Foreign Lawyer’s practice in a jurisdiction 
in which the Foreign Lawyer is admitted to practice;
(4)are not within paragraphs (e) (2) or (e) (3) and

(i) are performed for a client who resides or has an 
office in a jurisdiction in which the Foreign Lawyer 
is authorized to practice to the extent of that autho-
rization; or
(ii) arise out of or are reasonably related to a matter 
that has a substantial connection to a jurisdiction in 
which the lawyer is authorized to practice to the ex-
tent of that authorization; or
(iii) are governed primarily by international law or 
the law of a non-United States jurisdiction.

(f)  A Foreign Lawyer who is not disbarred or suspended 
from practice in any jurisdiction, may provide legal services 
in this jurisdiction subject to the following conditions:

(1) The services are provided to the Foreign Lawyer’s em-
ployer or its organizational affiliates and are not services 
for which the forum requires pro hac vice admission; and
(2) The Foreign Lawyer is and remains in this country in 
lawful immigration status and complies with all relevant 
provisions of United States immigration laws.

(g)  For purposes of the grants of authority found in sub-
sections (e) and (f) above, the Foreign Lawyer must be a 
member in good standing of a recognized legal profession 
in a foreign jurisdiction, the members of which are admitted 
to practice as lawyers or counselors at law or the equivalent 
and subject to effective regulation and discipline by a duly 
constituted professional body or a public authority.

(h)  A person who is not a member of the State Bar of Geor-
gia, but who is allowed to practice law in Georgia on a lim-
ited basis pursuant to Supreme Court of Georgia Rules Part 
XXI, Rule 121, Provision Of Legal Services Following Deter-
mination Of Major Disaster, may provide legal services in 
this state to the extent allowed by said Rules.

(i)  A person who is not a member of the State Bar of Geor-
gia, but who is allowed to practice law in Georgia on a lim-
ited basis pursuant to Supreme Court of Georgia Rules Part 
XV, Rules 91-95, Student Practice Rule, may provide legal 
services in this state to the extent allowed by said Rules.

(j)  A person who is not a member of the State Bar of Geor-
gia, but who is allowed to practice law in Georgia on a lim-
ited basis pursuant to Supreme Court of Georgia Rules Part 
XVI, Rules 97-103, Law School Graduates, may provide legal 
services in this state to the extent allowed by said Rules.

(k)  A person who is not a member of the State Bar of Geor-
gia, but who is allowed to practice law in Georgia on a lim-
ited basis pursuant to Supreme Court of Georgia Rules Part 

XX, Rules 114-120, Extended Public Service Program, may 
provide legal services in this state to the extent allowed by 
said Rules.

(l)  Any domestic or foreign lawyer who has been admitted 
to the practice of law in Georgia pro hac vice, pursuant to 
the Uniform Rules of the various classes of courts in Geor-
gia, shall pay all required fees and costs annually as set forth 
in those Rules. Failure to pay the annual fee by January 15 
of each year of admission pro hac vice will result in a late 
fee of $100 that must be paid no later than March 1 of that 
year. Failure to pay the annual fees may result in disciplinary 
action, and said lawyer may be subject to prosecution under 
the unauthorized practice of law statutes of this state.
 
The maximum penalty for a violation of this Rule is disbar-
ment.

Comment

[1] A lawyer may practice law only in a jurisdiction in which 
the lawyer is authorized to practice. A lawyer may be admit-
ted to practice law in a jurisdiction on a regular basis or may 
be authorized by court rule or order or by law to practice 
for a limited purpose or on a restricted basis. Paragraph (a) 
applies to unauthorized practice of law by a lawyer, whether 
through the lawyer’s direct action or by the lawyer assisting 
another person.

[2] The definition of the practice of law is established by law 
and varies from one jurisdiction to another. Whatever the 
definition, limiting the practice of law to members of the bar 
protects the public against rendition of legal services by un-
qualified persons. This Rule does not prohibit a lawyer from 
employing the services of paraprofessionals and delegating 
functions to them, so long as the lawyer supervises the del-
egated work and retains responsibility for their work. See 
Rule 5.3.

[3] A lawyer may provide professional advice and instruc-
tion to nonlawyers whose employment requires knowledge 
of the law; for example, claims adjusters, employees of finan-
cial or commercial institutions, social workers, accountants 
and persons employed in government agencies. Lawyers 
also may assist independent nonlawyers, such as parapro-
fessionals, who are authorized by the law of a jurisdiction to 
provide particular law-related services. In addition, a lawyer 
may counsel nonlawyers who wish to proceed pro se.

[4] Other than as authorized by law or this Rule, a Domestic 
Lawyer violates paragraph (b) and a Foreign Lawyer violates 
paragraph (e) if the Domestic or Foreign Lawyer establish-
es an office or other systematic and continuous presence 
in this jurisdiction for the practice of law. Presence may be 
systematic and continuous even if the Domestic or Foreign 
Lawyer is not physically present here. Such Domestic or For-
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eign Lawyer must not hold out to the public or otherwise 
represent that the Domestic or Foreign Lawyer is admitted 
to practice law in this jurisdiction. See also Rules 7.1(a) and 
7.5(b).

[5] There are occasions in which a Domestic or Foreign 
Lawyer, who is not disbarred or suspended from practice 
in any jurisdiction, may provide legal services on a tempo-
rary basis in this jurisdiction under circumstances that do 
not create an unreasonable risk to the interests of their cli-
ents, the public or the courts. Paragraph (c) identifies four 
such circumstances for the Domestic Lawyer. Paragraph (e) 
identifies four such circumstances for the Foreign Lawyer. 
The fact that conduct is not so identified does not imply that 
the conduct is or is not authorized. With the exception of 
paragraphs (d)(1) and (d)(2), this Rule does not authorize 
a Domestic Lawyer to establish an office or other systematic 
and continuous presence in this jurisdiction without being 
admitted to practice generally here.

[6] There is no single test to determine whether a Domestic 
or Foreign Lawyer’s services are provided on a “temporary 
basis” in this jurisdiction, and may therefore be permissi-
ble under paragraph (c) or paragraph (e). Services may be 
“temporary” even though the Domestic or Foreign Lawyer 
provides services in this jurisdiction on a recurring basis, or 
for an extended period of time, as when the Domestic Law-
yer is representing a client in a single lengthy negotiation or 
litigation.

[7] Paragraphs (c) and (d) apply to Domestic Lawyers. Para-
graphs (e), (f) and (g) apply to Foreign Lawyers. Paragraphs 
(c) and (e) contemplate that the Domestic or Foreign Law-
yer is authorized to practice in the jurisdiction in which the 
Domestic or Foreign Lawyer is admitted and excludes a Do-
mestic or Foreign Lawyer who while technically admitted is 
not authorized to practice, because, for example, the Domes-
tic or Foreign Lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients 
and the public are protected if a Domestic Lawyer associ-
ates with a lawyer licensed to practice in this jurisdiction. 
Paragraph (e)(1) recognizes that the interests of clients and 
the public are protected if a Foreign Lawyer associates with 
a lawyer licensed to practice in this jurisdiction. For these 
paragraphs to apply, however, the lawyer admitted to prac-
tice in this jurisdiction must actively participate in and share 
responsibility for the representation of the client.

[9] Domestic Lawyers not admitted to practice generally in a 
jurisdiction may be authorized by law or order of a tribunal 
or an administrative agency to appear before the tribunal or 
agency. This authority may be granted pursuant to formal 
rules governing admission pro hac vice or pursuant to infor-
mal practice of the tribunal or agency. Under paragraph (c)

(2), a Domestic Lawyer does not violate this Rule when the 
Domestic Lawyer appears before a tribunal or agency pursu-
ant to such authority. To the extent that a court rule or other 
law of this jurisdiction requires a Domestic Lawyer to obtain 
admission pro hac vice before appearing before a tribunal or 
administrative agency, this Rule requires the Domestic Law-
yer to obtain that authority.

[10] Paragraph (c)(2) also provides that a Domestic Law-
yer rendering services in this jurisdiction on a temporary 
basis does not violate this Rule when the Domestic Lawyer 
engages in conduct in anticipation of a proceeding or hear-
ing in a jurisdiction in which the Domestic Lawyer is au-
thorized to practice law or in which the Domestic Lawyer 
reasonably expects to be admitted pro hac vice. Examples of 
such conduct include meetings with the client, interviews of 
potential witnesses, and the review of documents. Similar-
ly, a Domestic Lawyer may engage in conduct temporarily 
in this jurisdiction in connection with pending litigation in 
another jurisdiction in which the Domestic Lawyer is or rea-
sonably expects to be authorized to appear, including taking 
depositions in this jurisdiction.

[11] When a Domestic Lawyer has been or reasonably ex-
pects to be admitted to appear before a court or adminis-
trative agency, paragraph (c)(2) also permits conduct by 
lawyers who are associated with that lawyer in the matter, 
but who do not expect to appear before the court or admin-
istrative agency. For example, subordinate Domestic Law-
yers may conduct research, review documents, and attend 
meetings with witnesses in support of the Domestic Lawyer 
responsible for the litigation.

[12] Paragraph (c)(3) permits a Domestic Lawyer, and para-
graph (e)(3) permits a Foreign Lawyer, to perform services 
on a temporary basis in this jurisdiction if those services are 
in or reasonably related to a pending or potential arbitra-
tion, mediation, or other alternative dispute resolution pro-
ceeding in this or another jurisdiction, if the services arise 
out of or are reasonably related to the Domestic or Foreign 
Lawyer’s practice in a jurisdiction in which the Domestic or 
Foreign Lawyer is admitted to practice. The Domestic Law-
yer, however, must obtain admission pro hac vice in the case 
of a court-annexed arbitration or mediation or otherwise if 
court rules or law so requires.

[13] Paragraph (c)(4) permits a Domestic Lawyer to provide 
certain legal services on a temporary basis in this jurisdic-
tion that arise out of or are reasonably related to the Do-
mestic Lawyer’s practice in a jurisdiction in which the Do-
mestic Lawyer is admitted but are not within paragraphs (c)
(2) or (c)(3). These services include both legal services and 
services that nonlawyers may perform but that are consid-
ered the practice of law when performed by lawyers. Para-
graph (e)(4)(i) permits a Foreign Lawyer to provide certain 
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legal services in this jurisdiction on behalf of a client who 
resides or has an office in the jurisdiction in which the For-
eign Lawyer is authorized to practice. Paragraph (e)(4)(ii) 
permits a Foreign Lawyer to provide certain legal services 
on a temporary basis in this jurisdiction that arise out of or 
are reasonably related to a matter that has a substantial con-
nection to the jurisdiction in which the Foreign Lawyer is 
authorized to practice. These services include both legal ser-
vices and services that nonlawyers may perform but that are 
considered the practice of law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services 
arise out of or be reasonably related to the Domestic Law-
yer’s practice in a jurisdiction in which the Domestic Law-
yer is admitted. Paragraphs (e)(3) and (e)(4)(ii) require that 
the services arise out of or be reasonably related to the For-
eign Lawyer’s practice in a jurisdiction in which the Foreign 
Lawyer is admitted to practice. A variety of factors may evi-
dence such a relationship. These include but are not limited 
to the following:

a. The Domestic or Foreign Lawyer’s client may have 
been previously represented by the Domestic or For-
eign Lawyer; or

b.  The Domestic or Foreign Lawyer’s client may be 
resident in, have an office in, or have substantial con-
tacts with the jurisdiction in which the Domestic or 
Foreign Lawyer is admitted; or

c. The matter, although involving other jurisdictions, 
may have a significant connection with that juris-
diction in which the Domestic of Foreign Lawyer is 
admitted; or

d. Significant aspects of the Domestic or Foreign 
Lawyer’s work in a specific matter might be conduct-
ed in the jurisdiction in which the Domestic or For-
eign Lawyer is admitted or another jurisdiction; or

e. A significant aspect of a matter may involve the law 
of the jurisdiction in which the Domestic or Foreign 
Lawyer is admitted; or

f. Some aspect of the matter may be governed by in-
ternational law or the law of a non-United States ju-
risdiction; or

g. The Lawyer’s work on the specific matter in this ju-
risdiction is authorized by the jurisdiction in which 
the lawyer is admitted; or

h. The client’s activities or the legal issues involve 
multiple jurisdictions, such as when the officers of a 
multinational corporation survey potential business 

sites and seek the services of their Domestic or For-
eign Lawyer in assessing the relative merits of each; or

i. The services may draw on the Domestic or Foreign 
Lawyer’s recognized expertise developed through the 
regular practice of law on behalf of clients in matters 
involving a particular body of federal, nationally-uni-
form, foreign, or international law.

[15] Paragraph (d) identifies two circumstances in which a 
Domestic Lawyer, who is not disbarred or suspended from 
practice in any jurisdiction, may establish an office or oth-
er systematic and continuous presence in this jurisdiction 
for the practice of law as well as provide legal services on 
a temporary basis. Except as provided in paragraphs (d)(1) 
and (d)(2), a Domestic Lawyer who establishes an office or 
other systematic or continuous presence in this jurisdiction 
must become admitted to practice law generally in this ju-
risdiction.

[16] Paragraph (d)(1) applies to a Domestic Lawyer who is 
employed by a client to provide legal services to the client or 
its organizational affiliates, i.e., entities that control, are con-
trolled by, or are under common control with the employer. 
This paragraph does not authorize the provision of personal 
legal services to the employer’s officers or employees. The 
paragraph applies to in-house corporate lawyers, govern-
ment lawyers and others who are employed to render legal 
services to the employer. The Domestic Lawyer’s ability to 
represent the employer outside the jurisdiction in which the 
Domestic Lawyer is licensed generally serves the interests 
of the employer and does not create an unreasonable risk to 
the client and others because the employer is well situated to 
assess the Domestic Lawyer’s qualifications and the quality 
of the Domestic Lawyer’s work.

[17] If an employed Domestic Lawyer establishes an office 
or other systematic presence in this jurisdiction for the pur-
pose of rendering legal services to the employer, the Domes-
tic Lawyer may be subject to registration or other require-
ments, including assessments for client protection funds and 
mandatory continuing legal education.

[18] Paragraph (d)(2) recognizes that a Domestic Lawyer 
may provide legal services in a jurisdiction in which the Do-
mestic Lawyer is not licensed when authorized to do so by 
federal or other law, which includes statute, court rule, exec-
utive regulation or judicial precedent. Paragraph (e)(4)(iii) 
recognizes that a Foreign Lawyer may provide legal services 
when the services provided are governed by international 
law or the law of a foreign jurisdiction.

[19] A Domestic or Foreign Lawyer who practices law in 
this jurisdiction pursuant to paragraphs (c), (d), (e) or (f) 
or otherwise is subject to the disciplinary authority of this 
jurisdiction. See Rule 8.5(a).
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[20] In some circumstances, a Domestic Lawyer who prac-
tices law in this jurisdiction pursuant to paragraphs (c) or 
(d) may have to inform the client that the Domestic Lawyer 
is not licensed to practice law in this jurisdiction. For ex-
ample, that may be required when the representation occurs 
primarily in this jurisdiction and requires knowledge of the 
law of this jurisdiction. See Rule 1.4.

[21] Paragraphs (c), (d), (e) and (f) do not authorize com-
munications advertising legal services to prospective clients 
in this jurisdiction by Domestic or Foreign Lawyers who 
are admitted to practice in other jurisdictions. Whether and 
how Domestic or Foreign Lawyers may communicate the 
availability of their services to prospective clients in this ju-
risdiction is governed by Rules 7.1 to 7.5.

RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF 
LAW

a. Disciplinary Authority. A lawyer admitted to practice in 
this jurisdiction is subject to the disciplinary authority of 
this jurisdiction, regardless of where the lawyer’s conduct 
occurs. A Domestic or Foreign Lawyer is also subject to the 
disciplinary authority of this jurisdiction if the Domestic or 
Foreign Lawyer provides or offers to provide any legal ser-
vices in this jurisdiction. A lawyer or Domestic or Foreign 
Lawyer may be subject to the disciplinary authority of both 
this jurisdiction and another jurisdiction for the same con-
duct.

b. Choice of Law. In any exercise of the disciplinary authority 
of this jurisdiction, the rules of professional conduct to be 
applied shall be as follows:

 1. for conduct in connection with a matter pending 
before a tribunal, the rules of the jurisdiction in which the 
tribunal sits, unless the rules of the tribunal provide other-
wise; and

 2. for any other conduct, the rules of the jurisdic-
tion in which the lawyer or Domestic or Foreign Lawyer’s 
conduct occurred, or, if the predominant effect of the con-
duct is in a different jurisdiction, the rules of that jurisdic-
tion shall be applied to the conduct. A lawyer or Domestic 
or Foreign Lawyer shall not be subject to discipline if the 
lawyer’s or Domestic or Foreign Lawyer’s conduct conforms 
to the rules of a jurisdiction in which the lawyer or Domes-
tic or Foreign Lawyer reasonably believes the predominant 
effect of the lawyer or Domestic or Foreign Lawyer’s conduct 
will occur.

Comment

Disciplinary Authority

[1] It is longstanding law that the conduct of a lawyer ad-
mitted to practice in this jurisdiction is subject to the disci-
plinary authority of this jurisdiction. Extension of the disci-
plinary authority of this jurisdiction to Domestic or Foreign 
Lawyers who provide or offer to provide legal services in 
this jurisdiction is for the protection of the citizens of this 
jurisdiction. Reciprocal enforcement of a jurisdiction’s disci-
plinary findings and sanctions will further advance the pur-
poses of this Rule. See, Rule 9.4: Jurisdiction and Reciprocal 
Discipline. A Domestic or Foreign Lawyer who is subject to 
the disciplinary authority of this jurisdiction under Rule 8.5 
(a) appoints an official to be designated by this Court to re-
ceive service of process in this jurisdiction. The fact that the 
Domestic or Foreign Lawyer is subject to the disciplinary 
authority of this jurisdiction may be a factor in determining 
whether personal jurisdiction may be asserted over the law-
yer for civil matters.

Choice of Law

[2] A lawyer or Domestic or Foreign Lawyer may be poten-
tially subject to more than one set of rules of professional 
conduct which impose different obligations. The lawyer or 
Domestic or Foreign Lawyer may be licensed to practice 
in more than one jurisdiction with differing rules, or may 
be admitted to practice before a particular court with rules 
that differ from those of the jurisdiction or jurisdictions in 
which the lawyer or Domestic or Foreign Lawyer is licensed 
to practice. Additionally, the lawyer or Domestic or For-
eign Lawyer’s conduct may involve significant contacts with 
more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. 
Its premise is that minimizing conflicts between rules, as 
well as uncertainty about which rules are applicable, is in 
the best interest of both clients and the profession (as well 
as the bodies having authority to regulate the profession). 
Accordingly, it takes the approach of (i) providing that any 
particular conduct of a lawyer or Domestic or Foreign Law-
yer shall be subject to only one set of rules of professional 
conduct, (ii) making the determination of which set of rules 
applies to particular conduct as straightforward as possible, 
consistent with recognition of appropriate regulatory inter-
ests of relevant jurisdictions, and (iii) providing protection 
from discipline for lawyers or Domestic or Foreign Lawyers 
who act reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer or Domestic 
or Foreign Lawyer conduct relating to a proceeding pending 
before a tribunal, the lawyer or Domestic or Foreign Lawyer 
shall be subject only to the rules of the jurisdiction in which 
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the tribunal sits unless the rules of the tribunal, including 
its choice of law rule, provide otherwise. As to all other con-
duct, including conduct in anticipation of a proceeding not 
yet pending before a tribunal, paragraph (b)(2) provides that 
a lawyer or Domestic or Foreign Lawyer shall be subject to 
the rules of the jurisdiction in which the lawyer or Domestic 
or Foreign Lawyer’s conduct occurred, or, if the predomi-
nant effect of the conduct is in another jurisdiction, the rules 
of that jurisdiction shall be applied to the conduct. In the 
case of conduct in anticipation of a proceeding that is likely 
to be before a tribunal, the predominant effect of such con-
duct could be where the conduct occurred, where the tribu-
nal sits or in another jurisdiction.

[5] When a lawyer or Domestic or Foreign Lawyer’s con-
duct involves significant contacts with more than one juris-
diction, it may not be clear whether the predominant effect 
of the lawyer or Domestic or Foreign Lawyer’s conduct will 
occur in a jurisdiction other than the one in which the con-
duct occurred. So long as the lawyer or Domestic or Foreign 
Lawyer’s conduct conforms to the rules of a jurisdiction in 
which the lawyer or Domestic or Foreign Lawyer reasonably 
believes the predominant effect will occur, the lawyer or Do-
mestic or Foreign Lawyer shall not be subject to discipline 
under this Rule.

[6] If two admitting jurisdictions were to proceed against 
a lawyer or Domestic or Foreign Lawyer for the same 
conduct, they should, applying this rule, identify the same 
governing ethics rules. They should take all appropriate 
steps to see that they do apply the same rule to the same 
conduct, and in all events should avoid proceeding against 
a lawyer or Domestic or Foreign Lawyer on the basis of two 
inconsistent rules.
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CHAPTER 8

Georgia International Arbitration Code
The Georgia International Arbitration Code (2012)

Georgia Code 9-9-20 et seq.

§ 9-9-20

(a) This part shall be known and may be cited as the 
‘Georgia International Commercial Arbitration Code.’ 
(b) The purpose of this part is to encourage inter-
national commercial arbitration in this state, to enforce 
arbitration agreements and arbitration awards, to facilitate 
prompt and efficient arbitration proceedings consistent 
with this part, and to provide a conducive environment for 
international business and trade. 

§ 9-9-21

(a) This part shall apply to international commercial 
arbitration, subject to any agreement in force between the 
United States and any other country. 
(b) The provisions of this part, except for Code 
Sections 9-9-29 and 9-9-30, subsections (f) through (h) of 
Code Section 9-9-38, and Code Sections 9-9-39, 9-9-57, 
and 9-9-58, shall apply only if the place of arbitration is in 
this state. 
(c) An arbitration shall be considered international if:

(1)  The parties to an arbitration agreement have their 
places of business in different countries at the time of 
the conclusion of such arbitration agreement;
(2)  One of the following places is situated outside 
the country in which the parties have their places of 
business:

(A) The place of arbitration, if determined in or 
pursuant to the arbitration agreement; or
(B) Any place where a substantial part of the 
obligations of the commercial relationship is to 
be performed or the place with which the subject 
matter of the dispute is most closely connected; or

(3)  The parties have expressly agreed that the subject 
matter of the arbitration agreement relates to more 
than one country. 

(d) For the purposes of subsection (c) of this Code 
section:

(1)  If a party has more than one place of business, the 
place of business is that which has the closest relation-
ship to the arbitration agreement; and

(2)  If a party does not have a place of business, refer-
ence is to be made to such party’s habitual residence. 

(e) This part shall not affect any other law of this 
state by virtue of which certain disputes shall not be sub-
mitted to arbitration or may be submitted to arbitration 
only according to provisions other than those of this part. 

§ 9-9-22

(a) As used in this part, the term:
(1)  ‘Arbitration’ means any arbitration, whether or 
not administered by a permanent arbitral institution.
(2)  ‘Arbitration agreement’ means an agreement 
by the parties to submit to arbitration all or certain 
disputes that have arisen or may arise between them 
in respect of a defined legal relationship, whether 
contractual or not, and may be in the form of an arbi-
tration clause in a contract or in the form of a separate 
agreement.
(3)  ‘Arbitration award’ means a decision of an arbitra-
tion tribunal on the substance of a dispute submitted 
to it and shall include an interim, interlocutory, or 
partial award.
(4)  ‘Arbitration tribunal’ means a sole arbitrator or a 
panel of arbitrators. 

(b)  (1)  Where a provision of this part, except Code 
Section 9-9-50, leaves the parties free to determine 
a certain issue, such freedom shall include the right 
of the parties to authorize a third party, including an 
institution, to make that determination. 
(2)  Where a provision of this part refers to the fact 
that the parties have agreed or that they may agree or 
in any other way refers to an agreement of the parties, 
such agreement shall include any arbitration rule 
referred to in such agreement. 
(3)  Where a provision of this part, other than in para-
graph (1) of Code Section 9-9-47 and paragraph (1) 
of subsection (b) of Code Section 9-9-54, refers to a 
claim, it shall also apply to a counterclaim, and where 
it refers to a defense, it shall also apply to a defense to 
such counterclaim. 
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§ 9-9-23

(a) In the interpretation of this part, regard shall be 
given to its international origin and to the need to promote 
uniformity in its application and the observance of good 
faith. 
(b) Questions concerning matters governed by this 
part which are not expressly settled in it are to be settled in 
conformity with the general principles on which this part is 
based. 

§ 9-9-24

(a) Unless otherwise agreed by the parties:
(1)  Any written communication shall be deemed to 
have been received if it is delivered to the addressee 
personally or if it is delivered at his or her place of 
business, habitual residence, or mailing address; if 
none of these can be found after making a reasonable 
inquiry, a written communication shall be deemed to 
have been received if it is sent to the addressee’s last 
known place of business, habitual residence, or mailing 
address by registered mail or any other means which 
provides a record of the attempt to deliver it; and
(2)  Communications shall be deemed to have been 
received on the day it is delivered. 

(b)  The provisions of this Code section shall not apply to 
communications in court proceedings. 

§ 9-9-25

A party who knows that any provision of this part from 
which the parties may derogate or any requirement under 
the arbitration agreement has not been complied with and 
yet proceeds with the arbitration without objecting to such 
noncompliance without undue delay or, if a time limit is 
provided therefore, within such period of time, shall be 
deemed to have waived the right to object.

§ 9-9-26

In matters governed by this part, no court shall intervene 
except where provided in this part. If the controversy is 
within the scope of this part, the arbitration agreement 
shall be enforced by the courts of this state in accordance 
with this part without regard to the justiciable character of 
the controversy.

§ 9-9-27

The functions referred to in subsections (c) and (d) of Code 
Section 9-9-32, subsection (c) of Code Section 9-9-34, 
Code Section 9-9-35, paragraph (3) of Code Section 9-9-37, 
Code Section 9-9-49, and subsection (b) of Code Section 
9-9-56 shall be performed by the superior court in the 

county agreed upon by the parties. Barring such agreement, 
these functions shall be performed by the superior court:

(1)  In any county where any portion of the hearing has 
been conducted;
(2)  If no portion of the hearing has been conducted in 
this state, in the county where any party resides or does 
business; or
(3)  If there is no such county, in any county. 

§ 9-9-28

(a) All arbitration agreements shall be in writing. 
(b) A written arbitration agreement means that its 
contents are recorded in any form, whether or not the arbi-
tration agreement or contract has been concluded orally, by 
conduct, or by other means. 
(c)  (1) As used in this subsection, the term:

(A) ‘Data message’ means information generated, 
sent, received or stored by electronic, magnetic, 
optical, or similar means, including, but not lim-
ited to, electronic data interchange (EDI), e-mail, 
telegram, telex, or telecopy.
(B) ‘Electronic communication’ means any com-
munication that the parties make by means of data 
messages.

(2)  The requirement that an arbitration agreement be 
in writing may be met by an electronic communication 
if the information contained therein is accessible so as 
to be useable for subsequent reference.

(d) An arbitration agreement shall be deemed to be 
in writing if it is contained in an exchange of statements of 
claim and defense in which the existence of an arbitration 
agreement is alleged by one party and not denied by the 
other. 
(e) The reference in a contract to any document con-
taining an arbitration clause shall constitute an arbitration 
agreement in writing, provided that the reference is such as 
to make that clause a part of the contract. 

§ 9-9-29

(a) A court before which a civil action is brought in 
a matter which is the subject of an arbitration agreement 
shall, if a party so requests not later than when submitting 
the party’s first statement on the substance of the dispute, 
refer the parties to arbitration unless it finds that the arbi-
tration agreement is null and void, inoperative, or incapable 
of being performed. 
(b) Where an action referred to in subsection (a) of 
this Code section has been brought, arbitral proceedings 
may nevertheless be commenced or continued, and an 
arbitration award may be made, while the action is pending 
before the court. 
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§ 9-9-30

Before or during arbitral proceedings, a party may request 
from a court an interim measure of protection, and a court 
may grant such measure, and such request shall not be 
deemed to be incompatible with an arbitration agreement.

§ 9-9-31

The parties shall be free to determine the number of arbi-
trators, and if no determination is stated, the number of 
arbitrators shall be one.

§ 9-9-32

(a) No person shall be precluded by reason of nation-
ality from acting as an arbitrator, unless otherwise agreed 
by the parties. 
(b) The parties shall be free to agree on a procedure to 
appoint the arbitrator or arbitrators, subject to the provi-
sions of subsections (d) and (e) of this Code section. 
(c) If the parties do not agree on the procedure to 
appoint the arbitrator or arbitrators:

(1)  In an arbitration with three arbitrators, each party 
shall appoint one arbitrator, and the two arbitrators 
thus appointed shall appoint the third arbitrator; if a 
party fails to appoint the arbitrator within 30 days of 
receipt of a request to do so from the other party, or if 
the two arbitrators fail to agree on the third arbitrator 
within 30 days of their appointment, the appointment 
shall be made, upon request of a party, by the court 
specified in Code Section 9-9-27; or
(2)  In an arbitration with a sole arbitrator, if the 
parties are unable to agree on the arbitrator within 30 
days, the arbitrator shall be appointed, upon request of 
a party, by the court specified in Code Section 9-9-27. 

(d) Where, under an appointment procedure agreed 
upon by the parties:

(1)  A party fails to act as required under such proce-
dure;
(2)  The parties, or two arbitrators, are unable to reach 
an agreement expected of them under such procedure; 
or
(3)  A third party, including an institution, fails to 
perform any function entrusted to it under such 
procedure, any party may request the court specified 
in Code Section 9-9-27 to take the necessary measure, 
unless the arbitration agreement on the appointment 
procedure provides other means for securing the 
appointment. 

(e) A decision on a matter entrusted by subsections 
(c) or (d) of this Code section to the court specified in 
Code Section 9-9-27 shall not be subject to appeal. The 
court, in appointing an arbitrator, shall have due regard to 
any qualifications required of the arbitrator by the arbitra-

tion agreement and to such considerations as are likely to 
secure the appointment of an independent and impartial 
arbitrator and, in the case of a sole or third arbitrator, shall 
take into account as well the advisability of appointing an 
arbitrator of a nationality other than those of the parties. 
(f) An arbitrator shall not be liable for:

(1)  Anything done or omitted in the discharge or pur-
ported discharge of arbitral functions, unless the act or 
omission is shown to have been in bad faith; or
(2)  Any mistake of law, fact, or procedure made in the 
course of arbitration proceedings or in the making of 
an arbitration award. 

(g) Subsection (f) of this Code section shall apply to 
an employee or agent of an arbitrator and to an appointing 
authority, arbitral institution, or person designated or re-
quested by the parties to appoint or nominate an arbitrator 
or provide other administrative services in support of the 
arbitration. 

§ 9-9-33

(a) When a person is approached in connection with 
the possible appointment of such person as an arbitrator, 
such person shall disclose any circumstances likely to give 
rise to justifiable doubts as to his or her impartiality or 
independence. An arbitrator, from the time of appointment 
and throughout the arbitral proceedings, shall without 
delay disclose any such circumstances to the parties unless 
they have already been informed of them by the arbitrator. 
(b) An arbitrator may be challenged only if circum-
stances exist that give rise to justifiable doubts as to the 
arbitrator’s impartiality or independence, or if the arbitra-
tor does not possess qualifications agreed to by the parties. 
A party may challenge an arbitrator appointed by the party, 
or in whose appointment the party has participated, only 
for reasons of which the party becomes aware after the 
appointment has been made.

§ 9-9-34

(a) The parties shall be free to agree on a procedure 
for challenging an arbitrator, subject to the provisions of 
subsection (c) of this Code section. 
(b) If the parties fail to agree on a procedure for 
challenging an arbitrator, a party who intends to challenge 
an arbitrator shall, within 15 days after becoming aware of 
the constitution of the arbitration tribunal or after becom-
ing aware of any circumstance referred to in subsection 
(b) of Code Section 9-9-33, send a written statement of the 
reasons for the challenge to the arbitration tribunal. Unless 
the challenged arbitrator withdraws from office or the other 
party agrees to the challenge, the arbitration tribunal shall 
decide on the challenge. 
(c) If a challenge under the procedure set forth in 
subsection (b) of this Code section is not successful, within 
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30 days after having received notice of the decision reject-
ing the challenge, the challenging party may request that 
the court specified in Code Section 9-9-27 decide on the 
challenge, which decision shall not be subject to appeal; 
while such a request is pending, the arbitration tribunal, in-
cluding the challenged arbitrator, may continue the arbitral 
proceedings and make an arbitration award. 

§ 9-9-35

(a) If an arbitrator becomes de jure or de facto unable 
to perform his or her functions or for other reasons fails to 
act without undue delay, the arbitrator’s mandate termi-
nates if he or she withdraws from office or if the parties 
agree on the termination. Otherwise, if a controversy 
remains concerning any of these grounds, any party may 
request that the court specified in Code Section 9-9-27 
decide on the termination of the mandate, which decision 
shall not be subject to appeal. 
(b) If, under this Code section or subsection (b) of 
Code Section 9-9-34, an arbitrator withdraws from office 
or a party agrees to the termination of the mandate of an 
arbitrator, this shall not imply acceptance of the validity of 
any ground referred to in this Code section or subsection 
(b) of Code Section 9-9-33. 

§ 9-9-36

Where the mandate of an arbitrator terminates under Code 
Section 9-9-34 or 9-9-35 or because of withdrawal from 
office for any other reason or because of the revocation of 
the arbitrator’s mandate by agreement of the parties or in 
any other case of termination of the arbitrator’s mandate, 
a substitute arbitrator shall be appointed according to the 
rules that were applicable to the appointment of the arbitra-
tor being replaced.

§ 9-9-37

Unless otherwise agreed by the parties:
(1)  The arbitration tribunal may rule on its own juris-
diction, including any objections with respect to the 
existence or validity of the arbitration agreement. For 
that purpose, an arbitration clause which forms part 
of a contract shall be treated as an agreement indepen-
dent of the other terms of the contract. A decision by 
the arbitration tribunal that the contract is null and 
void shall not thereby invalidate the arbitration clause;
(2)  A plea that the arbitration tribunal does not have 
jurisdiction shall be raised not later than the submis-
sion of the statement of defense. A party shall not be 
precluded from raising such a plea by the fact that 
the party has appointed, or participated in the ap-
pointment of, an arbitrator. A plea that the arbitration 
tribunal is exceeding the scope of its authority shall be 

raised as soon as the matter alleged to be beyond the 
scope of its authority is raised during the arbitral pro-
ceedings. The arbitration tribunal may, in either case, 
admit a later plea if it considers the delay justified; and
(3)  The arbitration tribunal may rule on a plea referred 
to in paragraph (2) of this Code section either as a 
preliminary question or in an arbitration award on the 
merits. If the arbitration tribunal rules as a preliminary 
question that it has jurisdiction or only partial juris-
diction, within 30 days after having received notice of 
such ruling and subject to the permission of the arbi-
tration tribunal, any party may request that the court 
specified in Code Section 9-9-27 decide the matter, 
which decision shall not be subject to appeal; while 
such a request is pending, the arbitration tribunal may 
continue the arbitral proceedings and make an arbitra-
tion award. 

§ 9-9-38

(a) Unless otherwise agreed by the parties, the arbitra-
tion tribunal may, at the request of a party, grant interim 
measures as it deems appropriate. 
(b) The arbitration tribunal may modify, suspend, or 
terminate an interim measure it has granted, upon applica-
tion of any party or, in exceptional circumstances and upon 
prior notice to the parties, on the arbitration tribunal’s own 
initiative. 
(c) The arbitration tribunal may require the party 
requesting an interim measure to provide appropriate secu-
rity in connection with the measure. 
(d) The arbitration tribunal may require any party 
promptly to disclose any material change in the circum-
stances on the basis of which the measure was requested or 
granted. 
(e) If a measure ordered under subsection (a) of this 
Code section proves to have been unjustified from the 
outset, the party which obtained its enforcement may be 
obliged to compensate the other party for damage resulting 
from the enforcement of such measure or from its provid-
ing security in order to avoid enforcement. This claim may 
be put forward in the pending arbitral proceedings. 
(f) An interim measure issued by an arbitration tri-
bunal shall be recognized as binding and, unless otherwise 
provided by the arbitration tribunal, enforced upon appli-
cation to the competent court, irrespective of the country 
in which it was issued, subject to the provisions of Code 
Section 9-9-39. 
(g) The party who is seeking or has obtained recogni-
tion or enforcement of an interim measure shall promptly 
inform the court of any termination, suspension, or modifi-
cation of that interim measure. 
(h) Where recognition or enforcement of an interim 
measure is sought in a court of this state, such court may 
order the requesting party to provide appropriate security 
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if the arbitration tribunal has not already made a determi-
nation with respect to security or where such a decision is 
necessary to protect the rights of third parties. 

§ 9-9-39

(a) Recognition or enforcement of an interim measure 
may be refused only:

(1)  At the request of the party against whom it is 
invoked if the court is satisfied that:

(A) Such refusal is warranted on the grounds set 
forth in subparagraphs (a)(1)(A) through (a)(1)
(D) of Code Section 9-9-58;
(B) The arbitration tribunal’s decision with respect 
to the provision of security in connection with the 
interim measure issued by the arbitration tribunal 
has not been complied with; or
(C) The interim measure has been terminated or 
suspended by the arbitration tribunal or, where so 
empowered, by the court of the state in which the 
arbitration takes place or under the law of which 
that interim measure was granted; or

(2)  If the court finds that:
(A) The interim measure is incompatible with the 
powers conferred upon the court, unless the court 
decides to reformulate the interim measure to 
the extent necessary to adapt it to its own powers 
and procedures for the purposes of enforcing 
that interim measure and without modifying its 
substance; or
(B) Any of the grounds set forth in subparagraph 
(a)(2)(A) or (a)(2)(B) of Code Section 9-9-58 shall 
apply to the recognition and enforcement of the 
interim measure.

(b) Any determination made by the court on any 
ground in subsection (a) of this Code section shall be ef-
fective only for the purposes of the application to recognize 
and enforce the interim measure. Where recognition or en-
forcement is sought, the court shall not undertake a review 
of the substance of the interim measure in determining any 
ground specified in subsection (a) of this Code section. 

§ 9-9-40

The parties shall be treated with equality, and each party 
shall be given a full opportunity of presenting its case.

§ 9-9-41

(a) Subject to the provisions of this part, the parties 
shall be free to agree on the procedure to be followed by the 
arbitration tribunal in conducting the proceedings. 
(b) If the parties fail to agree on the procedure to be 
followed by the arbitration tribunal in conducting proceed-
ings, the arbitration tribunal may, subject to the provisions 
of this part, conduct the arbitration in such manner as 

it considers appropriate. The power conferred upon the 
arbitration tribunal includes the power to determine the 
admissibility, relevance, materiality, and weight of any 
evidence. 

§ 9-9-42

(a) The parties shall be free to agree on the place of 
arbitration; provided, however, that failing such agreement, 
the place of arbitration shall be determined by the arbi-
tration tribunal having regard to the circumstances of the 
case, including the convenience of the parties. 
(b) Notwithstanding the provisions of subsection (a) 
of this Code section, the arbitration tribunal may, unless 
otherwise agreed by the parties, meet at any place it con-
siders appropriate for consultation among its members, for 
hearing witnesses, experts, or the parties, or for inspection 
of goods, other property, or documents. 

§ 9-9-43

Unless otherwise agreed by the parties, the arbitral pro-
ceedings in respect of a particular dispute shall commence 
on the date on which a request for that dispute to be re-
ferred to arbitration is received by the respondent.

§ 9-9-44

(a) The parties shall be free to agree on the language 
or languages to be used in the arbitral proceedings; pro-
vided, however, that failing such agreement, the arbitration 
tribunal shall determine the language or languages to be 
used in the proceedings. Such agreement or determination, 
unless otherwise specified therein, shall apply to any writ-
ten statement by a party, any hearing, and any arbitration 
award, decision, or other communication by the arbitration 
tribunal. 
(b) The arbitration tribunal may order that any doc-
umentary evidence be accompanied by a translation into 
the language or languages agreed upon by the parties or 
determined by the arbitration tribunal. 

§ 9-9-45

(a) Within the period of time agreed by the parties or 
determined by the arbitration tribunal, the claimant shall 
state the facts supporting his or her claim, the points at 
issue, and the relief or remedy sought, and the respondent 
shall state his or her defense in respect of these particulars, 
unless the parties have otherwise agreed as to the required 
elements of such statements. The parties may submit with 
their statements all documents they consider to be relevant 
or may add a reference to the documents or other evidence 
they will submit. 
(b) Unless otherwise agreed by the parties, either 
party may amend or supplement his or her claim or defense 



AtlAS Desk Book 2020

      Third Edition  67

during the course of the arbitral proceedings, unless the 
arbitration tribunal considers it inappropriate to allow such 
amendment having regard to the delay in making it. 

§ 9-9-46

(a) Subject to any contrary agreement by the parties, 
the arbitration tribunal shall decide whether to hold oral 
hearings for the presentation of evidence or for oral argu-
ment, or whether the proceedings shall be conducted on 
the basis of documents and other materials; provided, how-
ever, that unless the parties have agreed that no hearings 
shall be held, the arbitration tribunal shall hold hearings at 
an appropriate stage of the proceedings, if requested by a 
party. 
(b) The parties shall be given sufficient advance notice 
of any hearing and of any meeting of the arbitration tribu-
nal for the purposes of inspection of goods, other property, 
or documents. 
(c) All statements, documents, or other information 
supplied to the arbitration tribunal by one party shall be 
communicated to the other party. Any expert report or 
evidentiary document on which the arbitration tribunal 
may rely in making its decision shall be communicated to 
the parties. 
(d) Unless the parties agree to confer such power on 
the tribunal, the tribunal shall not have the power to order 
consolidation of proceedings or concurrent hearings; pro-
vided, however, that the parties shall be free to agree:

(1)  That the arbitral proceedings shall be consolidated 
with other arbitral proceedings; or
(2)  That concurrent hearings shall be held, on such 
terms as may be agreed. 

§ 9-9-47

Unless otherwise agreed by the parties, if, without showing 
sufficient cause:

(1)  The claimant fails to communicate his or her 
statement of claim in accordance with subsection (a) 
of Code Section 9-9-45, the arbitration tribunal shall 
terminate the proceedings;
(2)  The respondent fails to communicate his or her 
statement of defense in accordance with subsection (a) 
of Code Section 9-9-45, the arbitration tribunal shall 
continue the proceedings without treating such failure 
in itself as an admission of the claimant’s allegations; 
and
(3)  Any party fails to appear at a hearing or to produce 
documentary evidence, the arbitration tribunal may 
continue the proceedings and make the arbitration 
award on the evidence before it. 

§ 9-9-48

(a) Unless otherwise agreed by the parties, the arbitra-
tion tribunal:

(1)  May appoint one or more experts to report to it 
on specific issues to be determined by the arbitration 
tribunal; and
(2)  May require a party to give the expert any relevant 
information or to produce, or to provide access to, any 
relevant documents, goods, or other property for the 
expert’s inspection. 

(b) Unless otherwise agreed by the parties, if a party 
requests or if the arbitration tribunal considers it necessary, 
the expert shall, after delivery of the expert’s written or oral 
report, participate in a hearing where the parties have the 
opportunity to put questions to the expert and to present 
expert witnesses in order to testify on the points at issue. 

§ 9-9-49

(a) The arbitrators may issue subpoenas for the 
attendance of witnesses and for the production of books, 
records, documents, and other evidence. Subpoenas shall 
be served and, upon application to the court specified in 
Code Section 9-9-27 by a party or the arbitrators, enforced 
in the same manner provided by law for the service and 
enforcement of subpoenas in a civil action. 
(b) Notices to produce books, writings, and other 
documents or tangible things, depositions, and other dis-
covery may be used in the arbitration according to proce-
dures established by the arbitrators. 
(c) A party shall have the opportunity to obtain a list 
of witnesses and to examine and copy documents relevant 
to the arbitration. 
(d) Witnesses shall be compensated in the same 
amount and manner set forth in Title 24.  

§ 9-9-50

(a) The arbitration tribunal shall decide the dispute in 
accordance with such rules of law as are chosen by the par-
ties as applicable to the substance of the dispute. Any des-
ignation of the law or legal system of a given state shall be 
construed, unless otherwise expressed, as directly referring 
to the substantive law of that state and not to its conflict of 
laws rules. 
(b) Failing any designation by the parties, the arbitra-
tion tribunal shall apply the law determined by the conflict 
of laws rules which it considers applicable. 
(c) The arbitration tribunal shall decide ex aequo 
et bono or as amiable compositeur only if the parties have 
expressly authorized it to do so. 
(d) In all cases, the arbitration tribunal shall decide 
in accordance with the terms of the contract and shall take 
into account the usages of the trade applicable to the trans-
action. 
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§ 9-9-51

In arbitral proceedings with more than one arbitrator, any 
decision of the arbitration tribunal shall be made, unless 
otherwise agreed by the parties, by a majority of all its 
members; provided, however, that questions of procedure 
may be decided by a presiding arbitrator, if authorized by 
the parties or all members of the arbitration tribunal.

§ 9-9-52

(a) If, during arbitral proceedings, the parties settle 
the dispute, the arbitration tribunal shall terminate the pro-
ceedings and, if requested by the parties and not objected 
to by the arbitration tribunal, record the settlement in the 
form of an arbitration award on agreed terms. 
(b) An arbitration award on agreed terms shall be 
made in accordance with the provisions of Code Section 
9-9-53 and shall state that it is an arbitration award. Such 
an arbitration award shall have the same status and effect as 
any other arbitration award on the merits of the case. 

§ 9-9-53

(a) An arbitration award shall be made in writing and 
shall be signed by the arbitrator or arbitrators. In arbitral 
proceedings with more than one arbitrator, the signatures 
of the majority of all members of the arbitration tribunal 
shall suffice, provided that the reason for any omitted signa-
ture is stated. 
(b) The arbitration award shall state the reasons upon 
which it is based, unless the parties have agreed that no 
reasons are to be given or the arbitration award is an arbi-
tration award on agreed terms pursuant to Code Section 
9-9-52. 
(c) The arbitration award shall state its date and the 
place of arbitration as determined in accordance with sub-
section (a) of Code Section 9-9-42. The arbitration award 
shall be deemed to have been made at that place. 
(d) After the arbitration award is made, a copy signed 
by the arbitrators in accordance with subsection (a) of this 
Code section shall be delivered to each party. 
(e) The arbitrators may award reasonable fees and 
expenses actually incurred, including, without limitation, 
fees and expenses of legal counsel, to any party to the arbi-
tration and shall allocate the costs of the arbitration among 
the parties as it determines appropriate. 

§ 9-9-54

(a) The arbitral proceedings shall be terminated by 
the final arbitration award or by an order of the arbitration 
tribunal in accordance with subsection (b) of this Code 
section. 
(b) The arbitration tribunal shall issue an order for the 
termination of the arbitral proceedings when:

(1)  The claimant withdraws his or her claim, unless 
the respondent objects thereto and the arbitration 
tribunal recognizes a legitimate interest by the respon-
dent in obtaining a final settlement of the dispute;
(2)  The parties agree on the termination of the pro-
ceedings; or
(3)  The arbitration tribunal finds that the continuation 
of the proceedings has for any other reason become 
unnecessary or impossible. 

(c) The mandate of the arbitration tribunal shall 
terminate with the termination of the arbitral proceedings, 
subject to the provisions of Code Section 9-9-55 and sub-
section (d) of Code Section 9-9-56. 

§ 9-9-55

(a) (1) Within 30 days of receipt of the arbitration 
award, unless another period of time has been agreed upon 
by the parties:

(A) A party, with notice to the other party, may 
request the arbitration tribunal to correct in the 
arbitration award any errors in computation, any 
clerical or typographical errors, or any errors of 
similar nature; and
(B) If agreed by the parties, a party, with notice to 
the other party, may request the arbitration tribu-
nal to give an interpretation of a specific point or 
part of the arbitration award.

(2)  If the arbitration tribunal considers any request 
under paragraph (1) of this subsection to be justified, 
it shall make the correction or give the interpretation 
within 30 days of receipt of the request. The interpreta-
tion shall form part of the arbitration award.

(b) The arbitration tribunal may correct any error of 
the type referred to in subparagraph (a)(1)(A) of this Code 
section on its own initiative within 30 days of the date of 
the arbitration award. 
(c) Unless otherwise agreed by the parties, a party, 
with notice to the other party, may request, within 30 days 
of receipt of the arbitration award, the arbitration tribunal 
to make an additional award as to claims presented in the 
arbitration proceedings but omitted from the arbitration 
award. If the arbitration tribunal considers such request to 
be justified, it shall make the additional award within 60 
days of receipt of the request. 
(d) The arbitration tribunal may extend, if necessary, 
the period of time within which it shall make a correction, 
interpretation, or an additional award under subsection (a) 
or (c) of this Code section. 
(e) The provisions of Code Section 9-9-53 shall apply 
to a correction or interpretation of the arbitration award or 
to an additional award. 
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§ 9-9-56

(a) Recourse to a court against an arbitration award 
may be made only by an application for setting aside in ac-
cordance with subsections (b) and (c) of this Code section. 
(b) An arbitration award may be set aside by the court 
specified in Code Section 9-9-27 only if:

(1)  The party making the application furnishes proof 
that:

(A) A party to the arbitration agreement referred 
to in Code Section 9-9-28 was under some inca-
pacity; or that said arbitration agreement is not 
valid under the law to which the parties have sub-
jected it or, failing any indication thereon, under 
the law of this state;
(B) The party making the application was not giv-
en proper notice of the appointment of an arbitra-
tor or of the arbitral proceedings or was otherwise 
unable to present his or her case;
(C) The arbitration award deals with a dispute not 
contemplated by or not falling within the terms of 
the submission to arbitration or contains decisions 
on matters beyond the scope of the submission 
to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated 
from those not so submitted, only that part of the 
arbitration award which contains decisions on 
matters not submitted to arbitration may be set 
aside; or
(D) The composition of the arbitration tribunal or 
the arbitral procedure was not in accordance with 
the arbitration agreement of the parties, unless 
such arbitration agreement was in conflict with 
a provision of this part from which the parties 
cannot derogate, or, failing such agreement, was 
not in accordance with this part; or

(2)  The court finds that:
(A) The subject matter of the dispute is not capa-
ble of settlement by arbitration under the law of 
the United States; or
(B) The arbitration award is in conflict with the 
public policy of the United States.

(c) An application for setting aside an arbitration 
award may not be made after three months have elapsed 
from the date on which the party making that application 
had received the arbitration award or, if a request had been 
made under Code Section 9-9-55, from the date on which 
that request had been disposed of by the arbitration tribu-
nal. 
(d) The court, when asked to set aside an arbitration 
award, may, where appropriate and requested by a party, 
suspend the setting aside proceedings for a period of time 
determined by it in order to give the arbitration tribunal an 
opportunity to resume the arbitral proceedings or to take 
such other action as in the arbitration tribunal’s opinion 

will eliminate the grounds for setting aside. 
(e) Where none of the parties is domiciled or has its 
place of business in this state, they may, by written agree-
ment referencing this subsection, limit any of the grounds 
for recourse against the arbitration award under this Code 
section, with the exception of paragraph (2) of subsection 
(b) of this Code section. 

§ 9-9-57

(a) An arbitration award, irrespective of the country 
in which it was made, shall be recognized as binding and, 
upon application in writing to the competent court, shall be 
enforced subject to the provisions of this Code section and 
of Code Section 9-9-58. 
(b) The party relying on an arbitration award or 
applying for its enforcement shall supply the original arbi-
tration award or a copy thereof. The court may request the 
party to supply a translation of the arbitration award. 
 

§ 9-9-58

(a) Recognition or enforcement of an arbitration 
award, irrespective of the country in which it was made, 
may be refused only:

(1)  At the request of the party against whom it is 
invoked, if that party furnishes to the competent court 
where recognition or enforcement is sought proof that:

(A) A party to the arbitration agreement referred 
to in Code Section 9-9-28 was under some inca-
pacity; or the arbitration agreement is not valid 
under the law to which the parties have subjected 
it or, failing any indication thereon, under the law 
of the country where the arbitration award was 
made;
(B) The party against whom the arbitration award 
is invoked was not given proper notice of the 
appointment of an arbitrator or of the arbitral 
proceedings or was otherwise unable to present 
his or her case;
(C) The arbitration award deals with a dispute not 
contemplated by or not falling within the terms 
of the submission to arbitration, or it contains 
decisions on matters beyond the scope of the 
submission to arbitration, provided that, if the de-
cisions on matters submitted to arbitration can be 
separated from those not so submitted, that part of 
the arbitration award which contains decisions on 
matters submitted to arbitration may be recog-
nized and enforced;
(D) The composition of the arbitration tribunal or 
the arbitral procedure was not in accordance with 
the arbitration agreement of the parties or, failing 
such agreement, was not in accordance with the 
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law of the country where the arbitration took 
place; or
(E) The arbitration award has not yet become 
binding on the parties or has been set aside or 
suspended by a court of the country in which, or 
under the law of which, that arbitration award was 
made; or

(2)  If the court finds that:
(A) The subject matter of the dispute is not capa-
ble of settlement by arbitration under the law of 
the United States; or
(B) The recognition or enforcement of the arbitra-
tion award would be contrary to the public policy 
of the United States.

(b) If an application for setting aside or suspension 
of an arbitration award has been made to a court referred 
to in subparagraph (a)(1)(E) of this Code section, the 
court where recognition or enforcement is sought may, if 
it considers it proper, adjourn its decision and may also, 
on the application of the party claiming recognition or 
enforcement of the arbitration award, order the other party 
to provide appropriate security. 

§ 9-9-59

Any judgment considered a final judgment under this part 
may be appealed pursuant to Chapter 6 of Title 5.
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SECTION 2

U.S. AND INTERNATIONAL 
MATERIALS
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CHAPTER 9

New York Convention
CONVENTION ON THE RECOGNITION

AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

Article I
 
1. This Convention shall apply to the recognition 
and enforcement of arbitral awards made in the territory 
of a State other than the State where the recognition and 
enforcement of such awards are sought, and arising out of 
differences between persons, whether physical or legal.  It 
shall also apply to arbitral awards not considered as domes-
tic awards in the State where their recognition and enforce-
ment are sought.

2. The term “arbitral awards” shall include not only 
awards made by arbitrators appointed for each case but 
also those made by permanent arbitral bodies to which the 
parties have submitted.

3. When signing, ratifying or acceding to this 
Convention, or notifying extension under article X hereof, 
any State may on the basis of reciprocity declare that it will 
apply the Convention to the recognition and enforcement 
of awards made only in the territory of another Contracting 
State.  It may also declare that it will apply the Convention 
only to differences arising out of legal relationships, wheth-
er contractual or not, which are considered as commercial 
under the national law of the State making such declara-
tion.

Article II

1. Each Contracting State shall recognize an agree-
ment in writing under which the parties undertake to sub-
mit to arbitration all or any differences which have arisen 
or which may arise between them in respect of a defined 
legal relationship, whether contractual or not, concerning a 
subject matter capable of settlement by arbitration.

2. The term “agreement in writing” shall include an 
arbitral clause in a contract or an arbitration agreement, 
signed by the parties or contained in an exchange of letters 
or telegrams.

3. The court of a Contracting State, when seized of 
an action in a matter in respect of which the parties have 
made an agreement within the meaning of this article, 
shall, at the request of one of the parties, refer the parties 
to arbitration, unless it finds that the said agreement is null 
and void, inoperative or incapable of being performed.

Article III

Each Contracting State shall recognize arbitral awards as 
binding and enforce them in accordance with the rules of 
procedure of the territory where the award is relied upon, 
under the conditions laid down in the following articles.  
There shall not be imposed substantially more onerous 
conditions or higher fees or charges on the recognition or 
enforcement of arbitral awards to which this Convention 
applies than are imposed on the recognition or enforce-
ment of domestic arbitral awards.

Article IV

1. To obtain the recognition and enforcement 
mentioned in the preceding article, the party applying 
for recognition and enforcement shall, at the time of the 
application, supply:

 (a) The duly authenticated original award or 
a duly certified copy thereof;

 (b) The original agreement referred to in 
Article II or a duly certified copy thereof.

2. If the said award or agreement is not made in 
an official language of the country in which the award is 
relied upon, the party applying for recognition and en-
forcement of the award shall produce a translation of these 
documents into such language.  The translation shall be 
certified by an official or sworn translator or by a diplo-
matic or consular agent.

Article V

1. Recognition and enforcement of the award may 
be refused, at the request of the party against whom it 
is invoked, only if that party furnishes to the competent 
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authority where the recognition and enforcement is sought, 
proof that:

 (a) The parties to the agreement referred to 
in Article II were, under the law applicable to them, under 
some incapacity, or the said agreement is not valid under 
the law to which the parties have subjected it or, failing any 
indication thereon, under the law of the country where the 
award was made; or

 (b) The party against whom the award is 
invoked was not given proper notice of the appointment 
of the arbitrator or of the arbitration proceedings or was 
otherwise unable to present his case; or

 (c) The award deals with a difference not 
contemplated by or not falling within the terms of the sub-
mission to arbitration, or it contains decisions on matters 
beyond the scope of the submission to arbitration, provided 
that, if the decisions on matters submitted to arbitration 
can be separated from those not so submitted, that part of 
the award which contains decisions on matters submitted to 
arbitration may be recognized and enforced; or

 (d) The composition of the arbitral authority 
or the arbitral procedure was not in accordance with the 
agreement of the parties, or, failing such agreement, was 
not in accordance with the law of the country where the 
arbitration took place; or

 (e) The award has not yet become binding on 
the parties, or has been set aside or suspended by a compe-
tent authority of the country in which, or under the law of 
which, that award was made.

2. Recognition and enforcement of an arbitral award 
may also be refused if the competent authority in the coun-
try where recognition and enforcement is sought finds that:

 (a) The subject matter of the difference is not 
capable of settlement by arbitration under the law of that 
country; or

 (b) The recognition or enforcement of the 
award would be contrary to the public policy of that coun-
try.

Article VI

If an application for the setting aside or suspension of the 
award has been made to a competent authority referred to 
in Article V(1)(e), the authority before which the award 
is sought to be relied upon may, if it considers it proper, 
adjourn the decision on the enforcement of the award and 
may also, on the application of the party claiming enforce-

ment of the award, order the other party to give suitable 
security.

Article VII

1. The provisions of the present Convention shall 
not affect the validity of multilateral or bilateral agreements 
concerning the recognition and enforcement of arbitral 
awards entered into by the Contracting States nor deprive 
any interested party of any right he may have to avail 
himself of an arbitral award in the manner and to the extent 
allowed by the law or the treaties of the country where such 
award is sought to be relied upon.

2. The Geneva Protocol on Arbitration Clauses of 
1923 and the Geneva Convention on the Execution of 
Foreign Arbitral Awards of 1927 shall cease to have effect 
between Contracting States on their becoming bound and 
to the extent that they become bound, by this Convention.

Article VIII

1. This Convention shall be open until December 31, 
1958 for signature on behalf of any Member of the United 
Nations and also on behalf of any other State which is or 
hereafter becomes a member of any specialized agency 
of the United Nations, or which is or hereafter becomes a 
party to the Statute of the International Court of Justice, or 
any other State to which an invitation has been addressed 
by the General Assembly of the United Nations.

2. This Convention shall be ratified and the instru-
ment of ratification shall be deposited with the Secre-
tary-General of the United Nations.

Article IX

1. This Convention shall be open for accession to all 
States referred to in Article VIII.

2. Accession shall be effected by the deposit of an 
instrument of accession with the Secretary-General of the 
United Nations.

Article X

1. Any State may, at the time of signature, ratification 
or accession, declare that this Convention shall extend to 
all or any of the territories for the international relations 
of which it is responsible.  Such a declaration shall take 
effect when the Convention enters into force for the State 
concerned.

2. At any time thereafter any such extension shall 
be made by notification addressed to the Secretary-Gen-
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eral of the United Nations and shall take effect as from the 
ninetieth day after the day of receipt by the Secretary-Gen-
eral of the United Nations of this notification, or as from 
the date of entry into force of the Convention for the State 
concerned, whichever is the later.

3. With respect to those territories to which this 
Convention is not extended at the time of signature, ratifi-
cation or accession, each State concerned shall consider the 
possibility of taking the necessary steps in order to extend 
the application of this Convention to such territories, 
subject, where necessary for constitutional reasons, to the 
consent of the Governments of such territories.

Article XI

In the ease of a federal or non-unitary State, the following 
provisions shall apply:

 (a) With respect to those articles of this 
Convention that come within the legislative jurisdiction of 
the federal authority, the obligations of the Federal Govern-
ment shall to this extent be the same as those of Contract-
ing States which are not federal States;

 (b) With respect to those articles of this 
Convention that come within the legislative jurisdiction 
of constituent states or provinces which are not, under 
the constitutional system of the federation, bound to take 
legislative action, the Federal Government shall bring such 
articles with a favorable recommendation to the notice of 
the appropriate authorities of constituent states or provinc-
es at the earliest possible moment;

 (c) A federal State Party to this Convention 
shall, at the request of any other Contracting State transmit-
ted through the Secretary-General of the United Nations, 
supply a statement of the law and practice of the federa-
tion and its constituent units in regard to any particular 
provision of this Convention, showing the extent to which 
effect has been given to that provision by legislative or other 
action.

Article XII

I. This Convention shall come into force on the 
ninetieth day following the date of deposit of the third 
instrument of ratification or accession.

2. For each State ratifying or acceding to this Con-
vention after the deposit of the third instrument of ratifica-
tion or accession, this Convention shall enter into force on 
the ninetieth day after deposit by such State of its instru-
ment of ratification or accession.

Article XIII

I. Any Contracting State may denounce this Con-
vention by a written notification to the Secretary-General 
of the United Nations.  Denunciation shall take effect one 
year after the date of receipt of the notification by the Sec-
retary-General.

2. Any State which has made a declaration or no-
tification under Article X may, at any time thereafter, by 
notification to the Secretary-General of the United Nations, 
declare that this Convention shall cease to extend to the 
territory concerned one year after the date of the receipt of 
the notification by the Secretary-General.

3. This Convention shall continue to be applicable to 
arbitral awards in respect of which recognition or enforce-
ment proceedings have been instituted before the denunci-
ation takes effect.

Article XIV

A Contracting State shall not be entitled to avail itself of the 
present Convention against other Contracting States except 
to the extent that it is itself bound to apply the Convention.

Article XV

The Secretary-General of the United Nations shall notify 
the States contemplated in article VIII of the following:

(a) Signatures and ratifications in accordance with 
Article VIII;

(b) Accessions in accordance with Article IX;

(c)  Declarations and notifications under Articles I, X 
and XI;

(d) The date upon which this Convention enters into 
force in accordance with article XII;

(e) Denunciations and notifications in accordance 
with Article XIII.

Article XVI

1. This Convention, of which the Chinese, English, 
French, Russian and Spanish texts shall be equally authen-
tic, shall be deposited in the archives of the United Nations.

2.  The Secretary-General of the United Nations shall 
transmit a certified copy of this Convention to the States 
contemplated in Article VIII. 
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I hereby certify that the foregoing text is a true copy of 
the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, done at New York on June 10, 
1958, the original of which is deposited with the Secre-
tary-General of the United Nations, as the said Convention 
was opened for signature, and that it includes the necessary 
rectifications of typographical errors, as approved by the 
Parties. 
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CHAPTER 10

Singapore Convention on Mediation

PREAMBLE

The Parties to this Convention, 

Recognizing the value for international trade of mediation 
as a method for settling commercial disputes in which the 
parties in dispute request a third person or persons to assist 
them in their attempt to settle the dispute amicably,

Noting that mediation is increasingly used in internation-
al and domestic commercial practice as an alternative to 
litigation,

Considering that the use of mediation results in significant 
benefits, such as reducing the instances where a dispute 
leads to the termination of a commercial relationship, facil-
itating the administration of international transactions by 
commercial parties and producing savings in the adminis-
tration of justice by States,

Convinced that the establishment of a framework for inter-
national settlement agreements resulting from mediation 
that is acceptable to States with different legal, social and 
economic systems would contribute to the development of 
harmonious international economic relations,

Have agreed as follows:

Article 1. Scope of application

1. This Convention applies to an agreement resulting from 
mediation and concluded in writing by parties to resolve a 
commercial dispute (“settlement agreement”) which, at the 
time of its conclusion, is international in that:

(a) At least two parties to the settlement agreement have 
their places of business in different States; or

(b) The State in which the parties to the settlement 
agreement have their places of business is different from 
either:

(i) The State in which a substantial part of the obliga-
tions under the settlement agreement is performed; 
or

(ii) The State with which the subject matter of the 
settlement agreement is most closely connected.

2. This Convention does not apply to settlement agree-
ments:

(a) Concluded to resolve a dispute arising from transac-
tions engaged in by one of the parties (a consumer) for 
personal, family or household purposes;

(b) Relating to family, inheritance or employment law.

3. This Convention does not apply to:

(a) Settlement agreements:
(i) That have been approved by a court or concluded 
in the course of proceedings before a court; and
(ii) That are enforceable as a judgment in the State of 
that court;

(b) Settlement agreements that have been recorded and 
are enforceable as an arbitral award.

Article 2. Definitions

1. For the purposes of article 1, paragraph 1: 

(a) If a party has more than one place of business, the 
relevant place of business is that which has the closest 
relationship to the dispute resolved by the settlement 
agreement, having regard to the circumstances known 
to, or contemplated by, the parties at the time of the 
conclusion of the settlement agreement;

(b) If a party does not have a place of business, reference 
is to be made to the party’s habitual residence.

2. A settlement agreement is “in writing” if its content is 
recorded in any form. The requirement that a settlement 
agreement be in writing is met by an electronic communi-
cation if the information contained therein is accessible so 
as to be useable for subsequent reference.

3. “Mediation” means a process, irrespective of the expres-
sion used or the basis upon which the process is carried 
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out, whereby parties attempt to reach an amicable settle-
ment of their dispute with the assistance of a third person 
or persons (“the mediator”) lacking the authority to impose 
a solution upon the parties to the dispute.

Article 3. General principles

1. Each Party to the Convention shall enforce a settlement 
agreement in accordance with its rules of procedure and 
under the conditions laid down in this Convention.

2. If a dispute arises concerning a matter that a party claims 
was already resolved by a settlement agreement, a Party to 
the Convention shall allow the party to invoke the settle-
ment agreement in accordance with its rules of procedure 
and under the conditions laid down in this Convention, in 
order to prove that the matter has already
been resolved.

Article 4. Requirements for reliance on settlement agree-
ments

1. A party relying on a settlement agreement under this 
Convention shall supply to the competent authority of the 
Party to the Convention where relief is sought:

(a) The settlement agreement signed by the parties;

(b) Evidence that the settlement agreement resulted 
from mediation, such as:

(i) The mediator’s signature on the settlement 
agreement;
(ii) A document signed by the mediator indicat-
ing that the mediation was carried out;
(iii) An attestation by the institution that admin-
istered the mediation; or
(iv) In the absence of (i), (ii) or (iii), any other 
evidence acceptable to the competent authority.

2. The requirement that a settlement agreement shall be 
signed by the parties or, where applicable, the mediator is 
met in relation to an electronic communication if:

(a) A method is used to identify the parties or the medi-
ator and to indicate the parties’ or mediator’s intention 
in respect of the information contained in the electronic 
communication; and

(b) The method used is either:
(i) As reliable as appropriate for the purpose for 
which the electronic communication was generated 
or communicated, in the light of all the circumstanc-
es, including any relevant agreement; or
(ii) Proven in fact to have fulfilled the functions 
described in subparagraph (a) above, by itself or 
together with further evidence.

3. If the settlement agreement is not in an official language 
of the Party to the Convention where relief is sought, the 
competent authority may request a translation thereof into 
such language.

4. The competent authority may require any necessary 
document in order to verify that the requirements of the 
Convention have been complied with.

5. When considering the request for relief, the competent 
authority shall act expeditiously.

Article 5. Grounds for refusing to grant relief

1. The competent authority of the Party to the Convention 
where relief is sought under article 4 may refuse to grant 
relief at the request of the party against whom the relief is 
sought only if that party furnishes to the competent author-
ity proof that:

(a) A party to the settlement agreement was under some 
incapacity;

(b) The settlement agreement sought to be relied upon:
(i) Is null and void, inoperative or incapable of being 
performed under the law to which the parties have 
validly subjected it or, failing any indication thereon, 
under the law deemed applicable by the competent 
authority of the Party to the Convention where relief 
is sought under article 4;
(ii) Is not binding, or is not final, according to its 
terms; or
(iii) Has been subsequently modified;

(c) The obligations in the settlement agreement:
(i) Have been performed; or
(ii) Are not clear or comprehensible;

(d) Granting relief would be contrary to the terms of the 
settlement agreement;

(e) There was a serious breach by the mediator of 
standards applicable to the mediator or the mediation 
without which breach that party would not have entered 
into the settlement agreement; or

(f) There was a failure by the mediator to disclose to the 
parties circumstances that raise justifiable doubts as to 
the mediator’s impartiality or independence and such 
failure to disclose had a material impact or undue influ-
ence on a party without which failure that party would 
not have entered into the settlement agreement.

2. The competent authority of the Party to the Convention 
where relief is sought under article 4 may also refuse to 
grant relief if it finds that:
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(a) Granting relief would be contrary to the public poli-
cy of that Party; or

(b) The subject matter of the dispute is not capable of 
settlement by mediation under the law of that Party.

Article 6. Parallel applications or claims

If an application or a claim relating to a settlement agree-
ment has been made to a court, an arbitral tribunal or any 
other competent authority which may affect the relief being 
sought under article 4, the competent authority of the Party 
to the Convention where such relief is sought may, if it 
considers it proper, adjourn the decision and may also, on 
the request of a party, order the other party to give suitable 
security.

Article 7. Other laws or treaties

This Convention shall not deprive any interested party of 
any right it may have to avail itself of a settlement agree-
ment in the manner and to the extent allowed by the law 
or the treaties of the Party to the Convention where such 
settlement agreement is sought to be relied upon.

Article 8. Reservations

1. A Party to the Convention may declare that:

(a) It shall not apply this Convention to settlement 
agreements to which it is a party, or to which any gov-
ernmental agencies or any person acting on behalf of a 
governmental agency is a party, to the extent specified 
in the declaration;

(b) It shall apply this Convention only to the extent that 
the parties to the settlement agreement have agreed to 
the application of the Convention.

2. No reservations are permitted except those expressly 
authorized in this article.

3. Reservations may be made by a Party to the Convention 
at any time. Reservations made at the time of signature 
shall be subject to confirmation upon ratification, ac-
ceptance or approval. Such reservations shall take effect 
simultaneously with the entry into force of this Conven-
tion in respect of the Party to the Convention concerned. 
Reservations made at the time of ratification, acceptance 
or approval of this Convention or accession thereto, or 
at the time of making a declaration under article 13 shall 
take effect simultaneously with the entry into force of this 
Convention in respect of the Party to the Convention con-
cerned. Reservations deposited after the entry into force of 
the Convention for that Party to the Convention shall take 
effect six months after the date of the deposit.

4. Reservations and their confirmations shall be deposited 
with the depositary.

5. Any Party to the Convention that makes a reservation 
under this Convention may withdraw it at any time. Such 
withdrawals are to be deposited with the depositary, and 
shall take effect six months after deposit.

Article 9. Effect on settlement agreements

The Convention and any reservation or withdrawal thereof 
shall apply only to settlement agreements concluded after 
the date when the Convention, reservation or withdrawal 
thereof enters into force for the Party to the Convention 
concerned.

Article 10. Depositary

The Secretary-General of the United Nations is hereby 
designated as the depositary of this Convention.

Article 11. Signature, ratification, acceptance, approval, 
accession

1.This Convention is open for signature by all States in Sin-
gapore, on 1 August 2019, and thereafter at United Nations 
Headquarters in New York.

2. This Convention is subject to ratification, acceptance or 
approval by the signatories.

3. This Convention is open for accession by all States that 
are not signatories as from the date it is open for signature.

4. Instruments of ratification, acceptance, approval or ac-
cession are to be deposited with the depositary.

Article 12. Participation by regional economic integra-
tion organizations

1. A regional economic integration organization that is 
constituted by sovereign States and has competence over 
certain matters governed by this Convention may similarly 
sign, ratify, accept, approve or accede to this Convention. 
The regional economic integration organization shall 
in that case have the rights and obligations of a Party to 
the Convention, to the extent that that organization has 
competence over matters governed by this Convention. 
Where the number of Parties to the Convention is relevant 
in this Convention, the regional economic integration 
organization shall not count as a Party to the Convention 
in addition to its member States that are Parties to the 
Convention.

2. The regional economic integration organization shall, 
at the time of signature, ratification, acceptance, approval 
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or accession, make a declaration to the depositary specify-
ing the matters governed by this Convention in respect of 
which competence has been transferred to that organiza-
tion by its member States. The regional economic integra-
tion organization shall promptly notify the depositary of 
any changes to the distribution of competence, including 
new transfers of competence, specified in the declaration 
under this paragraph.

3. Any reference to a “Party to the Convention”, “Parties to 
the Convention”, a “State” or “States” in this Convention 
applies equally to a regional economic integration organiza-
tion where the context so requires.

4. This Convention shall not prevail over conflicting rules 
of a regional economic integration organization, whether 
such rules were adopted or entered into force before or after 
this Convention: (a) if, under article 4, relief is sought in 
a State that is member of such an organization and all the 
States relevant under article 1, paragraph 1, are members of 
such an organization; or (b) as concerns the recognition or 
enforcement of judgments between member States of such 
an organization.

Article 13. Non-unified legal systems

1. If a Party to the Convention has two or more territorial 
units in which different systems of law are applicable in 
relation to the matters dealt with in this Convention, it may, 
at the time of signature, ratification, acceptance, approval 
or accession, declare that this Convention is to extend to all 
its territorial units or only to one or more of them, and may 
amend its declaration by submitting another declaration at 
any time.

2. These declarations are to be notified to the depositary 
and are to state expressly the territorial units to which the 
Convention extends.

3. If a Party to the Convention has two or more territorial 
units in which different systems of law are applicable in 
relation to the matters dealt with in this Convention:

(a) Any reference to the law or rule of procedure of a 
State shall be construed as referring, where appropriate, 
to the law or rule of procedure in force in the relevant 
territorial unit;

(b) Any reference to the place of business in a State shall 
be construed as referring, where appropriate, to the 
place of business in the relevant territorial unit;

(c) Any reference to the competent authority of the State 
shall be construed as referring, where appropriate, to the 
competent authority in the relevant territorial unit.

4. If a Party to the Convention makes no declaration under 
paragraph 1 of this article, the Convention is to extend to 
all territorial units of that State.

Article 14. Entry into force

1. This Convention shall enter into force six months after 
deposit of the third instrument of ratification, acceptance, 
approval or accession.

2. When a State ratifies, accepts, approves or accedes to 
this Convention after the deposit of the third instrument of 
ratification, acceptance, approval or accession, this Conven-
tion shall enter into force in respect of that State six months 
after the date of the deposit of its instrument of ratification, 
acceptance, approval or accession. The Convention shall en-
ter into force for a territorial unit to which this Convention 
has been extended in accordance with article 13 six months 
after the notification of the declaration referred to in that 
article.

Article 15. Amendment

1. Any Party to the Convention may propose an amend-
ment to the present Convention by submitting it to the Sec-
retary-General of the United Nations. The Secretary-Gener-
al shall thereupon communicate the proposed amendment 
to the Parties to the Convention with a request that they 
indicate whether they favour a conference of Parties to 
the Convention for the purpose of considering and voting 
upon the proposal. In the event that within four months 
from the date of such communication at least one third of 
the Parties to the Convention favour such a conference, the 
Secretary-General shall convene the conference under the 
auspices of the United Nations.

2. The conference of Parties to the Convention shall make 
every effort to achieve consensus on each amendment. If 
all efforts at consensus are exhausted and no consensus is 
reached, the amendment shall, as a last resort, require for 
its adoption a two-thirds majority vote of the Parties to the 
Convention present and voting at the conference.

3. An adopted amendment shall be submitted by the de-
positary to all the Parties to the Convention for ratification, 
acceptance or approval.

4. An adopted amendment shall enter into force six months 
after the date of deposit of the third instrument of ratifica-
tion, acceptance or approval. When an amendment enters 
into force, it shall be binding on those Parties to the Con-
vention that have expressed consent to be bound by it.

5. When a Party to the Convention ratifies, accepts or 
approves an amendment following the deposit of the third 
instrument of ratification, acceptance or approval, the 
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amendment shall enter into force in respect of that Party to 
the Convention six months after the date of the deposit of 
its instrument of ratification, acceptance or approval.

Article 16. Denunciations

1. A Party to the Convention may denounce this Conven-
tion by a formal notification in writing addressed to the 
depositary. The denunciation may be limited to certain 
territorial units of a non-unified legal system to which this 
Convention applies.

2. The denunciation shall take effect 12 months after the 
notification is received by the depositary. Where a longer 
period for the denunciation to take effect is specified in the 
notification, the denunciation shall take effect upon the 
expiration of such longer period after the notification is 
received by the depositary. The Convention shall continue 
to apply to settlement agreements concluded before the 
denunciation takes effect.
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CHAPTER 11

Federal Arbitration Act
TITLE 9—ARBITRATION

This title was enacted by act July 30, 1947, 
ch. 392, § 1, 61 Stat. 6

AMENDMENTS

1990—Pub. L. 101–369, § 2, Aug. 15, 1990, 104 Stat. 450,  
 added item for chapter 3.
1970—Pub. L. 91–368, § 2, July 31, 1970, 84 Stat. 693, 
 added analysis of chapters.

TABLE

Showing where former sections of Title 9 and the laws from 
which such former sections were derived, have been incor-
porated in revised Title 9.

This title has been made positive law by section 1 of act July 
30, 1947, ch. 392, 61 Stat. 669, which provided in part that: 
“title 9 of the United States Code, entitled ‘Arbitration’, is 
codified and enacted into positive law and may be cited as 
‘9 U.S.C., § —’”.

REPEALS

Section 2 of act July 30, 1947, ch. 392, 61 Stat. 674, provid-
ed that the sections or parts thereof of the Statutes at Large 
covering provisions codified in this Act, insofar as such 
provisions appeared in former title 9 were repealed and 
provided that any rights or liabilities now existing under 
such repealed sections or parts thereof shall not be affected 
by such repeal.

CHAPTER 1—GENERAL PROVISIONS
Sec.
1.   “Maritime transactions’’ and “commerce’’ defined;  
 exceptions to operation of title.
2.   Validity, irrevocability, and enforcement of agree- 
 ments to arbitrate.
3.   Stay of proceedings where issue therein referable  
 to arbitration.
4.   Failure to arbitrate under agreement; petition to  
 United States court having jurisdiction for order  
 to compel arbitration; notice and service thereof;  
 hearing and determination.
5.   Appointment of arbitrators or umpire.
6.   Application heard as motion.
7.   Witnesses before arbitrators; fees; compelling 
 attendance.
8.   Proceedings begun by libel in admiralty and   
 seizure of vessel or property.
9. Award of arbitrators; confirmation; jurisdiction;  
 procedure.
10. Same; vacation; grounds; rehearing.
11. Same; modification or correction; grounds; order.
12. Notice of motions to vacate or modify; service;  
 stay of proceedings.
13. Papers filed with order on motions; judgment;
  docketing; force and effect; enforcement.
14. Contracts not affected.
15. Inapplicability of the Act of State doctrine.
16. Appeals.

AMENDMENTS

1990—Pub. L. 101–650, title III, § 325(a)(2), Dec. 1, 1990, 
104 Stat. 5120, added item 15 “Inapplicability of the Act of 
State doctrine” and redesignated former item 15 “Appeals” 
as 16.
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1988—Pub. L. 100–702, title X, § 1019(b), Nov. 19, 1988, 
102 Stat. 4671, added item 15 relating to appeals.

1970—Pub. L. 91–368, § 3, July 31, 1970, 84 Stat. 693, des-
ignated existing sections 1 through 14 as “Chapter 1’’ and 
added heading for Chapter 1.

§ 1.  “Maritime transactions” and “commerce” 
 defined; exceptions to operation of title

“Maritime transactions”, as herein defined, means charter 
parties, bills of lading of water carriers, agreements relating 
to wharfage, supplies furnished vessels or repairs to vessels, 
collisions, or any other matters in foreign commerce which, 
if the subject of controversy, would be embraced within ad-
miralty jurisdiction; “commerce”, as herein defined, means 
commerce among the several States or with foreign nations, 
or in any Territory of the United States or in the District 
of Columbia, or between any such Territory and another, 
or between any such Territory and any State or foreign 
nation, or between the District of Columbia and any State 
or Territory or foreign nation, but nothing herein contained 
shall apply to contracts of employment of seamen, railroad 
employees, or any other class of workers engaged in foreign 
or interstate commerce.

(July 30, 1947, ch. 392, 61 Stat. 670.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 1, 43 Stat. 883.

§ 2.  Validity, irrevocability, and enforcement of 
 agreements to arbitrate

A written provision in any maritime transaction or a con-
tract evidencing a transaction involving commerce to settle 
by arbitration a controversy thereafter arising out of such 
contract or transaction, or the refusal to perform the whole 
or any part thereof, or an agreement in writing to submit 
to arbitration an existing controversy arising out of such a 
contract, transaction, or refusal, shall be valid, irrevocable, 
and enforceable, save upon such grounds as exist at law or 
in equity for the revocation of any contract.
(July 30, 1947, ch. 392, 61 Stat. 670.)

DERIVATION

ACT FEB. 12, 1925, CH. 213, § 2, 43 STAT. 883.

§ 3.   Stay of proceedings where issue therein referable  
 to arbitration

If any suit or proceeding be brought in any of the courts of 
the United States upon any issue referable to arbitration un-

der an agreement in writing for such arbitration, the court 
in which such suit is pending, upon being satisfied that 
the issue involved in such suit or proceeding is referable to 
arbitration under such an agreement, shall on application 
of one of the parties stay the trial of the action until such 
arbitration has been had in accordance with the terms of 
the agreement, providing the applicant for the stay is not in 
default in proceeding with such arbitration.

(July 30, 1947, ch. 392, 61 Stat. 670.)

DERIVATION

ACT FEB. 12, 1925, CH. 213, § 3, 43 STAT. 883.

§ 4.  Failure to arbitrate under agreement; petition to  
 United States court having jurisdiction for order  
 to compel arbitration; notice and service there- 
 of; hearing and determination

A party aggrieved by the alleged failure, neglect, or refusal 
of another to arbitrate under a written agreement for 
arbitration may petition any United States district court 
which, save for such agreement, would have jurisdiction 
under title 28, in a civil action or in admiralty of the subject 
matter of a suit arising out of the controversy between the 
parties, for an order directing that such arbitration proceed 
in the manner provided for in such agreement.  Five days’ 
notice in writing of such application shall be served upon 
the party in default. Service thereof shall be made in the 
manner provided by the Federal Rules of Civil Procedure.  
The court shall hear the parties, and upon being satisfied 
that the making of the agreement for arbitration or the fail-
ure to comply therewith is not in issue, the court shall make 
an order directing the parties to proceed to arbitration in 
accordance with the terms of the agreement.  The hearing 
and proceedings, under such agreement, shall be within the 
district in which the petition for an order directing such 
arbitration is filed. If the making of the arbitration agree-
ment or the failure, neglect, or refusal to perform the same 
be in issue, the court shall proceed summarily to the trial 
thereof. If no jury trial be demanded by the party alleged to 
be in default, or if the matter in dispute is within admiralty 
jurisdiction, the court shall hear and determine such issue. 
Where such an issue is raised, the party alleged to be in 
default may, except in cases of admiralty, on or before the 
return day of the notice of application, demand a jury trial 
of such issue, and upon such demand the court shall make 
an order referring the issue or issues to a jury in the man-
ner provided by the Federal Rules of Civil Procedure, or 
may specially call a jury for that purpose. If the jury finds 
that no agreement in writing for arbitration was made or 
that there is no default in proceeding thereunder, the pro-
ceeding shall be dismissed. If the jury finds that an agree-
ment for arbitration was made in writing and that there is 
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a default in proceeding thereunder, the court shall make an 
order summarily directing the parties to proceed with the 
arbitration in accordance with the terms thereof.

(July 30, 1947, ch. 392, 61 Stat. 671; Sept. 3, 1954, ch. 1263, 
§ 19, 68 Stat. 1233.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 4, 43 Stat. 883.

REFERENCES IN TEXT

Federal Rules of Civil Procedure, referred to in text, are set 
out in Appendix to Title 28, Judiciary and Judicial Proce-
dure.

AMENDMENTS

1954—Act Sept. 3, 1954, brought section into conformity 
with present terms and practice.

§ 5.  Appointment of arbitrators or umpire

If in the agreement provision be made for a method of 
naming or appointing an arbitrator or arbitrators or an 
umpire, such method shall be followed; but if no method be 
provided therein, or if a method be provided and any party 
thereto shall fail to avail himself of such method, or if for 
any other reason there shall be a lapse in the naming of an 
arbitrator or arbitrators or umpire, or in filling a vacancy, 
then upon the application of either party to the controver-
sy the court shall designate and appoint an arbitrator or 
arbitrators or umpire, as the case may require, who shall 
act under the said agreement with the same force and effect 
as if he or they had been specifically named therein; and 
unless otherwise provided in the agreement the arbitration 
shall be by a single arbitrator.

(July 30, 1947, ch. 392, 61 Stat. 671.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 5, 43 Stat. 884.

§ 6. Application heard as motion

Any application to the court hereunder shall be made and 
heard in the manner provided by law for the making and 
hearing of motions, except as otherwise herein expressly 
provided.

(July 30, 1947, ch. 392, 61 Stat. 671.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 6, 43 Stat. 884.

§ 7.  Witnesses before arbitrators; fees; compelling 
 attendance

The arbitrators selected either as prescribed in this title 
or otherwise, or a majority of them, may summon in 
writing any person to attend before them or any of them 
as a witness and in a proper case to bring with him or 
them any book, record, document, or paper which may 
be deemed material as evidence in the case. The fees for 
such attendance shall be the same as the fees of witnesses 
before masters of the United States courts. Said summons 
shall issue in the name of the arbitrator or arbitrators, or a 
majority of them, and shall be signed by the arbitrators, or 
a majority of them, and shall be directed to the said person 
and shall be served in the same manner as subpoenas to 
appear and testify before the court; if any person or persons 
so summoned to testify shall refuse or neglect to obey said 
summons, upon petition the United States district court 
for the district in which such arbitrators, or a majority of 
them, are sitting may compel the attendance of such person 
or persons before said arbitrator or arbitrators, or punish 
said person or persons for contempt in the same manner 
provided by law for securing the attendance of witnesses 
or their punishment for neglect or refusal to attend in the 
courts of the United States.

(July 30, 1947, ch. 392, 61 Stat. 672; Oct. 31, 1951, ch. 655, § 
14, 65 Stat. 715.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 7, 43 Stat. 884.

AMENDMENTS

1951—Act Oct. 31, 1951, substituted “United States district 
court for” for “United States court in and for”, and “by law 
for” for “on February 12, 1925, for”.

§ 8.  Proceedings begun by libel in admiralty and  
 seizure of vessel or property

If the basis of jurisdiction be a cause of action otherwise 
justiciable in admiralty, then, not-withstanding anything 
herein to the contrary, the party claiming to be aggrieved 
may begin his proceeding hereunder by libel and seizure 
of the vessel or other property of the other party according 
to the usual course of admiralty proceedings, and the court 
shall then have jurisdiction to direct the parties to proceed 
with the arbitration and shall retain jurisdiction to enter its 
decree upon the award.
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(July 30, 1947, ch. 392, 61 Stat. 672.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 8, 43 Stat 884.

§ 9.  Award of arbitrators; confirmation; jurisdiction;  
 procedure

If the parties in their agreement have agreed that a judg-
ment of the court shall be entered upon the award made 
pursuant to the arbitration, and shall specify the court, then 
at any time within one year after the award is made any 
party to the arbitration may apply to the court so specified 
for an order confirming the award, and thereupon the 
court must grant such an order unless the award is vacated, 
modified, or corrected as prescribed in sections 10 and 11 
of this title. If no court is specified in the agreement of the 
parties, then such application may be made to the United 
States court in and for the district within which such award 
was made. Notice of the application shall be served upon 
the adverse party, and thereupon the court shall have juris-
diction of such party as though he had appeared generally 
in the proceeding. If the adverse party is a resident of the 
district within which the award was made, such service 
shall be made upon the adverse party or his attorney as pre-
scribed by law for service of notice of motion in an action 
in the same court. If the adverse party shall be a nonresi-
dent, then the notice of the application shall be served by 
the marshal of any district within which the adverse party 
may be found in like manner as other process of the court.

(July 30, 1947, ch. 392, 61 Stat. 672.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 9, 43 Stat. 885.

§ 10.  Same; vacation; grounds; rehearing

(a) In any of the following cases the United States 
court in and for the district wherein the award was made 
may make an order vacating the award upon the applica-
tion of any party to the arbitration—

(1) where the award was procured by corruption, 
fraud, or undue means;

(2) where there was evident partiality or corruption in 
the arbitrators, or either of them;

(3) where the arbitrators were guilty of misconduct in 
refusing to postpone the hearing, upon sufficient cause 
shown, or in refusing to hear evidence pertinent and 
material to the controversy; or of any other misbehav-

ior by which the rights of any party have been preju-
diced; or

(4) where the arbitrators exceeded their powers, or 
so imperfectly executed them that a mutual, final, and 
definite award upon the subject matter submitted was 
not made.

(b)  If an award is vacated and the time within which 
the agreement required the award to be made has not ex-
pired, the court may, in its discretion, direct a rehearing by 
the arbitrators.

(c)  The United States district court for the district 
wherein an award was made that was issued pursuant to 
section 580 of title 5 may make an order vacating the award 
upon the application of a person, other than a party to the 
arbitration, who is adversely affected or aggrieved by the 
award, if the use of arbitration or the award is clearly incon-
sistent with the factors set forth in section 572 of title 5.

(July 30, 1947, ch. 392, 61 Stat. 672; Pub. L. 101–552, § 5, 
Nov. 15, 1990, 104 Stat. 2745; Pub. L. 102–354, § 5(b)(4), 
Aug. 26, 1992, 106 Stat. 946; Pub. L. 107–169, § 1, May 7, 
2002, 116 Stat. 132.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 10, 43 Stat. 885.

AMENDMENTS

2002—Subsec. (a)(1) to (4). Pub. L. 107–169, § 1(1)–(3), 
substituted “where” for “Where” and realigned margins in 
pars. (1) to (4), and substituted a semicolon for § 11 period 
at end in pars. (1) and (2) and “; or” for the period at end in 
par. (3).

Subsec. (a)(5). Pub. L. 107–169, § 1(5), substituted “If an 
award” for “Where an award”, inserted a comma after “ex-
pired”, and redesignated par. (5) as subsec. (b).

Subsec. (b). Pub. L. 107–169, § 1(4), (5), redesignated sub-
sec. (a)(5) as (b). Former subsec. (b) redesignated (c).

Subsec. (c). Pub. L. 107–169, § 1(4), redesignated subsec. 
(b) as (c).

1992—Subsec. (b). Pub. L. 102–354 substituted “section 
580” for “section 590” and “section 572” for “section 582”.

1990—Pub. L. 101–552 designated existing provisions as 
subsec. (a), in introductory provisions substituted “In any” 
for “In either”, redesignated former subsecs. (a) to (e) as 
pars. (1) to (5), respectively, and added subsec. (b) which 
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read as follows: “The United States district court for the 
district wherein an award was made that was issued pursu-
ant to section 580 of title 5 may make an order vacating the 
award upon the application of a person, other than a party 
to the arbitration, who is adversely affected or aggrieved by 
the award, if the use of arbitration or the award is clearly in-
consistent with the factors set forth in section 572 of title 5.”

§ 11.  Same; modification or correction; grounds;  
 order

In either of the following cases the United States court in 
and for the district wherein the award was made may make 
an order modifying or correcting the award upon the appli-
cation of any party to the arbitration—

(a) Where there was an evident material miscal-
culation of figures or an evident material mistake in the 
description of any person, thing, or property referred to in 
the award.

(b) Where the arbitrators have awarded upon a matter 
not submitted to them, unless it is a matter not affecting the 
merits of the decision upon the matter submitted.

(c) Where the award is imperfect in matter of form 
not affecting the merits of the controversy.

The order may modify and correct the award, so as to effect 
the intent thereof and promote justice between the parties.

(July 30, 1947, ch. 392, 61 Stat. 673.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 11, 43 Stat. 885.

§ 12.  Notice of motions to vacate or modify; service;  
 stay of proceedings

Notice of a motion to vacate, modify, or correct an award 
must be served upon the adverse party or his attorney 
within three months after the award is filed or delivered. If 
the adverse party is a resident of the district within which 
the award was made, such service shall be made upon 
the adverse party or his attorney as prescribed by law for 
service of notice of motion in an action in the same court. 
If the adverse party shall be a nonresident then the notice of 
the application shall be served by the marshal of any district 
within which the adverse party may be found in like man-
ner as other process of the court. For the purposes of the 
motion any judge who might make an order to stay the pro-
ceedings in an action brought in the same court may make 
an order, to be served with the notice of motion, staying the 
proceedings of the adverse party to enforce the award.

(July 30, 1947, ch. 392, 61 Stat. 673.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 12, 43 Stat. 885.

§ 13.  Papers filed with order on motions; judgment;  
 docketing; force and effect; enforcement

The party moving for an order confirming, modifying, or 
correcting an award shall, at the time such order is filed 
with the clerk for the entry of judgment thereon, also file 
the following papers with the clerk:

(a) The agreement; the selection or appointment, if 
any, of an additional arbitrator or umpire; and each written 
extension of the time, if any, within which to make the 
award.

(b) The award.

(c) Each notice, affidavit, or other paper used upon an 
application to confirm, modify, or correct the award, and a 
copy of each order of the court upon such an application.

The judgment shall be docketed as if it was rendered in an 
action.

The judgment so entered shall have the same force and 
effect, in all respects, as, and be subject to all the provisions 
of law relating to, a judgment in an action; and it may be 
enforced as if it had been rendered in an action in the court 
in which it is entered.

(July 30, 1947, ch. 392, 61 Stat. 673.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 13, 43 Stat. 886.

§ 14.   Contracts not affected

This title shall not apply to contracts made prior to January 
1, 1926.

(July 30, 1947, ch. 392, 61 Stat. 674.)

DERIVATION

Act Feb. 12, 1925, ch. 213, § 15, 43 Stat. 886.

PRIOR PROVISIONS

Act Feb. 12, 1925, ch. 213, § 14, 43 Stat. 886, former provi-
sions of section 14 of this title relating to “short title” is not 
now covered.
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§ 15.  Inapplicability of the Act of State doctrine

Enforcement of arbitral agreements, confirmation of arbi-
tral awards, and execution upon judgments based on orders 
confirming such awards shall not be refused on the basis of 
the Act of State doctrine.

(Added Pub. L. 100–669, § 1, Nov. 16, 1988, 102 Stat. 3969.)

CODIFICATION

Another section 15 of this title was renumbered section 16 
of this title.

§ 16.  Appeals

(a) An appeal may be taken from— 
(1) an order—

(A) refusing a stay of any action under section 3 of 
this title,
(B) denying a petition under section 4 of this title 
to order arbitration to proceed,
(C) denying an application under section 206 of 
this title to compel arbitration,
(D) confirming or denying confirmation of an 
award or partial award, or
(E) modifying, correcting, or vacating an award;

(2) an interlocutory order granting, continuing, or 
modifying an injunction against an arbitration that is 
subject to this title; or

(3) a final decision with respect to an arbitration that is 
subject to this title.

(b)  Except as otherwise provided in section 1292(b) of 
title 28, an appeal may not be taken from an interlocutory 
order—

(1) granting a stay of any action under section 3 of 
this title;
(2) directing arbitration to proceed under section 4 of 
this title;
(3) compelling arbitration under section 206 of this 
title; or
(4) refusing to enjoin an arbitration that is subject to 
this title.

(Added Pub. L. 100–702, title X, § 1019(a), Nov. 19, 1988, 
102 Stat. 4670, § 15; renumbered § 16, Pub. L. 101–650, title 
III, § 325(a)(1), Dec. 1, 1990, 104 Stat. 5120.)

AMENDMENTS

1990—Pub. L. 101–650 renumbered the second section 15 
of this title as this section.

CHAPTER 2—CONVENTION ON THE 
RECOGNITION AND ENFORCEMENT OF FOREIGN 

ARBITRAL AWARDS

Sec.
201. Enforcement of Convention.
202. Agreement or award falling under the Convention.
203. Jurisdiction; amount in controversy.
204. Venue.
205. Removal of cases from State courts.
206. Order to compel arbitration; appointment of 
 arbitrators.
207. Award of arbitrators; confirmation; jurisdiction;  
 proceeding.
208. Chapter 1; residual application.

AMENDMENTS

1970—Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 692, add-
ed heading for chapter 2 and analysis of sections for such 
chapter.

§ 201. Enforcement of Convention

The Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards of June 10, 1958, shall be enforced 
in United States courts in accordance with this chapter.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 692.)

EFFECTIVE DATE

Section 4 of Pub. L. 91–368 provided that: “This Act [enact-
ing this chapter] shall be effective upon the entry into force 
of the Convention on Recognition and Enforcement of 
Foreign Arbitral Awards with respect to the United States.” 
The Convention was entered into force for the United States 
on Dec. 29, 1970.

§ 202. Agreement or award falling under the 
 Convention

An arbitration agreement or arbitral award arising out of a 
legal relationship, whether contractual or not, which is con-
sidered as commercial, including a transaction, contract, or 
agreement described in section 2 of this title, falls under the 
Convention.  An agreement or award arising out of such a 
relationship which is entirely between citizens of the United 
States shall be deemed not to fall under the Convention 
unless that relationship involves property located abroad, 
envisages performance or enforcement abroad, or has some 
other reasonable relation with one or more foreign states.  
For the purpose of this section a corporation is a citizen of 
the United States if it is incorporated or has its principal 
place of business in the United States.
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(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 692.)

§ 203. Jurisdiction; amount in controversy

An action or proceeding falling under the Convention shall 
be deemed to arise under the laws and treaties of the Unit-
ed States. The district courts of the United States (including 
the courts enumerated in section 460 of title 28) shall have 
original jurisdiction over such an action or proceeding, 
regardless of the amount in controversy.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 692.)

§ 204. Venue

An action or proceeding over which the district courts 
have jurisdiction pursuant to section 203 of this title may 
be brought in any such court in which save for the arbitra-
tion agreement an action or proceeding with respect to the 
controversy between the parties could be brought, or in 
such court for the district and division which embraces the 
place designated in the agreement as the place of arbitration 
if such place is within the United States.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 692.)

§ 205. Removal of cases from State courts

Where the subject matter of an action or proceeding pend-
ing in a State court relates to an arbitration agreement or 
award falling under the Convention, the defendant or the 
defendants may, at any time before the trial thereof, remove 
such action or proceeding to the district court of the United 
States for the district and division embracing the place 
where the action or proceeding is pending. The procedure 
for removal of causes otherwise provided by law shall apply, 
except that the ground for removal provided in this section 
need not appear on the face of the complaint but may be 
shown in the petition for removal. For the purposes of 
Chapter 1 of this title any action or proceeding removed 
under this section shall be deemed to have been brought in 
the district court to which it is removed.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 692.)

§ 206. Order to compel arbitration; appointment of 
arbitrators

A court having jurisdiction under this chapter may direct 
that arbitration be held in accordance with the agreement 
at any place therein provided for, whether that place is 
within or without the United States. Such court may also 
appoint arbitrators in accordance with the provisions of the 
agreement.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 693.)

§ 207. Award of arbitrators; confirmation; jurisdiction;  
 proceeding

Within three years after an arbitral award falling under the 
Convention is made, any party to the arbitration may apply 
to any court having jurisdiction under this chapter for an 
order confirming the award as against any other party to 
the arbitration.  The court shall confirm the award unless it 
finds one of the grounds for refusal or deferral of recog-
nition or enforcement of the award specified in the said 
Convention.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 693.)

§ 208. Chapter 1; residual application

Chapter 1 applies to actions and proceedings brought 
under this chapter to the extent that chapter is not in con-
flict with this chapter or the Convention as ratified by the 
United States.

(Added Pub. L. 91–368, § 1, July 31, 1970, 84 Stat. 693.)

CHAPTER 3—INTER-AMERICAN CONVENTION ON 
INTERNATIONAL COMMERCIAL ARBITRATION

Sec.
301. Enforcement of Convention.
302. Incorporation by reference.
303. Order to compel arbitration; appointment of 
 arbitrators; locale.
304. Recognition and enforcement of foreign arbitral  
 decisions and awards; reciprocity.
305. Relationship between the Inter-American 
 Convention and the Convention on the 
 Recognition and Enforcement of Foreign Arbitral  
 Awards of June 10, 1958.
306. Applicable rules of Inter-American Commercial  
 Arbitration Commission.
307. Chapter 1; residual application.

§ 301.  Enforcement of Convention

The Inter-American Convention on International Com-
mercial Arbitration of January 30, 1975, shall be enforced 
in United States courts in accordance with this chapter.

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 448.)

EFFECTIVE DATE

Section 3 of Pub. L. 101–369 provided that: “This Act 
[enacting this chapter] shall take effect upon the entry into 
force of the Inter-American Convention on International 
Commercial Arbitration of January 30, 1975, with respect 
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to the United States.”  The Convention was entered into 
force for the United States on Oct. 27, 1990.

§ 302. Incorporation by reference

Sections 202, 203, 204, 205, and 207 of this title shall apply 
to this chapter as if specifically set forth herein, except that 
for the purposes of this chapter “the Convention” shall 
mean the Inter-American Convention. 

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 448.)

§ 303.  Order to compel arbitration; appointment of 
 arbitrators; locale

(a) A court having jurisdiction under this chapter 
may direct that arbitration be held in accordance with the 
agreement at any place therein provided for, whether that 
place is within or without the United States.  The court may 
also appoint arbitrators in accordance with the provisions 
of the agreement.

(b) In the event the agreement does not make pro-
vision for the place of arbitration or the appointment of 
arbitrators, the court shall direct that the arbitration shall 
be held and the arbitrators be appointed in accordance with 
Article 3 of the Inter-American Convention.

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 448.)

§ 304.  Recognition and enforcement of foreign arbitral  
 decisions and awards; reciprocity

Arbitral decisions or awards made in the territory of a 
foreign State shall, on the basis of reciprocity, be recognized 
and enforced under this chapter only if that State has rati-
fied or acceded to the Inter-American Convention.

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 449.)

§ 305.  Relationship between the Inter-American 
 Convention and the Convention on the 
 Recognition and Enforcement of Foreign 
 Arbitral Awards of June 10, 1958

When the requirements for application of both the In-
ter-American Convention and the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards 
of June 10, 1958, are met, determination as to which Con-
vention applies shall, unless otherwise expressly agreed, be 
made as follows:

(1) If a majority of the parties to the arbitration 
agreement are citizens of a State or States that have rati-
fied or acceded to the Inter-American Convention and are 

member States of the Organization of American States, the 
Inter-American Convention shall apply.

(2) In all other cases the Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards of June 
10, 1958, shall apply.

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 449.)

§ 306.  Applicable rules of Inter-American Commercial  
 Arbitration Commission

(a) For the purposes of this chapter the rules of 
procedure of the Inter-American Commercial Arbitration 
Commission referred to in Article 3 of the Inter-American 
Convention shall, subject to subsection (b) of this section, 
be those rules as promulgated by the Commission on July 
1, 1988.

(b) In the event the rules of procedure of the In-
ter-American Commercial Arbitration Commission are 
modified or amended in accordance with the procedures 
for amendment of the rules of that Commission, the 
Secretary of State, by regulation in accordance with section 
553 of title 5, consistent with the aims and purposes of 
this Convention, may prescribe that such modifications or 
amendments shall be effective for purposes of this chapter.

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 449.)

§ 307.  Chapter 1; residual application

Chapter 1 applies to actions and proceedings brought 
under this chapter to the extent chapter 1 is not in conflict 
with this chapter or the Inter-American Convention as 
ratified by the United States.

(Added Pub. L. 101–369, § 1, Aug. 15, 1990, 104 Stat. 449.) 
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UNCITRAL Model Law

on International Arbitration
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Article 35. Recognition and enforcement       
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     enforcement          
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RESOLUTIONS ADOPTED 
BY THE GENERAL ASSEMBLY

40/72. Model Law on International Commercial Arbitration 
of the United Nations Commission on International Trade 

Law

 The General Assembly,

 Recognizing the value of arbitration as a method 
of settling disputes arising in international commercial rela-
tions,

 Convinced that the establishment of a model law 
on arbitration that is acceptable to States with different 
legal, social and economic systems contributes to the devel-
opment of harmonious international economic relations,

 Noting that the Model Law on International Com-
mercial Arbitration1  was adopted by the United Nations 
Commission on International Trade Law at its eighteenth 
session, after due deliberation and extensive consultation 
with arbitral institutions and individual experts on interna-
tional commercial arbitration,

 Convinced that the Model Law, together with 
the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards2  and the Arbitration Rules of the 
United Nations Commission on International Trade Law3  
recommended by the General Assembly in its resolution 
31/98 of 15 December 1976, significantly contributes to 
the establishment of a unified legal framework for the fair 
and efficient settlement of disputes arising in international 
commercial relations,

 1. Requests the Secretary-General to trans-
mit the text of the Model Law on International Commercial 
Arbitration of the United Nations Commission on Interna-
tional Trade Law, together with the travaux préparatoires 
from the eighteenth session of the Commission, to Gov-
ernments and to arbitral institutions and other interested 
bodies, such as chambers of commerce;

 2. Recommends that all States give due con-
sideration to the Model Law on International Commercial 
Arbitration, in view of the desirability of uniformity of the 
law of arbitral procedures and the specific needs of interna-
tional commercial arbitration practice.

112th plenary meeting 
11 December 1985

 

  1Official Records of the General Assembly, Fortieth Session, Supplement No. 
17 (A/40/17), annex I.
  2United Nations, Treaty Series, vol. 330, No. 4739, p. 38.
  3United Nations publication, Sales No. E.77.V.6.
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[on the report of the Sixth Committee (A/61/453)]

61/33. Revised articles of the Model Law on International 
Commercial  Arbitration of the United Nations Commission 

on International Trade Law, 
and the recommendation regarding the interpretation of 

article II, paragraph 2, and article VII, paragraph 1, of the 
Convention on the Recognition and  Enforcement of Foreign 

Arbitral Awards, done at New York, 10 June 1958

 The General Assembly,

 Recognizing the value of arbitration as a method 
of settling disputes arising in the context of international 
commercial relations,

 Recalling its resolution 40/72 of 11 December 1985 
regarding the Model Law on International Commercial 
Arbitration,1 

 Recognizing the need for provisions in the Model 
Law to conform to current practices in international trade 
and modern means of contracting with regard to the form 
of the arbitration agreement and the granting of interim 
measures,

 Believing that revised articles of the Model Law on 
the form of the arbitration agreement and interim measures 
reflecting those current practices will significantly enhance 
the operation of the Model Law,

 Noting that the preparation of the revised articles 
of the Model Law on the form of the arbitration agreement 
and interim measures was the subject of due deliberation 
and extensive consultations with Governments and inter-
ested circles and would contribute significantly to the es-
tablishment of a harmonized legal framework for a fair and 
efficient settlement of international commercial disputes,

 Believing that, in connection with the modern-
ization of articles of the Model Law, the promotion of a 
uniform interpretation and application of the Convention 
on the Recognition and Enforcement of Foreign Arbitral 
Awards, done at New York, 10 June 1958,2  is particularly 
timely,

 1. Expresses its appreciation to the Unit-
ed Nations Commission on International Trade Law for 
formulating and adopting the revised articles of its Model 
Law on International Commercial Arbitration on the form 
of the arbitration agreement and interim measures, the text 
of which is contained in annex I to the report of the United 
Nations Commission on International Trade Law on the 
work of its thirty-ninth session,3  and recommends that all 
States give favourable consideration to the enactment of the 
revised articles of the Model Law, or the revised Model Law 

on International Commercial Arbitration of the United 
Nations Commission on International Trade Law, when 
they enact or revise their laws, in view of the desirability of 
uniformity of the law of arbitral procedures and the specific 
needs of international commercial arbitration practice;

 2. Also expresses its appreciation to the 
United Nations Commission on International Trade 
Law for formulating and adopting the recommendation 
regarding the interpretation of article II, paragraph 2, and 
article VII, paragraph 1, of the Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards, done at 
New York, 10 June 1958,2 the text of which is contained in 
annex II to the report of the United Nations Commission 
on International Trade Law on the work of its thirty-ninth 
session;3

 3. Requests the Secretary-General to make 
all efforts to ensure that the revised articles of the Model 
Law and the recommendation become generally known 
and available.

64th plenary meeting
4 December 2006

 

  1Official Records of the General Assembly, Fortieth Session, Supplement 
No. 17 (A/40/17), annex I.
  2United Nations, Treaty Series, vol. 330, No. 4739.
  3Official Records of the General Assembly, Sixty-first Session, Supplement 
No. 17 (A/61/17).
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Part One

UNCITRAL Model Law on International 
Commercial Arbitration

(United Nations documents A/40/17, 
annex I and A/61/17, annex I)

(As adopted by the United Nations Commission on 
International Trade Law on 21 June 1985, 

and as amended by the United Nations Commission 
on International Trade Law on 7 July 2006)

CHAPTER I.   GENERAL PROVISIONS 

Article 1.   Scope of application1

(1) This Law applies to international commercial2  
arbitration, subject to any agreement in force between this 
State and any other State or States.

(2) The provisions of this Law, except articles 8, 9, 17 
H, 17 I, 17 J, 35 and 36, apply only if the place of arbitration 
is in the territory of this State.

 (Article 1(2) has been amended by the Commission 
at its thirty-ninth session, in 2006)

(3) An arbitration is international if:

 (a) the parties to an arbitration agreement 
have, at the time of the conclusion of that agreement, their 
places of business in different States; or

 (b) one of the following places is situated 
outside the State in which the parties have their places of 
business:

(i) the place of arbitration if determined in, or 
 pursuant to, the arbitration agreement;

(ii) any place where a substantial part of the 
 obligations of the commercial relationship is to be
  performed or the place with which the 
 subject-matter of the dispute is most closely 
 connected; or

 (c) the parties have expressly agreed that the 
subject matter of the arbitration agreement relates to more 
than one country.

(4) For the purposes of paragraph (3) of this article:

 (a) if a party has more than one place of 
business, the place of business is that which has the closest 
relationship to the arbitration agreement;

 (b) if a party does not have a place of busi-
ness, reference is to be made to his habitual residence.

(5) This Law shall not affect any other law of this State 
by virtue of which certain disputes may not be submitted to 
arbitration or may be submitted to arbitration only accord-
ing to provisions other than those of this Law.

Article 2.   Definitions and rules of interpretation

 For the purposes of this Law:

 (a) “arbitration” means any arbitration 
whether or not administered by a permanent arbitral insti-
tution;

 (b) “arbitral tribunal” means a sole arbitrator 
or a panel of arbitrators;

 (c) “court” means a body or organ of the 
judicial system of a State;

 (d) where a provision of this Law, except ar-
ticle 28, leaves the parties free to determine a certain issue, 
such freedom includes the right of the parties to authorize a 
third party, including an institution, to make that determi-
nation;

 (e) where a provision of this Law refers to 
the fact that the parties have agreed or that they may agree 
or in any other way refers to an agreement of the parties, 
such agreement includes any arbitration rules referred to in 
that agreement;

 (f) where a provision of this Law, other 
than in articles 25(a) and 32(2) (a), refers to a claim, it also 
applies to a counter-claim, and where it refers to a defence, 
it also applies to a defence to such counter-claim.

Article 2A.   International origin and general principles

(As adopted by the Commission at its thirty-ninth session, in 
2006)

(1) In the interpretation of this Law, regard is to be 
had to its international origin and to the need to promote 

  1Article headings are for reference purposes only and are not to be used 
for purposes of interpretation.
   2The term “commercial” should be given a wide interpretation so as 
to cover matters arising from all relationships of a commercial nature, 
whether contractual or not. Relationships of a commercial nature include, 
but are not limited to, the following transactions: any trade transaction 
for the supply or exchange of goods or services; distribution agreement; 
commercial representation or agency; factoring; leasing; construction of 
works; consulting; engineering; licensing; investment; financing; banking; 
insurance; exploitation agreement or concession; joint venture and other 
forms of industrial or business cooperation; carriage of goods or passen-
gers by air, sea, rail or road.
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uniformity in its application and the observance of good 
faith.

(2) Questions concerning matters governed by this 
Law which are not expressly settled in it are to be settled in 
conformity with the general principles on which this Law is 
based.

Article 3.   Receipt of written communications

(1) Unless otherwise agreed by the parties:

 (a) any written communication is deemed 
to have been received if it is delivered to the addressee per-
sonally or if it is delivered at his place of business, habitual 
residence or mailing address; if none of these can be found 
after making a reasonable inquiry, a written communi-
cation is deemed to have been received if it is sent to the 
addressee’s last-known place of business, habitual residence 
or mailing address by registered letter or any other means 
which provides a record of the attempt to deliver it;

 (b) the communication is deemed to have 
been received on the day it is so delivered.

(2) The provisions of this article do not apply to com-
munications in court proceedings.

Article 4.   Waiver of right to object

A party who knows that any provision of this Law from 
which the parties may derogate or any requirement under 
the arbitration agreement has not been complied with and 
yet proceeds with the arbitration without stating his objec-
tion to such non-compliance without undue delay or, if a 
time-limit is provided therefor, within such period of time, 
shall be deemed to have waived his right to object.

Article 5.   Extent of court intervention

In matters governed by this Law, no court shall intervene 
except where so provided in this Law.

Article 6.   Court or other authority for certain functions
of arbitration assistance and supervision

The functions referred to in articles 11(3), 11(4), 13(3), 
14, 16(3) and 34(2) shall be performed by ... [Each State 
enacting this model law specifies the court, courts or, where 
referred to therein, other authority competent to perform 
these functions.]

CHAPTER II.   ARBITRATION AGREEMENT

Option I

Article 7.   Definition and form of arbitration agreement

(As adopted by the Commission at its thirty-ninth session, in 
2006)

(1) “Arbitration agreement” is an agreement by the 
parties to submit to arbitration all or certain disputes which 
have arisen or which may arise between them in respect of 
a defined legal relationship, whether contractual or not. An 
arbitration agreement may be in the form of an arbitration 
clause in a contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing.

(3) An arbitration agreement is in writing if its con-
tent is recorded in any form, whether or not the arbitra-
tion agreement or contract has been concluded orally, by 
conduct, or by other means.

(4) The requirement that an arbitration agreement 
be in writing is met by an electronic communication if 
the information contained therein is accessible so as to be 
useable for subsequent reference; “electronic communica-
tion” means any communication that the parties make by 
means of data messages; “data message” means information 
generated, sent, received or stored by electronic, magnetic, 
optical or similar means, including, but not limited to, elec-
tronic data interchange (EDI), electronic mail, telegram, 
telex or telecopy.

(5) Furthermore, an arbitration agreement is in 
writing if it is contained in an exchange of statements of 
claim and defence in which the existence of an agreement 
is alleged by one party and not denied by the other.

(6) The reference in a contract to any document 
containing an arbitration clause constitutes an arbitration 
agreement in writing, provided that the reference is such as 
to make that clause part of the contract.

Option II

Article 7.   Definition of arbitration agreement

(As adopted by the Commission at its thirty-ninth session, in 
2006)

“Arbitration agreement” is an agreement by the parties to 
submit to arbitration all or certain disputes which have 
arisen or which may arise between them in respect of a 
defined legal relationship, whether contractual or not.
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Article 8.   Arbitration agreement and substantive claim 
before court

(1) A court before which an action is brought in a 
matter which is the subject of an arbitration agreement 
shall, if a party so requests not later than when submitting 
his first statement on the substance of the dispute, refer the 
parties to arbitration unless it finds that the agreement is 
null and void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of 
this article has been brought, arbitral proceedings may nev-
ertheless be commenced or continued, and an award may 
be made, while the issue is pending before the court.

Article 9.   Arbitration agreement and interim measures by 
court

It is not incompatible with an arbitration agreement for 
a party to request, before or during arbitral proceedings, 
from a court an interim measure of protection and for a 
court to grant such measure.

CHAPTER III.   COMPOSITION OF ARBITRAL 
TRIBUNAL

Article 10.   Number of arbitrators

(1) The parties are free to determine the number of 
arbitrators.

(2) Failing such determination, the number of arbitra-
tors shall be three.

Article 11.   Appointment of arbitrators

(1) No person shall be precluded by reason of his 
nationality from acting as an arbitrator, unless otherwise 
agreed by the parties.

(2) The parties are free to agree on a procedure of 
appointing the arbitrator or arbitrators, subject to the provi-
sions of paragraphs (4) and (5) of this article.

(3) Failing such agreement,

 (a) in an arbitration with three arbitrators, 
each party shall appoint one arbitrator, and the two arbi-
trators thus appointed shall appoint the third arbitrator; if 
a party fails to appoint the arbitrator within thirty days of 
receipt of a request to do so from the other party, or if the 
two arbitrators fail to agree on the third arbitrator within 
thirty days of their appointment, the appointment shall be 
made, upon request of a party, by the court or other author-
ity specified in article 6;

 (b) in an arbitration with a sole arbitrator, if 
the parties are unable to agree on the arbitrator, he shall be 
appointed, upon request of a party, by the court or other 
authority specified in article 6.

(4) Where, under an appointment procedure agreed 
upon by the parties,

 (a) a party fails to act as required under such 
procedure, or

 (b) the parties, or two arbitrators, are unable 
to reach an agreement expected of them under such proce-
dure, or

 (c) a third party, including an institution, 
fails to perform any function entrusted to it under such 
procedure, any party may request the court or other au-
thority specified in article 6 to take the necessary measure, 
unless the agreement on the appointment procedure pro-
vides other means for securing the appointment.

(5) A decision on a matter entrusted by paragraph (3) 
or (4) of this article to the court or other authority specified 
in article 6 shall be subject to no appeal. The court or other 
authority, in appointing an arbitrator, shall have due regard 
to any qualifications required of the arbitrator by the agree-
ment of the parties and to such considerations as are likely 
to secure the appointment of an independent and impartial 
arbitrator and, in the case of a sole or third arbitrator, shall 
take into account as well the advisability of appointing an 
arbitrator of a nationality other than those of the parties.

Article 12.   Grounds for challenge

(1) When a person is approached in connection with 
his possible appointment as an arbitrator, he shall disclose 
any circumstances likely to give rise to justifiable doubts 
as to his impartiality or independence. An arbitrator, from 
the time of his appointment and throughout the arbitral 
proceedings, shall without delay disclose any such cir-
cumstances to the parties unless they have already been 
informed of them by him.

(2) An arbitrator may be challenged only if circum-
stances exist that give rise to justifiable doubts as to his im-
partiality or independence, or if he does not possess qual-
ifications agreed to by the parties. A party may challenge 
an arbitrator appointed by him, or in whose appointment 
he has participated, only for reasons of which he becomes 
aware after the appointment has been made.

Article 13.   Challenge procedure

(1) The parties are free to agree on a procedure for 
challenging an arbitrator, subject to the provisions of para-
graph (3) of this article.
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(2) Failing such agreement, a party who intends 
to challenge an arbitrator shall, within fifteen days after 
becoming aware of the constitution of the arbitral tribunal 
or after becoming aware of any circumstance referred to in 
article 12(2), send a written statement of the reasons for the 
challenge to the arbitral tribunal. Unless the challenged ar-
bitrator withdraws from his office or the other party agrees 
to the challenge, the arbitral tribunal shall decide on the 
challenge.

(3) If a challenge under any procedure agreed upon 
by the parties or under the procedure of paragraph (2) of 
this article is not successful, the challenging party may re-
quest, within thirty days after having received notice of the 
decision rejecting the challenge, the court or other author-
ity specified in article 6 to decide on the challenge, which 
decision shall be subject to no appeal; while such a request 
is pending, the arbitral tribunal, including the challenged 
arbitrator, may continue the arbitral proceedings and make 
an award.

Article 14.   Failure or impossibility to act

(1) If an arbitrator becomes de jure or de facto unable 
to perform his functions or for other reasons fails to act 
without undue delay, his mandate terminates if he with-
draws from his office or if the parties agree on the termina-
tion. Otherwise, if a controversy remains concerning any 
of these grounds, any party may request the court or other 
authority specified in article 6 to decide on the termina-
tion of the mandate, which decision shall be subject to no 
appeal.

(2) If, under this article or article 13(2), an arbitrator 
withdraws from his office or a party agrees to the termi-
nation of the mandate of an arbitrator, this does not imply 
acceptance of the validity of any ground referred to in this 
article or article 12(2).

Article 15.   Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under arti-
cle 13 or 14 or because of his withdrawal from office for any 
other reason or because of the revocation of his mandate by 
agreement of the parties or in any other case of termination 
of his mandate, a substitute arbitrator shall be appointed ac-
cording to the rules that were applicable to the appointment 
of the arbitrator being replaced.

CHAPTER IV.   JURISDICTION OF ARBITRAL 
TRIBUNAL

Article 16.   Competence of arbitral tribunal to rule on its 
jurisdiction

(1) The arbitral tribunal may rule on its own jurisdic-
tion, including any objections with respect to the existence 

or validity of the arbitration agreement. For that purpose, 
an arbitration clause which forms part of a contract shall 
be treated as an agreement independent of the other terms 
of the contract. A decision by the arbitral tribunal that the 
contract is null and void shall not entail ipso jure the inva-
lidity of the arbitration clause.

(2) A plea that the arbitral tribunal does not have 
jurisdiction shall be raised not later than the submission 
of the statement of defence. A party is not precluded from 
raising such a plea by the fact that he has appointed, or par-
ticipated in the appointment of, an arbitrator. A plea that 
the arbitral tribunal is exceeding the scope of its authority 
shall be raised as soon as the matter alleged to be beyond 
the scope of its authority is raised during the arbitral pro-
ceedings. The arbitral tribunal may, in either case, admit a 
later plea if it considers the delay justified.

(3) The arbitral tribunal may rule on a plea referred to 
in paragraph (2) of this article either as a preliminary ques-
tion or in an award on the merits. If the arbitral tribunal 
rules as a preliminary question that it has jurisdiction, any 
party may request, within thirty days after having received 
notice of that ruling, the court specified in article 6 to 
decide the matter, which decision shall be subject to no ap-
peal; while such a request is pending, the arbitral tribunal 
may continue the arbitral proceedings and make an award.

CHAPTER IV A.   INTERIM MEASURES 
AND PRELIMINARY ORDERS

(As adopted by the Commission at its thirty-ninth session, in 
2006)

Section 1.   Interim measures

Article 17.   Power of arbitral tribunal to order interim 
measures

(1) Unless otherwise agreed by the parties, the arbitral 
tribunal may, at the request of a party, grant interim mea-
sures.

(2) An interim measure is any temporary measure, 
whether in the form of an award or in another form, by 
which, at any time prior to the issuance of the award by 
which the dispute is finally decided, the arbitral tribunal 
orders a party to:

 (a) Maintain or restore the status quo pend-
ing determination of the dispute;

 (b) Take action that would prevent, or 
refrain from taking action that is likely to cause, current or 
imminent harm or prejudice to the arbitral process itself;
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 (c) Provide a means of preserving assets out 
of which a subsequent award may be satisfied; or

 (d) Preserve evidence that may be relevant 
and material to the resolution of the dispute.

Article 17A.   Conditions for granting interim measures

(1) The party requesting an interim measure under 
article 17(2)(a), (b) and (c) shall satisfy the arbitral tribunal 
that:

 (a) Harm not adequately reparable by an 
award of damages is likely to result if the measure is not 
ordered, and such harm substantially outweighs the harm 
that is likely to result to the party against whom the mea-
sure is directed if the measure is granted; and

 (b) There is a reasonable possibility that the 
requesting party will succeed on the merits of the claim. 
The determination on this possibility shall not affect the 
discretion of the arbitral tribunal in making any subsequent 
determination.

(2) With regard to a request for an interim measure 
under article 17(2)(d), the requirements in paragraphs (1)
(a) and (b) of this article shall apply only to the extent the 
arbitral tribunal considers appropriate.

Section 2.   Preliminary orders

Article 17B.   Applications for preliminary orders and 
conditions for granting preliminary orders

(1) Unless otherwise agreed by the parties, a party 
may, without notice to any other party, make a request 
for an interim measure together with an application for 
a preliminary order directing a party not to frustrate the 
purpose of the interim measure requested.

(2) The arbitral tribunal may grant a preliminary 
order provided it considers that prior disclosure of the 
request for the interim measure to the party against whom 
it is directed risks frustrating the purpose of the measure.

(3) The conditions defined under article 17A apply 
to any preliminary order, provided that the harm to be 
assessed under article 17A(1)(a), is the harm likely to result 
from the order being granted or not.

Article 17C.   Specific regime for preliminary orders

(1) Immediately after the arbitral tribunal has made a 
determination in respect of an application for a preliminary 
order, the arbitral tribunal shall give notice to all parties 

of the request for the interim measure, the application for 
the preliminary order, the preliminary order, if any, and all 
other communications, including by indicating the content 
of any oral communication, between any party and the 
arbitral tribunal in relation thereto.

(2) At the same time, the arbitral tribunal shall give an 
opportunity to any party against whom a preliminary order 
is directed to present its case at the earliest practicable time.

(3) The arbitral tribunal shall decide promptly on any 
objection to the preliminary order.

(4) A preliminary order shall expire after twenty days 
from the date on which it was issued by the arbitral tribu-
nal. However, the arbitral tribunal may issue an interim 
measure adopting or modifying the preliminary order, after 
the party against whom the preliminary order is directed 
has been given notice and an opportunity to present its 
case.

(5) A preliminary order shall be binding on the par-
ties but shall not be subject to enforcement by a court. Such 
a preliminary order does not constitute an award.

Section 3.   Provisions applicable to interim measures 
and preliminary orders

Article 17D.   Modification, suspension, termination

The arbitral tribunal may modify, suspend or terminate 
an interim measure or a preliminary order it has granted, 
upon application of any party or, in exceptional circum-
stances and upon prior notice to the parties, on the arbitral 
tribunal’s own initiative.

Article 17E.   Provision of security

(1) The arbitral tribunal may require the party 
requesting an interim measure to provide appropriate secu-
rity in connection with the measure.

(2) The arbitral tribunal shall require the party apply-
ing for a preliminary order to provide security in connec-
tion with the order unless the arbitral tribunal considers it 
inappropriate or unnecessary to do so.

Article 17F.   Disclosure

(1) The arbitral tribunal may require any party 
promptly to disclose any material change in the circum-
stances on the basis of which the measure was requested or 
granted.

(2) The party applying for a preliminary order shall 
disclose to the arbitral tribunal all circumstances that are 
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likely to be relevant to the arbitral tribunal’s determination 
whether to grant or maintain the order, and such obligation 
shall continue until the party against whom the order has 
been requested has had an opportunity to present its case. 
Thereafter, paragraph (1) of this article shall apply.

Article 17G.   Costs and damages

The party requesting an interim measure or applying for a 
preliminary order shall be liable for any costs and damag-
es caused by the measure or the order to any party if the 
arbitral tribunal later determines that, in the circumstances, 
the measure or the order should not have been granted. The 
arbitral tribunal may award such costs and damages at any 
point during the proceedings.

Section 4.   Recognition and enforcement of interim 
measures

Article 17H.   Recognition and enforcement

(1) An interim measure issued by an arbitral tribunal 
shall be recognized as binding and, unless otherwise pro-
vided by the arbitral tribunal, enforced upon application to 
the competent court, irrespective of the country in which it 
was issued, subject to the provisions of article 17I.

(2) The party who is seeking or has obtained recogni-
tion or enforcement of an interim measure shall promptly 
inform the court of any termination, suspension or modifi-
cation of that interim measure.

(3) The court of the State where recognition or 
enforcement is sought may, if it considers it proper, order 
the requesting party to provide appropriate security if the 
arbitral tribunal has not already made a determination with 
respect to security or where such a decision is necessary to 
protect the rights of third parties.

Article 17I.   Grounds for refusing recognition or enforcement 

(1) Recognition or enforcement of an interim measure 
may be refused only:

 (a) At the request of the party against whom 
it is invoked if the court is satisfied that:

(i) Such refusal is warranted on the grounds set forth  
 in article 36(1)(a)(i), (ii), (iii) or (iv); or

(ii) The arbitral tribunal’s decision with respect to the
  provision of security in connection with the 
 interim measure issued by the arbitral tribunal has  
 not been complied with; or

(iii) The interim measure has been terminated or 
 suspended by the arbitral tribunal or, where so  
 empowered, by the court of the State in which the  
 arbitration takes place or under the law of which  
 that interim measure was granted; or

 (b) If the court finds that:

(i) The interim measure is incompatible with the  
 powers conferred upon the court unless the court  
 decides to reformulate the interim measure to  
 the extent necessary to adapt it to its own powers  
 and procedures for the purposes of enforcing that  
 interim measure and without modifying its 
 substance; or

(ii) Any of the grounds set forth in article 36(1)(b)(i)  
 or (ii), apply to the recognition and enforcement  
 of the interim measure.

(2) Any determination made by the court on any 
ground in paragraph (1) of this article shall be effective 
only for the purposes of the application to recognize and 
enforce the interim measure. The court where recognition 
or enforcement is sought shall not, in making that determi-
nation, undertake a review of the substance of the interim 
measure.

Section 5.   Court-ordered interim measures

Article 17J.   Court-ordered interim measures

A court shall have the same power of issuing an interim 
measure in relation to arbitration proceedings, irrespective 
of whether their place is in the territory of this State, as it 
has in relation to proceedings in courts. The court shall 
exercise such power in accordance with its own procedures 
in consideration of the specific features of international 
arbitration.

CHAPTER V.   CONDUCT OF ARBITRAL 
PROCEEDINGS

Article 18.   Equal treatment of parties

The parties shall be treated with equality and each party 
shall be given a full opportunity of presenting his case.

Article 19.   Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties 
are free to agree on the procedure to be followed by the 
arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may, 
subject to the provisions of this Law, conduct the arbitra-
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tion in such manner as it considers appropriate. The power 
conferred upon the arbitral tribunal includes the power 
to determine the admissibility, relevance, materiality and 
weight of any evidence.

Article 20.   Place of arbitration

(1) The parties are free to agree on the place of ar-
bitration. Failing such agreement, the place of arbitration 
shall be determined by the arbitral tribunal having regard 
to the circumstances of the case, including the convenience 
of the parties.

(2) Notwithstanding the provisions of paragraph (1) 
of this article, the arbitral tribunal may, unless otherwise 
agreed by the parties, meet at any place it considers ap-
propriate for consultation among its members, for hearing 
witnesses, experts or the parties, or for inspection of goods, 
other property or documents.

Article 21.   Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral pro-
ceedings in respect of a particular dispute commence on 
the date on which a request for that dispute to be referred 
to arbitration is received by the respondent.

Article 22.   Language

(1) The parties are free to agree on the language or 
languages to be used in the arbitral proceedings. Failing 
such agreement, the arbitral tribunal shall determine the 
language or languages to be used in the proceedings. This 
agreement or determination, unless otherwise specified 
therein, shall apply to any written statement by a party, any 
hearing and any award, decision or other communication 
by the arbitral tribunal.

(2) The arbitral tribunal may order that any documen-
tary evidence shall be accompanied by a translation into 
the language or languages agreed upon by the parties or 
determined by the arbitral tribunal.

Article 23.   Statements of claim and defence

(1) Within the period of time agreed by the parties or 
determined by the arbitral tribunal, the claimant shall state 
the facts supporting his claim, the points at issue and the 
relief or remedy sought, and the respondent shall state his 
defence in respect of these particulars, unless the parties 
have otherwise agreed as to the required elements of such 
statements. The parties may submit with their statements 
all documents they consider to be relevant or may add a 
reference to the documents or other evidence they will 
submit.

(2) Unless otherwise agreed by the parties, either par-
ty may amend or supplement his claim or defence during 
the course of the arbitral proceedings, unless the arbitral 
tribunal considers it inappropriate to allow such amend-
ment having regard to the delay in making it.

Article 24.   Hearings and written proceedings

(1) Subject to any contrary agreement by the parties, 
the arbitral tribunal shall decide whether to hold oral hear-
ings for the presentation of evidence or for oral argument, 
or whether the proceedings shall be conducted on the basis 
of documents and other materials. However, unless the par-
ties have agreed that no hearings shall be held, the arbitral 
tribunal shall hold such hearings at an appropriate stage of 
the proceedings, if so requested by a party.

(2) The parties shall be given sufficient advance notice 
of any hearing and of any meeting of the arbitral tribunal 
for the purposes of inspection of goods, other property or 
documents.

(3) All statements, documents or other information sup-
plied to the arbitral tribunal by one party shall be commu-
nicated to the other party. Also any expert report or eviden-
tiary document on which the arbitral tribunal may rely in 
making its decision shall be communicated to the parties.

Article 25.   Default of a party

Unless otherwise agreed by the parties, if, without showing 
sufficient cause,

 (a) the claimant fails to communicate his 
statement of claim in accordance with article 23(1), the 
arbitral tribunal shall terminate the proceedings;

 (b) the respondent fails to communicate his 
statement of defence in accordance with article 23(1), the 
arbitral tribunal shall continue the proceedings without 
treating such failure in itself as an admission of the claim-
ant’s allegations;

 (c) any party fails to appear at a hearing or 
to produce documentary evidence, the arbitral tribunal 
may continue the proceedings and make the award on the 
evidence before it.

Article 26.   Expert appointed by arbitral tribunal

(1) Unless otherwise agreed by the parties, the arbitral 
tribunal

 (a) may appoint one or more experts to re-
port to it on specific issues to be determined by the arbitral 
tribunal;



Chapter 12 - UNCITRAL Model Law

100    The Atlanta International Arbitration Society

 (b) may require a party to give the expert any 
relevant information or to produce, or to provide access to, 
any relevant documents, goods or other property for his 
inspection.

(2) Unless otherwise agreed by the parties, if a party 
so requests or if the arbitral tribunal considers it necessary, 
the expert shall, after delivery of his written or oral report, 
participate in a hearing where the parties have the opportu-
nity to put questions to him and to present expert witnesses 
in order to testify on the points at issue.

Article 27.   Court assistance in taking evidence

The arbitral tribunal or a party with the approval of the 
arbitral tribunal may request from a competent court of the 
State assistance in taking evidence.  The court may execute 
the request within its competence and according to the 
rules on taking evidence.

CHAPTER VI.   MAKING OF AWARD AND 
TERMINATION OF PROCEEDINGS

Article 28.   Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in ac-
cordance with such rules of law as are chosen by the parties 
as applicable to the substance of the dispute. Any desig-
nation of the law or legal system of a given State shall be 
construed, unless otherwise expressed, as directly referring 
to the substantive law of that State and not to its conflict of 
laws rules.

(2) Failing any designation by the parties, the arbitral 
tribunal shall apply the law determined by the conflict of 
laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono 
or as amiable corn-positeur only if the parties have express-
ly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in 
accordance with the terms of the contract and shall take 
into account the usages of the trade applicable to the trans-
action.

Article 29.   Decision-making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any 
decision of the arbitral tribunal shall be made, unless oth-
erwise agreed by the parties, by a majority of all its mem-
bers. However, questions of procedure may be decided by 
a presiding arbitrator, if so authorized by the parties or all 
members of the arbitral tribunal.

Article 30.   Settlement

(1) If, during arbitral proceedings, the parties settle 
the dispute, the arbitral tribunal shall terminate the pro-
ceedings and, if requested by the parties and not objected 
to by the arbitral tribunal, record the settlement in the form 
of an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accor-
dance with the provisions of article 31 and shall state that it 
is an award. Such an award has the same status and effect as 
any other award on the merits of the case.

Article 31.   Form and contents of award

(1) The award shall be made in writing and shall be 
signed by the arbitrator or arbitrators. In arbitral proceed-
ings with more than one arbitrator, the signatures of the 
majority of all members of the arbitral tribunal shall suffice, 
provided that the reason for any omitted signature is stated.

(2) The award shall state the reasons upon which it is 
based, unless the parties have agreed that no reasons are to 
be given or the award is an award on agreed terms under 
article 30.

(3) The award shall state its date and the place of arbi-
tration as determined in accordance with article 20(1). The 
award shall be deemed to have been made at that place.

(4) After the award is made, a copy signed by the 
arbitrators in accordance with paragraph (1) of this article 
shall be delivered to each party.

Article 32.   Termination of proceedings

(1) The arbitral proceedings are terminated by the 
final award or by an order of the arbitral tribunal in accor-
dance with paragraph (2) of this article.

(2) The arbitral tribunal shall issue an order for the 
termination of the arbitral proceedings when:

 (a) the claimant withdraws his claim, unless 
the respondent objects thereto and the arbitral tribunal 
recognizes a legitimate interest on his part in obtaining a 
final settlement of the dispute;

 (b) the parties agree on the termination of 
the proceedings;

 (c) the arbitral tribunal finds that the contin-
uation of the proceedings has for any other reason become 
unnecessary or impossible.
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(3) The mandate of the arbitral tribunal terminates 
with the termination of the arbitral proceedings, subject to 
the provisions of articles 33 and 34(4).

Article 33.   Correction and interpretation of award; 
additional award

(1) Within thirty days of receipt of the award, unless 
another period of time has been agreed upon by the parties:

 (a) a party with notice to the other arty may 
request the arbitral tribunal to correct in the award any 
errors in computation, any clerical or typographical errors 
or any errors of similar nature;

 (b) if so agreed by the parties, a party, with 
notice to the other party, may request the arbitral tribunal 
to give an interpretation of a specific point or part of the 
award.

If the arbitral tribunal considers the request to be justified, 
it shall make the correction or give the interpretation with-
in thirty days of receipt of the request. The interpretation 
shall form part of the award.

(2) The arbitral tribunal may correct any error of the 
type referred to in paragraph (1)(a) of this article on its 
own initiative within thirty days of the date of the award.

(3) Unless otherwise agreed by the parties, a party, 
with notice to the other party, may request, within thirty 
days of receipt of the award, the arbitral tribunal to make 
an additional award as to claims presented in the arbitral 
proceedings but omitted from the award. If the arbitral 
tribunal considers the request to be justified, it shall make 
the additional award within sixty days.  

(4) The arbitral tribunal may extend, if necessary, 
the period of time within which it shall make a correction, 
interpretation or an additional award under paragraph (1) 
or (3) of this article.

(5) The provisions of article 31 shall apply to a cor-
rection or interpretation of the award or to an additional 
award.

CHAPTER VII.   RECOURSE AGAINST AWARD

Article 34.   Application for setting aside as exclusive
recourse against arbitral award

(1) Recourse to a court against an arbitral award may 
be made only by an application for setting aside in accor-
dance with paragraphs (2) and (3) of this article.

(2) An arbitral award may be set aside by the court 
specified in article 6 only if:

 (a) the party making the application furnish-
es proof that:

(i) a party to the arbitration agreement referred to in 
article 7 was under some incapacity; or the said 
agreement is not valid under the law to which the 
parties have subjected it or, failing any indication 
thereon, under the law of this State; or

(ii) the party making the application was not given  
 proper notice of the appointment of an arbitrator  
 or of the arbitral proceedings or was otherwise  
 unable to present his case; or

(iii) the award deals with a dispute not contemplated  
 by or not falling within the terms of the 
 submission to arbitration, or contains decisions on
  matters beyond the scope of the submission to  
 arbitration, provided that, if the decisions on 
 matters submitted to arbitration can be 
 separated from those not so submitted, only that  
 part of the award which contains decisions on  
 matters not submitted to arbitration may be set  
 aside; or

(iv) the composition of the arbitral tribunal or the  
 arbitral procedure was not in accordance with the  
 agreement of the parties, unless such agreement  
 was in conflict with a provision of this Law from  
 which the parties cannot derogate, or, failing such  
 agreement, was not in accordance with this Law;  
 or

 (b) the court finds that:

(i) the subject-matter of the dispute is not capable of
  settlement by arbitration under the law of this  
 State; or

(ii) the award is in conflict with the public policy of  
 this State.

(3) An application for setting aside may not be made 
after three months have elapsed from the date on which the 
party making that application had received the award or, 
if a request had been made under article 33, from the date 
on which that request had been disposed of by the arbitral 
tribunal.

(4) The court, when asked to set aside an award, may, 
where appropriate and so requested by a party, suspend the 
setting aside proceedings for a period of time determined 
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by it in order to give the arbitral tribunal an opportunity 
to resume the arbitral proceedings or to take such other 
action as in the arbitral tribunal’s opinion will eliminate the 
grounds for setting aside.

CHAPTER VIII.   RECOGNITION AND ENFORCE-
MENT OF AWARDS

Article 35.   Recognition and enforcement

(1) An arbitral award, irrespective of the country in 
which it was made, shall be recognized as binding and, 
upon application in writing to the competent court, shall 
be enforced subject to the provisions of this article and of 
article 36.

(2) The party relying on an award or applying for 
its enforcement shall supply the original award or a copy 
thereof. If the award is not made in an official language of 
this State, the court may request the party to supply a trans-
lation thereof into such language. 

(Article 35(2) has been amended by the Commission at its 
thirty-ninth session, in 2006)

Article 36.   Grounds for refusing recognition or 
enforcement

(1) Recognition or enforcement of an arbitral award, 
irrespective of the country in which it was made, may be 
refused only:

 (a) at the request of the party against whom 
it is invoked, if that party furnishes to the competent court 
where recognition or enforcement is sought proof that:

(i) a party to the arbitration agreement referred to in
 article 7 was under some incapacity; or the said  
 agreement is not valid under the law to which  
 the parties have subjected it or, failing any 
 indication thereon, under the law of the country  
 where the award was made; or

(ii) the party against whom the award is invoked was  
 not given proper notice of the appointment of an
  arbitrator or of the arbitral proceedings or was  
 otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated  
 by or not falling within the terms of the 
 submission to arbitration, or it contains decisions  
 on matters beyond the scope of the submission to  
 arbitration, provided that, if the decisions on 
 matters submitted to arbitration can be separated  
 from those not so submitted, that part of the  

 award which contains decisions on matters 
 submitted to arbitration may be recognized and  
 enforced; or

(iv) the composition of the arbitral tribunal or the 
 arbitral procedure was not in accordance with the
  agreement of the parties or, failing such 
 agreement, was not in accordance with the law of  
 the country where the arbitration took place; or

(v) the award has not yet become binding on the  
 parties or has been set aside or suspended by a  
 court of the country in which, or under the law of  
 which, that award was made; or

 (b) if the court finds that:

(i) the subject-matter of the dispute is not capable of
  settlement by arbitration under the law of this  
 State; or

(ii) the recognition or enforcement of the award 
 would be contrary to the public policy of this  
 State.

(2) If an application for setting aside or suspension of 
an award has been made to a court referred to in paragraph 
(1)(a)(v) of this article, the court where recognition or 
enforcement is sought may, if it considers it proper, adjourn 
its decision and may also, on the application of the party 
claiming recognition or enforcement of the award, order 
the other party to provide appropriate security.
 

Part Two

Explanatory Note by the UNCITRAL secretariat 
on the 1985 Model Law on International Commercial 

Arbitration as amended in 20061

1. The UNCITRAL Model Law on International 
Commercial Arbitration (“the Model Law”) was adopted 
by the United Nations Commission on International Trade 
Law (UNCITRAL) on 21 June 1985, at the end of the eigh-
teenth session of the Commission. The General Assembly, 
in its resolution 40/72 of 11 December 1985, recommended 
“that all States give due consideration to the Model Law on 
International Commercial Arbitration, in view of the desir-
ability of uniformity of the law of arbitral procedures and 
the specific needs of international commercial arbitration 

  1This note was prepared by the secretariat of the United Nations Com-
mission on International Trade Law (UNCITRAL) for informational 
purposes only; it is not an official commentary on the Model Law. A com-
mentary prepared by the Secretariat on an early draft of the Model Law 
appears in document A/CN.9/264 (reproduced in UNCITRAL Yearbook, 
vol. XVI — 1985, United Nations publication, Sales No. E.87.V.4).
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practice”. The Model Law was amended by UNCITRAL on 
7 July 2006, at the thirty-ninth session of the Commission 
(see below, paragraphs 4, 19, 20, 27, 29 and 53). The Gen-
eral Assembly, in its resolution 61/33 of 4 December 2006, 
recommended “that all States give favourable consideration 
to the enactment of the revised articles of the UNCITRAL 
Model Law on International Commercial Arbitration, or 
the revised UNCITRAL Model Law on International Com-
mercial Arbitration, when they enact or revise their laws 
(...)”.

2. The Model Law constitutes a sound basis for the 
desired harmonization and improvement of national laws. 
It covers all stages of the arbitral process from the arbitra-
tion agreement to the recognition and enforcement of the 
arbitral award and reflects a worldwide consensus on the 
principles and important issues of international arbitra-
tion practice. It is acceptable to States of all regions and 
the different legal or economic systems of the world. Since 
its adoption by UNCITRAL, the Model Law has come to 
represent the accepted international legislative standard 
for a modern arbitration law and a significant number of 
jurisdictions have enacted arbitration legislation based on 
the Model Law.

3. The form of a model law was chosen as the vehicle 
for harmonization and modernization in view of the flex-
ibility it gives to States in preparing new arbitration laws. 
Notwithstanding that flexibility, and in order to increase 
the likelihood of achieving a satisfactory degree of har-
monization, States are encouraged to make as few changes 
as possible when incorporating the Model Law into their 
legal systems. Efforts to minimize variation from the text 
adopted by UNCITRAL are also expected to increase the 
visibility of harmonization, thus enhancing the confidence 
of foreign parties, as the primary users of international ar-
bitration, in the reliability of arbitration law in the enacting 
State.

4. The revision of the Model Law adopted in 2006 
includes article 2A, which is designed to facilitate inter-
pretation by reference to internationally accepted princi-
ples and is aimed at promoting a uniform understanding 
of the Model Law. Other substantive amendments to the 
Model Law relate to the form of the arbitration agreement 
and to interim measures. The original 1985 version of the 
provision on the form of the arbitration agreement (arti-
cle 7) was modelled on the language used in article II (2) 
of the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards (New York, 1958) (“the New 
York Convention”). The revision of article 7 is intended to 
address evolving practice in international trade and tech-
nological developments. The extensive revision of article 
17 on interim measures was considered necessary in light 
of the fact that such measures are increasingly relied upon 
in the practice of international commercial arbitration. 
The revision also includes an enforcement regime for such 

measures in recognition of the fact that the effectiveness of 
arbitration frequently depends upon the possibility of en-
forcing interim measures. The new provisions are contained 
in a new chapter of the Model Law on interim measures 
and preliminary orders (chapter IV A).

A.   Background to the Model Law

5. The Model Law was developed to address consid-
erable disparities in national laws on arbitration. The need 
for improvement and harmonization was based on findings 
that national laws were often particularly inappropriate for 
international cases.

1.   Inadequacy of domestic laws

6. Recurrent inadequacies to be found in outdated 
national laws include provisions that equate the arbitral 
process with court litigation and fragmentary provisions 
that fail to address all relevant substantive law issues. 
Even most of those laws that appear to be up-to-date and 
comprehensive were drafted with domestic arbitration 
primarily, if not exclusively, in mind. While this approach is 
understandable in view of the fact that even today the bulk 
of cases governed by arbitration law would be of a purely 
domestic nature, the unfortunate consequence is that tra-
ditional local concepts are imposed on international cases 
and the needs of modern practice are often not met.

7. The expectations of the parties as expressed in a 
chosen set of arbitration rules or a “one-off ” arbitration 
agreement may be frustrated, especially by mandatory 
provisions of applicable law. Unexpected and undesired 
restrictions found in national laws may prevent the parties, 
for example, from submitting future disputes to arbitration, 
from selecting the arbitrator freely, or from having the 
arbitral proceedings conducted according to agreed rules 
of procedure and with no more court involvement than 
appropriate. Frustration may also ensue from non-manda-
tory provisions that may impose undesired requirements 
on unwary parties who may not think about the need to 
provide otherwise when drafting the arbitration agree-
ment. Even the absence of any legislative provision may 
cause difficulties simply by leaving unanswered some of 
the many procedural issues relevant in arbitration and not 
always settled in the arbitration agreement. The Model Law 
is intended to reduce the risk of such possible frustration, 
difficulties or surprise.

2.   Disparity between national laws

8. Problems stemming from inadequate arbitration 
laws or from the absence of specific legislation governing 
arbitration are aggravated by the fact that national laws dif-
fer widely. Such differences are a frequent source of concern 
in international arbitration, where at least one of the parties 
is, and often both parties are, confronted with foreign and 
unfamiliar provisions and procedures. Obtaining a full and 
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precise account of the law applicable to the arbitration is, in 
such circumstances often expensive, impractical or impos-
sible.

9. Uncertainty about the local law with the inherent 
risk of frustration may adversely affect the functioning of 
the arbitral process and also impact on the selection of the 
place of arbitration. Due to such uncertainty, a party may 
hesitate or refuse to agree to a place, which for practical 
reasons would otherwise be appropriate. The range of 
places of arbitration acceptable to parties is thus widened 
and the smooth functioning of the arbitral proceedings is 
enhanced where States adopt the Model Law, which is eas-
ily recognizable, meets the specific needs of international 
commercial arbitration and provides an international stan-
dard based on solutions acceptable to parties from different 
legal systems.

B.   Salient features of the Model Law

1.   Special procedural regime for international 
commercial arbitration

10. The principles and solutions adopted in the Model 
Law aim at reducing or eliminating the above-mentioned 
concerns and difficulties. As a response to the inadequacies 
and disparities of national laws, the Model Law presents a 
special legal regime tailored to international commercial 
arbitration, without affecting any relevant treaty in force in 
the State adopting the Model Law. While the Model Law 
was designed with international commercial arbitration 
in mind, it offers a set of basic rules that are not, in and 
of themselves, unsuitable to any other type of arbitration. 
States may thus consider extending their enactment of the 
Model Law to cover also domestic disputes, as a number of 
enacting States already have.

(a)   Substantive and territorial scope of application

11. Article 1 defines the scope of application of the 
Model Law by reference to the notion of “internation-
al commercial arbitration”. The Model Law defines an 
arbitration as international if “the parties to an arbitration 
agreement have, at the time of the conclusion of that agree-
ment, their places of business in different States” (article 1 
(3)). The vast majority of situations commonly regarded as 
international will meet this criterion. In addition, article 
1 (3) broadens the notion of internationality so that the 
Model Law also covers cases where the place of arbitration, 
the place of contract performance, or the place of the sub-
ject-matter of the dispute is situated outside the State where 
the parties have their place of business, or cases where the 
parties have expressly agreed that the subject-matter of the 
arbitration agreement relates to more than one country. 
Article 1 thus recognizes extensively the freedom of the 

parties to submit a dispute to the legal regime established 
pursuant to the Model Law.

12. In respect of the term “commercial”, the Model 
Law provides no strict definition. The footnote to article 
1 (1) calls for “a wide interpretation” and offers an illus-
trative and open-ended list of relationships that might be 
described as commercial in nature, “whether contractual or 
not”. The purpose of the footnote is to circumvent any tech-
nical difficulty that may arise, for example, in determining 
which transactions should be governed by a specific body 
of “commercial law” that may exist in some legal systems.

13. Another aspect of applicability is the territorial 
scope of application. The principle embodied in article 1 
(2) is that the Model Law as enacted in a given State applies 
only if the place of arbitration is in the territory of that 
State. However, article 1 (2) also contains important ex-
ceptions to that principle, to the effect that certain articles 
apply, irrespective of whether the place of arbitration is in 
the enacting State or elsewhere (or, as the case may be, even 
before the place of arbitration is determined). These articles 
are the following: articles 8 (1) and 9, which deal with the 
recognition of arbitration agreements, including their com-
patibility with interim measures ordered by a court, article 
17J on court-ordered interim measures, articles 17H and 
17I on the recognition and enforcement of interim mea-
sures ordered by an arbitral tribunal, and articles 35 and 36 
on the recognition and enforcement of arbitral awards.

14. The territorial criterion governing most of the 
provisions of the Model Law was adopted for the sake of 
certainty and in view of the following facts. In most legal 
systems, the place of arbitration is the exclusive criterion 
for determining the applicability of national law and, where 
the national law allows parties to choose the procedural 
law of a State other than that where the arbitration takes 
place, experience shows that parties rarely make use of 
that possibility. Incidentally, enactment of the Model Law 
reduces any need for the parties to choose a “foreign” law, 
since the Model Law grants the parties wide freedom in 
shaping the rules of the arbitral proceedings. In addition to 
designating the law governing the arbitral procedure, the 
territorial criterion is of considerable practical importance 
in respect of articles 11, 13, 14, 16, 27 and 34, which entrust 
State courts at the place of arbitration with functions of 
supervision and assistance to arbitration. It should be noted 
that the territorial criterion legally triggered by the parties’ 
choice regarding the place of arbitration does not limit the 
arbitral tribunal’s ability to meet at any place it considers 
appropriate for the conduct of the proceedings, as provided 
by article 20 (2).
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(b)   Delimitation of court assistance and supervision

15. Recent amendments to arbitration laws reveal 
a trend in favour of limiting and clearly defining court 
involvement in international commercial arbitration. This 
is justified in view of the fact that the parties to an arbitra-
tion agreement make a conscious decision to exclude court 
jurisdiction and prefer the finality and expediency of the 
arbitral process.

16. In this spirit, the Model Law envisages court 
involvement in the following instances. A first group com-
prises issues of appointment, challenge and termination 
of the mandate of an arbitrator (articles 11, 13 and 14), 
jurisdiction of the arbitral tribunal (article 16) and setting 
aside of the arbitral award (article 34). These instances are 
listed in article 6 as functions that should be entrusted, for 
the sake of centralization, specialization and efficiency, to a 
specially designated court or, with respect to articles 11, 13 
and 14, possibly to another authority (for example, an arbi-
tral institution or a chamber of commerce). A second group 
comprises issues of court assistance in taking evidence (ar-
ticle 27), recognition of the arbitration agreement, includ-
ing its compatibility with court-ordered interim measures 
(articles 8 and 9), court-ordered interim measures (article 
17J), and recognition and enforcement of interim measures 
(articles 17H and 17I) and of arbitral awards (articles 35 
and 36).

17. Beyond the instances in these two groups, “no 
court shall intervene, in matters governed by this Law”. 
Article 5 thus guarantees that all instances of possible court 
intervention are found in the piece of legislation enacting 
the Model Law, except for matters not regulated by it (for 
example, consolidation of arbitral proceedings, contractu-
al relationship between arbitrators and parties or arbitral 
institutions, or fixing of costs and fees, including deposits). 
Protecting the arbitral process from unpredictable or dis-
ruptive court interference is essential to parties who choose 
arbitration (in particular foreign parties).

2.   Arbitration agreement

18. Chapter II of the Model Law deals with the arbi-
tration agreement, including its recognition by courts.

(a)   Definition and form of arbitration agreement

19. The original 1985 version of the provision on the 
definition and form of arbitration agreement (article 7) 
closely followed article II (2) of the New York Convention, 
which requires that an arbitration agreement be in writing. 
If the parties have agreed to arbitrate, but they entered 
into the arbitration agreement in a manner that does not 
meet the form requirement, any party may have grounds 

to object to the jurisdiction of the arbitral tribunal. It was 
pointed out by practitioners that, in a number of situa-
tions, the drafting of a written document was impossible 
or impractical. In such cases, where the willingness of 
the parties to arbitrate was not in question, the validity of 
the arbitration agreement should be recognized. For that 
reason, article 7 was amended in 2006 to better conform 
to international contract practices. In amending article 7, 
the Commission adopted two options, which reflect two 
different approaches on the question of definition and form 
of arbitration agreement. The first approach follows the 
detailed structure of the original 1985 text. It confirms the 
validity and effect of a commitment by the parties to submit 
to arbitration an existing dispute (“compromis”) or a future 
dispute (“clause compromis-soire”). It follows the New York 
Convention in requiring the written form of the arbitra-
tion agreement but recognizes a record of the “contents” 
of the agreement “in any form” as equivalent to traditional 
“writing”. The agreement to arbitrate may be entered into 
in any form (e.g. including orally) as long as the content 
of the agreement is recorded. This new rule is significant 
in that it no longer requires signatures of the parties or an 
exchange of messages between the parties. It modernizes 
the language referring to the use of electronic commerce 
by adopting wording inspired from the 1996 UNCITRAL 
Model Law on Electronic Commerce and the 2005 United 
Nations Convention on the Use of Electronic Communica-
tions in International Contracts. It covers the situation of 
“an exchange of statements of claim and defence in which 
the existence of an agreement is alleged by one party and 
not denied by another”. It also states that “the reference in 
a contract to any document” (for example, general con-
ditions) “containing an arbitration clause constitutes an 
arbitration agreement in writing provided that the refer-
ence is such as to make that clause part of the contract”. It 
thus clarifies that applicable contract law remains available 
to determine the level of consent necessary for a party to 
become bound by an arbitration agreement allegedly made 
“by reference”. The second approach defines the arbitra-
tion agreement in a manner that omits any form require-
ment. No preference was expressed by the Commission in 
favour of either option I or II, both of which are offered for 
enacting States to consider, depending on their particular 
needs, and by reference to the legal context in which the 
Model Law is enacted, including the general contract law 
of the enacting State. Both options are intended to preserve 
the enforceability of arbitration agreements under the New 
York Convention.

20. In that respect, the Commission also adopted, 
at its thirty-ninth session in 2006, a “Recommendation 
regarding the interpretation of article II, paragraph 2, and 
article VII, paragraph 1, of the Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards, done 

  2Reproduced in Part Three hereafter.
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in New York, 10 June 1958” (A/61/17, Annex 2).2  The 
General Assembly, in its resolution 61/33 of 4 December 
2006 noted that “in connection with the modernization 
of articles of the Model Law, the promotion of a uniform 
interpretation and application of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, 
done in New York, 10 June 1958, is particularly timely”. 
The Recommendation was drafted in recognition of the 
widening use of electronic commerce and enactments of 
domestic legislation as well as case law, which are more 
favourable than the New York Convention in respect of 
the form requirement governing arbitration agreements, 
arbitration proceedings, and the enforcement of arbitral 
awards. The Recommendation encourages States to apply 
article II (2) of the New York Convention “recognizing that 
the circumstances described therein are not exhaustive”. In 
addition, the Recommendation encourages States to adopt 
the revised article 7 of the Model Law. Both options of the 
revised article 7 establish a more favourable regime for the 
recognition and enforcement of arbitral awards than that 
provided under the New York Convention. By virtue of the 
“more favourable law provision” contained in article VII 
(1) of the New York Convention, the Recommendation 
clarifies that “any interested party” should be allowed “to 
avail itself of rights it may have, under the law or treaties of 
the country where an arbitration agreement is sought to be 
relied upon, to seek recognition of the validity of such an 
arbitration agreement”.

(b)   Arbitration agreement and the courts

21. Articles 8 and 9 deal with two important aspects of 
the complex relationship between the arbitration agreement 
and the resort to courts. Modelled on article II (3) of the 
New York Convention, article 8 (1) of the Model Law places 
any court under an obligation to refer the parties to arbitra-
tion if the court is seized with a claim on the same sub-
ject-matter unless it finds that the arbitration agreement is 
null and void, inoperative or incapable of being performed. 
The referral is dependent on a request, which a party may 
make not later than when submitting its first statement on 
the substance of the dispute. This provision, where adopted 
by a State enacting the Model Law, is by its nature binding 
only on the courts of that State. However, since article 8 is 
not limited in scope to agreements providing for arbitration 
to take place in the enacting State, it promotes the universal 
recognition and effect of international commercial arbitra-
tion agreements.

22. Article 9 expresses the principle that any interim 
measures of protection that may be obtained from courts 
under their procedural law (for example, pre-award attach-
ments) are compatible with an arbitration agreement. That 
provision is ultimately addressed to the courts of any State, 
insofar as it establishes the compatibility between interim 

measures possibly issued by any court and an arbitration 
agreement, irrespective of the place of arbitration. Wherev-
er a request for interim measures may be made to a court, it 
may not be relied upon, under the Model Law, as a waiver 
or an objection against the existence or effect of the arbitra-
tion agreement.

3.   Composition of arbitral tribunal 

23. Chapter III contains a number of detailed provi-
sions on appointment, challenge, termination of mandate 
and replacement of an arbitrator.  The chapter illustrates 
the general approach taken by the Model Law in eliminat-
ing difficulties that arise from inappropriate or fragmentary 
laws or rules. First, the approach recognizes the freedom of 
the parties to determine, by reference to an existing set of 
arbitration rules or by an ad hoc agreement, the procedure 
to be followed, subject to the fundamental requirements of 
fairness and justice. Secondly, where the parties have not 
exercised their freedom to lay down the rules of procedure 
or they have failed to cover a particular issue, the Model 
Law ensures, by providing a set of suppletive rules, that the 
arbitration may commence and proceed effectively until 
the dispute is resolved.

24. Where under any procedure, agreed upon by the 
parties or based upon the suppletive rules of the Model 
Law, difficulties arise in the process of appointment, chal-
lenge or termination of the mandate of an arbitrator, arti-
cles 11, 13 and 14 provide for assistance by courts or other 
competent authorities designated by the enacting State. In 
view of the urgency of matters relating to the composition 
of the arbitral tribunal or its ability to function, and in 
order to reduce the risk and effect of any dilatory tactics, 
short time-periods are set and decisions rendered by courts 
or other authorities on such matters are not appealable.

4.   Jurisdiction of arbitral tribunal

(a)   Competence to rule on own jurisdiction

25. Article 16 (1) adopts the two important (not yet 
generally recognized) principles of “Kompetenz-Kompe-
tenz” and of separability or autonomy of the arbitration 
clause. “Kompetenz-Kompetenz” means that the arbitral 
tribunal may independently rule on the question of wheth-
er it has jurisdiction, including any objections with respect 
to the existence or validity of the arbitration agreement, 
without having to resort to a court. Separability means 
that an arbitration clause shall be treated as an agreement 
independent of the other terms of the contract. As a conse-
quence, a decision by the arbitral tribunal that the contract 
is null and void shall not entail ipso jure the invalidity of 
the arbitration clause. Detailed provisions in paragraph 
(2) require that any objections relating to the arbitrators’ 
jurisdiction be made at the earliest possible time.
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26. The competence of the arbitral tribunal to rule 
on its own jurisdiction (i.e. on the foundation, content 
and extent of its mandate and power) is, of course, subject 
to court control. Where the arbitral tribunal rules as a 
preliminary question that it has jurisdiction, article 16 (3) 
allows for immediate court control in order to avoid waste 
of time and money. However, three procedural safeguards 
are added to reduce the risk and effect of dilatory tactics: 
short time-period for resort to court (30 days), court deci-
sion not appealable, and discretion of the arbitral tribunal 
to continue the proceedings and make an award while the 
matter is pending before the court. In those cases where 
the arbitral tribunal decides to combine its decision on 
jurisdiction with an award on the merits, judicial review 
on the question of jurisdiction is available in setting aside 
proceedings under article 34 or in enforcement proceedings 
under article 36.

(b)   Power to order interim measures and
preliminary orders

27. Chapter IV A on interim measures and prelim-
inary orders was adopted by the Commission in 2006. It 
replaces article 17 of the original 1985 version of the Model 
Law. Section 1 provides a generic definition of interim 
measures and sets out the conditions for granting such 
measures. An important innovation of the revision lies in 
the establishment (in section 4) of a regime for the recog-
nition and enforcement of interim measures, which was 
modelled, as appropriate, on the regime for the recognition 
and enforcement of arbitral awards under articles 35 and 36 
of the Model Law.

28. Section 2 of chapter IV A deals with the applica-
tion for, and conditions for the granting of, preliminary 
orders. Preliminary orders provide a means for preserving 
the status quo until the arbitral tribunal issues an interim 
measure adopting or modifying the preliminary order. 
Article 17B (1) provides that “a party may, without notice to 
any other party, make a request for an interim measure to-
gether with an application for a preliminary order directing 
a party not to frustrate the purpose of the interim measure 
requested”. Article 17B (2) permits an arbitral tribunal to 
grant a preliminary order if “it considers that prior dis-
closure of the request for the interim measure to the party 
against whom it is directed risks frustrating the purpose of 
the measure”. Article 17C contains carefully drafted safe-
guards for the party against whom the preliminary order is 
directed, such as prompt notification of the application for 
the preliminary order and of the preliminary order itself (if 
any), and an opportunity for that party to present its case 
“at the earliest practicable time”. In any event, a preliminary 
order has a maximum duration of twenty days and, while 
binding on the parties, is not subject to court enforcement 

and does not constitute an award. The term “preliminary 
order” is used to emphasize its limited nature.

29. Section 3 sets out rules applicable to both prelimi-
nary orders and interim measures.

30. Section 5 includes article 17 J on interim mea-
sures ordered by courts in support of arbitration, and 
provides that “a court shall have the same power of issuing 
an interim measure in relation to arbitration proceedings 
irrespective of whether their place is in the territory of the 
enacting State, as it has in relation to proceedings in courts”. 
That article has been added in 2006 to put it beyond any 
doubt that the existence of an arbitration agreement does 
not infringe on the powers of the competent court to issue 
interim measures and that the party to such an arbitration 
agreement is free to approach the court with a request to 
order interim measures.

5.   Conduct of arbitral proceedings

31. Chapter V provides the legal framework for a fair 
and effective conduct of the arbitral proceedings. Article 
18, which sets out fundamental requirements of procedural 
justice, and article 19 on the rights and powers to deter-
mine the rules of procedure, express principles that are 
central to the Model Law.

(a)   Fundamental procedural rights of a party

32. Article 18 embodies the principles that the parties 
shall be treated with equality and given a full opportunity 
of presenting their case. A number of provisions illustrate 
those principles. For example, article 24 (1) provides that, 
unless the parties have agreed that no oral hearings be held 
for the presentation of evidence or for oral argument, the 
arbitral tribunal shall hold such hearings at an appropri-
ate stage of the proceedings, if so requested by a party. It 
should be noted that article 24 (1) deals only with the gen-
eral entitlement of a party to oral hearings (as an alternative 
to proceedings conducted on the basis of documents and 
other materials) and not with the procedural aspects, such 
as the length, number or timing of hearings.

33. Another illustration of those principles relates to 
evidence by an expert appointed by the arbitral tribunal. 
Article 26 (2) requires the expert, after delivering his or her 
written or oral report, to participate in a hearing where the 
parties may put questions to the expert and present expert 
witnesses to testify on the points at issue, if such a hearing 
is requested by a party or deemed necessary by the arbitral 
tribunal. As another provision aimed at ensuring fairness, 
objectivity and impartiality, article 24 (3) provides that all 
statements, documents and other information supplied to 
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the arbitral tribunal by one party shall be communicated 
to the other party, and that any expert report or eviden-
tiary document on which the arbitral tribunal may rely in 
making its decision shall be communicated to the parties. 
In order to enable the parties to be present at any hearing 
and at any meeting of the arbitral tribunal for inspection 
purposes, they shall be given sufficient notice in advance 
(article 24 (2)).

(b)   Determination of rules of procedure

34. Article 19 guarantees the parties’ freedom to agree 
on the procedure to be followed by the arbitral tribunal 
in conducting the proceedings, subject to a few manda-
tory provisions on procedure, and empowers the arbitral 
tribunal, failing agreement by the parties, to conduct the 
arbitration in such a manner as it considers appropriate. 
The power conferred upon the arbitral tribunal includes the 
power to determine the admissibility, relevance, materiality 
and weight of any evidence.

35. Autonomy of the parties in determining the rules 
of procedure is of special importance in international cases 
since it allows the parties to select or tailor the rules accord-
ing to their specific wishes and needs, unimpeded by tradi-
tional and possibly conflicting domestic concepts, thus ob-
viating the earlier mentioned risk of frustration or surprise 
(see above, paras. 7 and 9). The supplementary discretion 
of the arbitral tribunal is equally important in that it allows 
the tribunal to tailor the conduct of the proceedings to the 
specific features of the case without being hindered by any 
restraint that may stem from traditional local law, includ-
ing any domestic rule on evidence. Moreover, it provides 
grounds for displaying initiative in solving any procedural 
question not regulated in the arbitration agreement or the 
Model Law.

36. In addition to the general provisions of article 19, 
other provisions in the Model Law recognize party autono-
my and, failing agreement, empower the arbitral tribunal to 
decide on certain matters. Examples of particular practical 
importance in international cases are article 20 on the place 
of arbitration and article 22 on the language to be used in 
the proceedings.

(c)   Default of a party

37. The arbitral proceedings may be continued in the 
absence of a party, provided that due notice has been given. 
This applies, in particular, to the failure of the respondent 
to communicate its statement of defence (article 25 (b)). 
The arbitral tribunal may also continue the proceedings 
where a party fails to appear at a hearing or to produce 
documentary evidence without showing sufficient cause 

for the failure (article 25 (c)). However, if the claimant fails 
to submit its statement of claim, the arbitral tribunal is 
obliged to terminate the proceedings (article 25 (a)).

38. Provisions that empower the arbitral tribunal to 
carry out its task even if one of the parties does not partic-
ipate are of considerable practical importance. As experi-
ence shows, it is not uncommon for one of the parties to 
have little interest in cooperating or expediting matters. 
Such provisions therefore provide international commer-
cial arbitration its necessary effectiveness, within the limits 
of fundamental requirements of procedural justice.

6.   Making of award and termination of proceedings

(a)   Rules applicable to substance of dispute

39. Article 28 deals with the determination of the 
rules of law governing the substance of the dispute. Under 
paragraph (1), the arbitral tribunal decides the dispute in 
accordance with the rules of law chosen by the parties. This 
provision is significant in two respects. It grants the parties 
the freedom to choose the applicable substantive law, which 
is important where the national law does not clearly or fully 
recognize that right. In addition, by referring to the choice 
of “rules of law” instead of “law”, the Model Law broadens 
the range of options available to the parties as regards the 
designation of the law applicable to the substance of the 
dispute. For example, parties may agree on rules of law that 
have been elaborated by an international forum but have 
not yet been incorporated into any national legal system. 
Parties could also choose directly an instrument such as the 
United Nations Convention on Contracts for the Interna-
tional Sale of Goods as the body of substantive law govern-
ing the arbitration, without having to refer to the national 
law of any State party to that Convention. The power of the 
arbitral tribunal, on the other hand, follows more tradi-
tional lines. When the parties have not chosen the appli-
cable law, the arbitral tribunal shall apply the law (i.e., the 
national law) determined by the conflict-of-laws rules that 
it considers applicable.

40. Article 28 (3) recognizes that the parties may au-
thorize the arbitral tribunal to decide the dispute ex aequo 
et bono or as amiables compositeur. This type of arbitration 
(where the arbitral tribunal may decide the dispute on the 
basis of principles it believes to be just, without having to 
refer to any particular body of law) is currently not known 
or used in all legal systems. The Model Law does not intend 
to regulate this area. It simply calls the attention of the 
parties on the need to provide clarification in the arbitra-
tion agreement and specifically to empower the arbitral 
tribunal. However, paragraph (4) makes it clear that in all 
cases where the dispute relates to a contract (including 
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arbitration ex aequo et bono) the arbitral tribunal must 
decide in accordance with the terms of the contract and 
shall take into account the usages of the trade applicable to 
the transaction.

(b)   Making of award and other decisions

41. In its rules on the making of the award (articles 
29-31), the Model Law focuses on the situation where the 
arbitral tribunal consists of more than one arbitrator. In 
such a situation, any award and other decision shall be 
made by a majority of the arbitrators, except on questions 
of procedure, which may be left to a presiding arbitrator. 
The majority principle applies also to the signing of the 
award, provided that the reason for any omitted signature is 
stated.

42. Article 31 (3) provides that the award shall state 
the place of arbitration and shall be deemed to have been 
made at that place. The effect of the deeming provision is 
to emphasize that the final making of the award constitutes 
a legal act, which in practice does not necessarily coincide 
with one factual event. For the same reason that the arbitral 
proceedings need not be carried out at the place designated 
as the legal “place of arbitration”, the making of the award 
may be completed through deliberations held at various 
places, by telephone or correspondence. In addition, the 
award does not have to be signed by the arbitrators physi-
cally gathering at the same place.

43. The arbitral award must be in writing and state 
its date. It must also state the reasons on which it is based, 
unless the parties have agreed otherwise or the award is “on 
agreed terms” (i.e., an award that records the terms of an 
amicable settlement by the parties). It may be added that 
the Model Law neither requires nor prohibits “dissenting 
opinions”.

7.   Recourse against award

44. The disparity found in national laws as regards the 
types of recourse against an arbitral award available to the 
parties presents a major difficulty in harmonizing interna-
tional arbitration legislation. Some outdated laws on arbi-
tration, by establishing parallel regimes for recourse against 
arbitral awards or against court decisions, provide various 
types of recourse, various (and often long) time periods for 
exercising the recourse, and extensive lists of grounds on 
which recourse may be based.  That situation (of consider-
able concern to those involved in international commercial 
arbitration) is greatly improved by the Model Law, which 
provides uniform grounds upon which (and clear time pe-
riods within which) recourse against an arbitral award may 
be made.

(a)   Application for setting aside as exclusive recourse

45. The first measure of improvement is to allow only 
one type of recourse, to the exclusion of any other recourse 
regulated in any procedural law of the State in question. 
Article 34 (1) provides that the sole recourse against an 
arbitral award is by application for setting aside, which 
must be made within three months of receipt of the award 
(article 34 (3)). In regulating “recourse” (i.e., the means 
through which a party may actively “attack” the award), 
article 34 does not preclude a party from seeking court 
control by way of defence in enforcement proceedings 
(articles 35 and 36). Article 34 is limited to action before a 
court (i.e., an organ of the judicial system of a State). How-
ever, a party is not precluded from appealing to an arbitral 
tribunal of second instance if the parties have agreed on 
such a possibility (as is common in certain commodity 
trades).

(b)   Grounds for setting aside

46. As a further measure of improvement, the Model 
Law lists exhaustively the grounds on which an award may 
be set aside. This list essentially mirrors that contained in 
article 36 (1), which is taken from article V of the New 
York Convention. The grounds provided in article 34 (2) 
are set out in two categories. Grounds which are to be 
proven by one party are as follows: lack of capacity of the 
parties to conclude an arbitration agreement; lack of a 
valid arbitration agreement; lack of notice of appointment 
of an arbitrator or of the arbitral proceedings or inability of 
a party to present its case; the award deals with matters not 
covered by the submission to arbitration; the composition 
of the arbitral tribunal or the conduct of arbitral proceed-
ings are contrary to the effective agreement of the parties 
or, failing such agreement, to the Model Law. Grounds that 
a court may consider of its own initiative are as follows: 
non-arbitrability of the subject-matter of the dispute or 
violation of public policy (which is to be understood as 
serious departures from fundamental notions of procedur-
al justice).

47. The approach under which the grounds for setting 
aside an award under the Model Law parallel the grounds 
for refusing recognition and enforcement of the award 
under article V of the New York Convention is reminis-
cent of the approach taken in the European Convention 
on International Commercial Arbitration (Geneva, 1961). 
Under article IX of the latter Convention, the decision of a 
foreign court to set aside an award for a reason other than 
the ones listed in article V of the New York Convention 
does not constitute a ground for refusing enforcement. 
The Model Law takes this philosophy one step further by 
directly limiting the reasons for setting aside.



Chapter 12 - UNCITRAL Model Law

110    The Atlanta International Arbitration Society

48. Although the grounds for setting aside as set out 
in article 34 (2) are almost identical to those for refusing 
recognition or enforcement as set out in article 36 (1), a 
practical difference should be noted. An application for 
setting aside under article 34 (2) may only be made to a 
court in the State where the award was rendered whereas 
an application for enforcement might be made in a court 
in any State. For that reason, the grounds relating to public 
policy and non-arbitrability may vary in substance with the 
law applied by the court (in the State of setting aside or in 
the State of enforcement).

8.   Recognition and enforcement of awards

49. The eighth and last chapter of the Model Law 
deals with the recognition and enforcement of awards. Its 
provisions reflect the significant policy decision that the 
same rules should apply to arbitral awards whether made in 
the country of enforcement or abroad, and that those rules 
should follow closely the New York Convention.

(a)   Towards uniform treatment of all awards
irrespective of country of origin

50. By treating awards rendered in international 
commercial arbitration in a uniform manner irrespective 
of where they were made, the Model Law distinguishes 
between “international” and “non-international” awards 
instead of relying on the traditional distinction between 
“foreign” and “domestic” awards. This new line is based on 
substantive grounds rather than territorial borders, which 
are inappropriate in view of the limited importance of the 
place of arbitration in international cases. The place of 
arbitration is often chosen for reasons of convenience of 
the parties and the dispute may have little or no connec-
tion with the State where the arbitration legally takes place. 
Consequently, the recognition and enforcement of “inter-
national” awards, whether “foreign” or “domestic”, should 
be governed by the same provisions.

51. By modelling the recognition and enforcement 
rules on the relevant provisions of the New York Conven-
tion, the Model Law supplements, without conflicting with, 
the regime of recognition and enforcement created by that 
successful Convention.

(b)   Procedural conditions of recognition and enforcement

52. Under article 35 (1) any arbitral award, irrespec-
tive of the country in which it was made, shall be recog-
nized as binding and enforceable, subject to the provisions 
of article 35 (2) and of article 36 (the latter of which sets 
forth the grounds on which recognition or enforcement 
may be refused). Based on the above consideration of the 
limited importance of the place of arbitration in inter-

national cases and the desire of overcoming territorial 
restrictions, reciprocity is not included as a condition for 
recognition and enforcement.

53. The Model Law does not lay down procedural 
details of recognition and enforcement, which are left to 
national procedural laws and practices. The Model Law 
merely sets certain conditions for obtaining enforcement 
under article 35 (2). It was amended in 2006 to liberalize 
formal requirements and reflect the amendment made to 
article 7 on the form of the arbitration agreement. Presen-
tation of a copy of the arbitration agreement is no longer 
required under article 35 (2).

(c)   Grounds for refusing recognition or enforcement

54. Although the grounds on which recognition or 
enforcement may be refused under the Model Law are 
identical to those listed in article V of the New York Con-
vention, the grounds listed in the Model Law are relevant 
not only to foreign awards but to all awards rendered in the 
sphere of application of the piece of legislation enacting the 
Model Law. Generally, it was deemed desirable to adopt, 
for the sake of harmony, the same approach and wording as 
this important Convention. However, the first ground on 
the list as contained in the New York Convention (which 
provides that recognition and enforcement may be refused 
if “the parties to the arbitration agreement were, under 
the law applicable to them, under some incapacity”) was 
modified since it was viewed as containing an incomplete 
and potentially misleading conflict-of-laws rule.

Further information on the Model Law may be obtained 
from:

UNCITRAL secretariat
Vienna International Centre
P.O. Box 500 1400 Vienna Austria

Telephone: (+43-1) 26060-4060 
Telefax: (+43-1) 26060-5813 
Internet: www.uncitral.org 
E-mail: uncitral@uncitral.org

http://www.uncitral.org
mailto:uncitral@uncitral.org
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Part Three

Recommendation regarding the interpretation of
article II, paragraph 2, and article VII, paragraph 1,

of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards,

done in New York, 10 June 1958, adopted
by the United Nations Commission

on International Trade Law on 7 July 2006
at its thirty-ninth session

 The United Nations Commission on International 
Trade Law,

 Recalling General Assembly resolution 2205 (XXI) 
of 17 December 1966, which established the United Nations 
Commission on International Trade Law with the object of 
promoting the progressive harmonization and unification 
of the law of international trade by, inter alia, promoting 
ways and means of ensuring a uniform interpretation and 
application of international conventions and uniform laws 
in the field of the law of international trade,

 Conscious of the fact that the different legal, social 
and economic systems of the world, together with different 
levels of development, are represented in the Commission,
Recalling successive resolutions of the General Assembly 
reaffirming the mandate of the Commission as the core 
legal body within the United Nations system in the field of 
international trade law to coordinate legal activities in this 
field,

 Convinced that the wide adoption of the Con-
vention on the Recognition and Enforcement of Foreign 
Arbitral Awards, done in New York on 10 June 1958,1 has 
been a significant achievement in the promotion of the rule 
of law, particularly in the field of international trade,

 Recalling that the Conference of Plenipotentiaries 
which prepared and opened the Convention for signature 
adopted a resolution, which states, inter alia, that the Con-
ference “considers that greater uniformity of national laws 
on arbitration would further the effectiveness of arbitration 
in the settlement of private law disputes”,

 Bearing in mind differing interpretations of the 
form requirements under the Convention that result in part 
from differences of expression as between the five equally 
authentic texts of the Convention,

  1United Nations, Treaty Series, vol. 330, No. 4739.

 Taking into account article VII, paragraph 1, of the 
Convention, a purpose of which is to enable the enforce-
ment of foreign arbitral awards to the greatest extent, in 
particular by recognizing the right of any interested party 
to avail itself of law or treaties of the country where the 
award is sought to be relied upon, including where such law 
or treaties offer a regime more favourable than the Conven-
tion,

 Considering the wide use of electronic commerce,

 Taking into account international legal instru-
ments, such as the 1985 UNCITRAL Model Law on 
International Commercial Arbitration,2  as subsequently 
revised, particularly with respect to article 7,3  the UNCI-
TRAL Model Law on Electronic Commerce,4  the UNCI-
TRAL Model Law on Electronic Signatures5  and the United 
Nations Convention on the Use of Electronic Communica-
tions in International Contracts,6 

 Taking into account also enactments of domestic 
legislation, as well as case law, more favourable than the 
Convention in respect of form requirement governing 
arbitration agreements, arbitration proceedings and the 
enforcement of arbitral awards,

 Considering that, in interpreting the Convention, 
regard is to be had to the need to promote recognition and 
enforcement of arbitral awards,

 1. Recommends that article II, paragraph 2, 
of the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, done in New York, 10 June 1958, 
be applied recognizing that the circumstances described 
therein are not exhaustive;

 2. Recommends also that article VII, 
paragraph 1, of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, done in New 
York, 10 June 1958, should be applied to allow any interest-
ed party to avail itself of rights it may have, under the law 
or treaties of the country where an arbitration agreement is 
sought to be relied upon, to seek recognition of the validity 
of such an arbitration agreement.

  2Official Records of the General Assembly, Fortieth Session, Supplement 
No. 17 (A/40/17), annex I, and United Nations publication, Sales No. 
E.95.V.18.
  3Ibid., Sixty-first Session, Supplement No. 17 (A/61/17), annex I.
  4lbid., Fifty-first Session, Supplement No. 17 (A/51/17), annex I, and 
United Nations publication, Sales No. E.99.V.4, which contains also an 
additional article 5 bis, adopted in 1998, and the accompanying Guide to 
Enactment.
  5Ibid., Fifty-sixth Session, Supplement No. 17 and corrigendum (A/56/17 
and Corr.3), annex II, and United Nations publication, Sales No. E.02.V.8, 
which contains also the accompanying Guide to Enactment.
  6General Assembly resolution 60/21, annex.
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CHAPTER 13

UNCITRAL
Sample Arbitration Clause and Rules

SAMPLE CLAUSE

Any dispute, controversy or claim arising out of or relating 
to this contract, or the breach, termination or invalidity 
thereof, shall be settled by arbitration in accordance with 
the UNCITRAL Arbitration Rules as at present in force.

Note – Parties should consider adding: 

(a)   The appointing authority shall be … [name of 
 institution or person];
(b)   The number of arbitrators shall be … [one or three];
(c)   The place of arbitration shall be … [town and country];
(d)   The language(s) to be used in the arbitral proceedings  
 shall be …;
(e)   The law governing the proceedings shall be….

Possible waiver statement

Note. If the parties wish to exclude recourse against the 
arbitral award that may be available under the applicable 
law, they may consider adding a provision to that effect as 
suggested below, considering, however, that the effectiveness 
and conditions of such an exclusion depend on the applicable 
law.

Waiver

The parties hereby waive their right to any form 
of recourse against an award to any court or other 
competent authority, insofar as such waiver can 
validly be made under the applicable law.

Model statements of independence pursuant to article 11  
 of the Rules

No circumstances to disclose

I am impartial and independent of each of the 
parties and intend to remain so. To the best of my 
knowledge, there are no circumstances, past or 
present, likely to give rise to justifiable doubts as to 
my impartiality or independence. I shall promptly 

notify the parties and the other arbitrators of any 
such circumstances that may subsequently come 
to my attention during this arbitration.

Circumstances to disclose

I am impartial and independent of each of the 
parties and intend to remain so. Attached is a 
statement made pursuant to article 11 of the 
UNCITRAL Arbitration Rules of (a) my past and 
present professional, business and other relation-
ships with the parties and (b) any other relevant 
circumstances. [Include statement.] I confirm 
that those circumstances do not affect my inde-
pendence and impartiality. I shall promptly notify 
the parties and the other arbitrators of any such 
further relationships or circumstances that may 
subsequently come to my attention during this 
arbitration.

Note. Any party may consider requesting from the arbitrator 
the following addition to the statement of independence:

I confirm, on the basis of the information pres-
ently available to me, that I can devote the time 
necessary to conduct this arbitration diligently, 
efficiently and in accordance with the time limits 
in the Rules.
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RULES OF ARBITRATION

Contents

Section  I.   Introductory rules 

Scope  of  application (article 1) 
Notice and calculation of periods of time (article 

2) 
Notice  of  arbitration (article 3) 
Response to the notice of arbitration (article 4) 
Representation  and  assistance (article 5) 
Designating and appointing authorities  (article 6) 

Section II.    Composition of the  arbitral tribunal 

Number  of  arbitrators (article 7) 
Appointment of arbitrators (articles 8 to 10) 
Disclosures by and challenge of arbitrators (articles  11 

to 13) 
Replacement of an arbitrator  (article 14) 
Repetition of hearings in the event of the replacement of 

an arbitrator  (article 15) 
Exclusion  of  liability (article 16) 

Section  III.   Arbitral proceedings 

General  provisions (article 17) 
Place  of  arbitration (article 18) 
Language (article 19) 
Statement  of  claim (article 20) 
Statement  of  defence (article 21) 
Amendments to the claim or defence (article 22) 
Pleas as to the jurisdiction of the arbitral tribunal
(article 23) 
Further  written  statements (article 24) 
Periods  of  time (article 25) 
Interim  measures (article 26) 
Evidence (article 27) 
Hearings (article 28) 
Experts appointed by the arbitral tribunal (article 

29) 
Default (article 30) 
Closure  of  hearings (article 31) 
Waiver  of right to object  (article 32) 

Section  IV.    The award 

Decisions (article 33) 
Form and effect of the award (article 34) 
Applicable law,  amiable compositeur  (article 35) 
Settlement  or other  grounds  for termination (article 

36) 
Interpretation of the award  (article 37) 
Correction of the award  (article 38) 

Additional  award (article 39) 
Definition of costs  (article 40) 
Fees and expenses of arbitrators (article 41) 
Allocation  of  costs (article 42) 
Deposit  of  costs (article 43) 

Section I.    Introductory rules

Scope of application

Article 1

1.   Where parties have agreed that disputes between them 
in respect of a defined legal relationship, whether contrac-
tual or not, shall be referred to arbitration under the UNCI-
TRAL Arbitration Rules, then such disputes shall be settled 
in accordance with these Rules subject to such modification 
as the parties may agree.

2.    The parties to an arbitration agreement concluded 
after 15 August 2010 shall be presumed to have referred 
to the Rules in effect on the date of commencement of 
the arbitration, unless the parties have agreed to apply a 
particular version of the Rules. That presumption does not 
apply where the arbitration agreement has been concluded 
by accepting after 15 August 2010 an offer made before that 
date.

3.    These Rules shall govern the arbitration except that 
where any of these Rules is in conflict with a provision of 
the law applicable to the arbitration from which the parties 
cannot derogate, that provision shall prevail.

Notice and calculation of periods of time

Article 2

1.    A notice, including a notification, communication or 
proposal, may be transmitted by any means of communica-
tion that provides or allows for a record of its transmission.

2.    If an address has been designated by a party specifically 
for this purpose or authorized by the arbitral tribunal, any 
notice shall be deliverd to that party at that address, and 
if so delivered shall be deemed to have been received. De-
livery by electronic means such as facsimile or e-mail may 
only be made to an address so designated or authorized.
3.    In the absence of such designation or authorization, a 
notice is:

(a)   Received if it is physically delivered to the ad-
dressee; or

(b)   Deemed to have been received if it is delivered at 
the place of business, habitual residence or mailing 
address of the addressee.
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4.   If, after reasonable efforts, delivery cannot be effected 
in accordance with paragraphs 2 or 3, a notice is deemed to 
have been received if it is sent to the addressee’s last-known 
place of business, habitual residence or mailing address by 
registered letter or any other means that provides a record 
of delivery or of attempted delivery.

5.    A notice shall be deemed to have been received on the 
day it is delivered in accordance with paragraphs 2, 3 or 4, 
or attempted to be delivered in accordance with paragraph 
4. A notice transmitted by electronic means is deemed to 
have been received on the day it is sent, except that a notice 
of arbitration so transmitted is only deemed to have been 
received on the day when it reaches the addressee’s elec-
tronic address.

6.    For the purpose of calculating a period of time under 
these Rules, such period shall begin to run on the day 
following the day when a notice is received. If the last day 
of such period is an official holiday or a non-business day at 
the residence or place of business of the addressee, the pe-
riod is extended until the first business day which follows. 
Official holidays or non-business days occurring during the 
running of the period of time are included in calculating 
the period.

Notice of arbitration

Article 3

1.  The party or parties initiating recourse to arbitration 
(hereinafter called the “claimant”) shall communicate to the 
other party or parties (hereinafter called the “respondent”) 
a notice of arbitration.

2.    Arbitral proceedings shall be deemed to commence on 
the date on which the notice of arbitration is received by 
the respondent.

3.    The notice of arbitration shall include the following:

(a)   A demand that the dispute be referred to arbitra-
tion;

(b)   The names and contact details of the parties;
(c)    Identification of the arbitration agreement that is 

invoked;
(d)   Identification of any contract or other legal 

instrument out of or in relation to which the 
dispute arises or, in the absence of such contract 
or instrument, a brief description of the relevant 
relationship;

(e)    A brief description of the claim and an indication 
of the amount involved, if any;

(f) The relief or remedy sought;
(g)   A proposal as to the number of arbitrators, lan-

guage and place of arbitration, if the parties have 
not previously agreed thereon.

4.    The notice of arbitration may also include:

(a)   A proposal for the designation of an appointing 
authority referred to in article 6, paragraph 1;

(b)   A proposal for the appointment of a sole arbitrator 
referred to in article 8, paragraph 1;

(c)    Notification of the appointment of an arbitrator 
referred to in article 9 or 10.

5.    The constitution of the arbitral tribunal shall not be 
hindered by any controversy with respect to the sufficiency 
of the notice of arbitration, which shall be finally resolved 
by the arbitral tribunal.

Response to the notice of arbitration

Article 4

1.    Within 30 days of the receipt of the notice of arbitra-
tion, the respondent shall communicate to the claimant a 
response to the notice of arbitration, which shall include:

(a)   The name and contact details of each respondent;
(b)   A response to the information set forth in the 

notice of arbitration, pursuant to article 3, para-
graphs 3(c) to (g).

2.    The response to the notice of arbitration may also 
include:

(a)   Any plea that an arbitral tribunal to be constituted 
under these Rules lacks jurisdiction;

(b)   A proposal for the designation of an appointing 
authority referred to in article 6, paragraph 1;

(c)    A proposal for the appointment of a sole arbitrator 
referred to in article 8, paragraph 1;

(d)   Notification of the appointment of an arbitrator 
referred to in article 9 or 10;

(e)  A brief description of counterclaims or claims for 
the purpose of a set-off, if any, including where 
relevant, an indication of the amounts involved, 
and the relief or remedy sought;

(f) A notice of arbitration in accordance with article 3 
in case the respondent formulates a claim against 
a party to the arbitration agreement other than the 
claimant.

3.    The constitution of the arbitral tribunal shall not be 
hindered by any controversy with respect to the respon-
dent’s failure to communicate a response to the notice of 
arbitration, or an incomplete or late response to the notice 
of arbitration, which shall be finally resolved by the arbitral 
tribunal.
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Representation and assistance

Article 5

Each party may be represented or assisted by persons 
chosen by it. The names and addresses of such persons 
must be communicated to all parties and to the arbitral 
tribunal. Such communication must specify whether the 
appointment is being made for purposes of representation 
or assistance. Where a person is to act as a representative 
of a party, the arbitral tribunal, on its own initiative or at 
the request of any party, may at any time require proof of 
authority granted to the representative in such a form as the 
arbitral tribunal may determine.

Designating and appointing authorities

Article 6

1.    Unless the parties have already agreed on the choice of 
an appointing authority, a party may at any time propose 
the name or names of one or more institutions or persons, 
including the Secretary-General of the Permanent Court 
of Arbitration at The Hague (hereinafter called the “PCA”), 
one of whom would serve as appointing authority.

2.    If all parties have not agreed on the choice of an ap-
pointing authority within 30 days after a proposal made in 
accordance with paragraph 1 has been received by all other 
parties, any party may request the Secretary-General of the 
PCA to designate the appointing authority.

3.    Where these Rules provide for a  period of  time  within 
which a party must refer a matter to an appointing authori-
ty and no appointing authority has been agreed on or desig-
nated, the period is suspended from the date on which a 
party initiates the procedure for agreeing on or designating 
an appointing authority until the date of such agreement or 
designation.

4.    Except as referred to in article 41, paragraph 4, if the 
appointing authority refuses to act, or if it fails to appoint 
an arbitrator within 30 days after it receives a party’s request 
to do so, fails to act within any other period provided by 
these Rules, or fails to decide on a challenge to an arbitrator 
within a reasonable time after receiving a party’s request to 
do so, any party may request the Secretary-General of the 
PCA to designate a substitute appointing authority.

5.    In exercising their functions under these Rules, the 
appointing authority and the Secretary-General of the PCA 
may require from any party and the arbitrators the infor-
mation they deem necessary and they shall give the parties 
and, where appropriate, the arbitrators, an opportunity to 
present their views in any manner they consider appropri-
ate. All such communications to and from the appointing 

authority and the Secretary-General of the PCA shall also 
be provided by the sender to all other parties.

6.   When the appointing authority is requested to appoint 
an arbitrator pursuant to articles 8, 9, 10 or 14, the party 
making the request shall send to the appointing author-
ity copies of the notice of arbitration and, if it exists, any 
response to the notice of arbitration.

7. The appointing authority shall have regard to such 
considerations as are likely to secure the appointment of 
an independent and impartial arbitrator and shall take into 
account the advisability of appointing an arbitrator of a 
nationality other than the nationalities of the parties.

Section II.    Composition of the arbitral tribunal

Number of arbitrators

Article 7

1.    If the parties have not previously agreed on the number 
of arbitrators, and if within 30 days after the receipt by the 
respondent of the notice of arbitration the parties have not 
agreed that there shall be only one arbitrator, three arbitra-
tors shall be appointed.

2.  Notwithstanding paragraph 1, if no other parties have 
responded to a party’s proposal to appoint a sole arbitrator 
within the time limit provided for in paragraph 1 and the 
party or parties concerned have failed to appoint a second 
arbitrator in accordance with article 9 or 10, the appoint-
ing authority may, at the request of a party, appoint a sole 
arbitrator pursuant to the procedure provided for in article 
8, paragraph 2, if it determines that, in view of the circum-
stances of the case, this is more appropriate.

Appointment of arbitrators (articles 8 to 10)

Article 8

1.   If the parties have agreed that a sole arbitrator is to be 
appointed and if within 30 days after receipt by all other 
parties of a proposal for the appointment of a sole arbitra-
tor the parties have not reached agreement thereon, a sole 
arbitrator shall, at the request of a party, be appointed by 
the appointing authority.

2. The appointing authority shall appoint the sole arbitrator 
as promptly as possible. In making the appointment, the 
appointing authority shall use the following list-procedure, 
unless the parties agree that the list-procedure should not 
be used or unless the appointing authority determines in its 
discretion that the use of the list-procedure is not appropri-
ate for the case:
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(a)   The appointing authority shall communicate to 
each of the parties an identical list containing at 
least three names;

(b)   Within 15 days after the receipt of this list, each 
party may return the list to the appointing au-
thority after having deleted the name or names 
to which it objects and numbered the remaining 
names on the list in the order of its preference;

(c)    After the expiration of the above period of time 
the appointing authority shall appoint the sole 
arbitrator from among the names approved on 
the lists returned to it and in accordance with the 
order of preference indicated by the parties;

(d)   If for any reason the appointment cannot be 
made according to this procedure, the appointing 
authority may exercise its discretion in appointing 
the sole arbitrator.

Article 9

1.   If three arbitrators are to be appointed, each party shall 
appoint one arbitrator. The two arbitrators thus appointed 
shall choose the third arbitrator who will act as the presid-
ing arbitrator of the arbitral tribunal.

2.    If within 30 days after the receipt of a party’s notifica-
tion of the appointment of an arbitrator the other party has 
not notified the first party of the arbitrator it has appoint-
ed, the first party may request the appointing authority to 
appoint the second arbitrator.

3.  If within 30 days after the appointment of the second 
arbitrator the two arbitrators have not agreed on the choice 
of the presiding arbitrator, the presiding arbitrator shall be 
appointed by the appointing authority in the same way as a 
sole arbitrator would be appointed under article 8.

Article 10

1.  For the purposes of article 9, paragraph 1, where three 
arbitrators are to be appointed and there are multiple 
parties as claimant or as respondent, unless the parties 
have agreed to another method of appointment of arbitra-
tors, the multiple parties jointly, whether as claimant or as 
respondent, shall appoint an arbitrator.

2.    If the parties have agreed that the arbitral tribunal is to 
be composed of a number of arbitrators other than one or 
three, the arbitrators shall be appointed according to the 
method agreed upon by the parties.

3.    In the event of any failure to constitute the arbitral tri-
bunal under these Rules, the appointing authority shall, at 
the request of any party, constitute the arbitral tribunal and, 
in doing so, may revoke any appointment already made and 
appoint or reappoint each of the arbitrators and designate 
one of them as the presiding arbitrator.

Disclosures by and challenge of arbitrators
(articles 11 to 13)

Article 11

When a person is approached in connection with his or 
her possible appointment as an arbitrator, he or she shall 
disclose any circumstances likely to give rise to justifiable 
doubts as to his or her impartiality or independence. An 
arbitrator, from the time of his or her appointment and 
throughout the arbitral proceedings, shall without delay 
disclose any such circumstances to the parties and the 
other arbitrators unless they have already been informed by 
him or her of these circumstances.

Article 12

1.    Any arbitrator may be challenged if circumstances 
exist that give rise to justifiable doubts as to the arbitrator’s 
impartiality or independence.

2.    A party may challenge the arbitrator appointed by it 
only for reasons of which it becomes aware after the ap-
pointment has been made.

3.    In the event that an arbitrator fails to act or in the 
event of the de jure or de facto impossibility of his or her 
performing his or her functions, the procedure in respect 
of the challenge of an arbitrator as provided in article 13 
shall apply.

Article 13

1.   A party that intends to challenge an arbitrator shall 
send notice of its challenge within 15 days after it has been 
notified of the appointment of the challenged arbitrator, 
or within 15 days after the circumstances mentioned in 
articles 11 and 12 became known to that party.
2.   The notice of challenge shall be communicated to all 
other parties, to the arbitrator who is challenged and to 
the other arbitrators. The notice of challenge shall state the 
reasons for the challenge.

3.    When an arbitrator has been challenged by a party, 
all parties may agree to the challenge. The arbitrator may 
also, after the challenge, withdraw from his or her office. 
In neither case does this imply acceptance of the validity of 
the grounds for the challenge.
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4.    If, within 15 days from the date of the notice of 
challenge, all parties do not agree to the challenge or the 
challenged arbitrator does not withdraw, the party making 
the challenge may elect to pursue it. In that case, within 30 
days from the date of the notice of challenge, it shall seek a 
decision on the challenge by the appointing authority.

Replacement of an arbitrator

Article 14

1.    Subject to paragraph 2, in any event where an arbi-
trator has to be replaced during the course of the arbitral 
proceedings, a substitute arbitrator shall be appointed or 
chosen pursuant to the procedure provided for in articles 
8 to 11 that was applicable to the appointment or choice of 
the arbitrator being replaced. This procedure shall apply 
even if during the process of appointing the arbitrator to be 
replaced, a party had failed to exercise its right to appoint 
or to participate in the appointment.

2.    If, at the request of a party, the appointing authority 
determines that, in view of the exceptional circumstances 
of the case, it would be justified for a party to be deprived 
of its right to appoint a substitute arbitrator, the appointing 
authority may, after giving an opportunity to the parties 
and the remaining arbitrators to express their views: (a) ap-
point the substitute arbitrator; or (b) after the closure of the 
hearings, authorize the other arbitrators to proceed with 
the arbitration and make any decision or award.

Repetition of hearings in the event of the replacement of  
 an arbitrator

Article 15

If an arbitrator is replaced, the proceedings shall resume at 
the stage where the arbitrator who was replaced ceased to 
perform his or her functions, unless the arbitral tribunal 
decides otherwise.

Exclusion of liability

Article 16

Save for intentional wrongdoing, the parties waive, to the 
fullest extent permitted under the applicable law, any claim 
against the arbitrators, the appointing authority and any 
person appointed by the arbitral tribunal based on any act 
or omission in connection with the arbitration.

Section III.   Arbitral proceedings

General provisions

Article 17

1.    Subject to these Rules, the arbitral tribunal may con-
duct the arbitration in such manner as it considers appro-
priate, provided that the parties are treated with equality 
and that at an appropriate stage of the proceedings each 
party is given a reasonable opportunity of presenting its 
case. The arbitral tribunal, in exercising its discretion, shall 
conduct the proceedings so as to avoid unnecessary delay 
and expense and to provide a fair and efficient process for 
resolving the parties’ dispute.

2.    As soon as practicable after its constitution and after in-
viting the parties to express their views, the arbitral tribunal 
shall establish the provisional timetable of the arbitration. 
The arbitral tribunal may, at any time, after inviting the par-
ties to express their views, extend or abridge any period of 
time prescribed under these Rules or agreed by the parties.

3.    If  at  an  appropriate  stage  of  the  proceedings  any  
party so requests, the arbitral tribunal shall hold hearings 
for the presentation of evidence by witnesses, including ex-
pert witnesses, or for oral argument. In the absence of such 
a request, the arbitral tribunal shall decide whether to hold 
such hearings or whether the proceedings shall be conduct-
ed on the basis of documents and other materials.

4.    All communications to the arbitral tribunal by one 
party shall be communicated by that party to all other par-
ties. Such communications shall be made at the same time, 
except as otherwise permitted by the arbitral tribunal if it 
may do so under applicable law.

5.    The arbitral tribunal may, at the request of any par-
ty, allow one or more third persons to be joined in the 
arbitration as a party provided such person is a party to the 
arbitration agreement, unless the arbitral tribunal finds, 
after giving all parties, including the person or persons to 
be joined, the opportunity to be heard, that joinder should 
not be permitted because of prejudice to any of those 
parties. The arbitral tribunal may make a single award or 
several awards in respect of all parties so involved in the 
arbitration.

Place of arbitration

Article 18

1.    If the parties have not previously agreed on the place of 
arbitration, the place of arbitration shall be determined by 
the arbitral tribunal having regard to the circumstances of 
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the case. The award shall be deemed to have been made at 
the place of arbitration.

2.    The arbitral tribunal may meet at any location it 
considers appropriate for deliberations. Unless otherwise 
agreed by the parties, the arbitral tribunal may also meet at 
any location it considers appropriate for any other purpose, 
including hearings.

Language

Article 19

1.    Subject to an agreement by the parties, the arbitral tri-
bunal shall, promptly after its appointment, determine the 
language or languages to be used in the proceedings. This 
determination shall apply to the statement of claim, the 
statement of defence, and any further written statements 
and, if oral hearings take place, to the language or languag-
es to be used in such hearings.

2.    The arbitral tribunal may order that any documents 
annexed to the statement of claim or statement of defence, 
and any supplementary documents or exhibits submitted 
in the course of the proceedings, delivered in their original 
language, shall be accompanied by a translation into the 
language or languages agreed upon by the parties or deter-
mined by the arbitral tribunal.

Statement of claim

Article 20

1.   The claimant shall communicate its statement of claim 
in writing to the respondent and to each of the arbitrators 
within a period of time to be determined by the arbi-
tral tribunal. The claimant may elect to treat its notice of 
arbitration referred to in article 3 as a statement of claim, 
provided that the notice of arbitration also complies with 
the requirements of paragraphs 2 to 4 of this article.

2.  The statement of claim shall include the following par-
ticulars:

(a)   The names and contact details of the parties; 
(b)   A statement of the facts supporting the claim; 
(c)   The points at issue;
(d)   The relief or remedy sought;
(e)   The legal grounds or arguments supporting the 

claim.

3.    A copy of any contract or other legal instrument out of 
or in relation to which the dispute arises and of the arbitra-
tion agreement shall be annexed to the statement of claim.

4.  The statement of claim should, as far as possible, be 
accompanied by all documents and other evidence relied 
upon by the claimant, or contain references to them.

Statement of defence

Article 21

1.    The respondent shall communicate its statement 
of defence in writing to the claimant and to each of the 
arbitrators within a period of time to be determined by 
the arbitral tribunal. The respondent may elect to treat its 
response to the notice of arbitration referred to in article 4 
as a statement of defence, provided that the response to the 
notice of arbitration also complies with the requirements of 
paragraph 2 of this article.

2.    The statement of defence shall reply to the particulars 
(b) to (e) of the statement of claim (art. 20, para. 2). The 
statement of defence should, as far as possible, be accom-
panied by all documents and other evidence relied upon by 
the respondent, or contain references to them.

3.    In its statement of defence, or at a later stage in the 
arbitral proceedings if the arbitral tribunal decides that the 
delay was justified under the circumstances, the respondent 
may make a counterclaim or rely on a claim for the purpose 
of a set-off provided that the arbitral tribunal has jurisdic-
tion over it.

4.    The provisions of article 20, paragraphs 2 to 4, shall 
apply to a counterclaim, a claim under article 4, paragraph 
2 (f), and a claim relied on for the purpose of a set-off.

Amendments to the claim or defence

Article 22

During the course of the arbitral proceedings, a party may 
amend or supplement its claim or defence, including a 
counterclaim or  a  claim  for  the  purpose  of  a  set-off,  
unless  the  arbitral tribunal considers it inappropriate to 
allow such amendment or supplement having regard to 
the delay in making it or prejudice to other parties or any 
other circumstances. However, a claim or defence, includ-
ing a counterclaim or a claim for the purpose of a set-off, 
may not be amended or supplemented in such a manner 
that the amended or supplemented claim or defence falls 
outside the jurisdiction of the arbitral tribunal.

Pleas as to the jurisdiction of the arbitral tribunal

Article 23

1.    The arbitral tribunal shall have the power to rule on 
its own jurisdiction, including any objections with respect 
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to the existence or validity of the arbitration agreement. 
For that purpose, an arbitration clause that forms part of a 
contract shall be treated as an agreement independent of 
the other terms of the contract. A decision by the arbitral 
tribunal that the contract is null shall not entail automati-
cally the invalidity of the arbitration clause.

2.    A plea that the arbitral tribunal does not have jurisdic-
tion shall be raised no later than in the statement of defence 
or, with respect to a counterclaim or a claim for the purpose 
of a set-off, in the reply to the counterclaim or to the claim 
for the purpose of a set-off. A party is not precluded from 
raising such a plea by the fact that it has appointed, or par-
ticipated in the appointment of, an arbitrator. A plea that 
the arbitral tribunal is exceeding the scope of its authority 
shall be raised as soon as the matter alleged to be beyond 
the scope of its authority is raised during the arbitral pro-
ceedings. The arbitral tribunal may, in either case, admit a 
later plea if it considers the delay justified.

3.  The arbitral tribunal may rule on a plea referred to in 
paragraph 2 either as a preliminary question or in an award 
on the merits. The arbitral tribunal may continue the arbi-
tral proceedings and make an award, notwithstanding any 
pending challenge to its jurisdiction before a court.

Further written statements

Article 24

The arbitral tribunal shall decide which further written 
statements, in addition to the statement of claim and the 
statement of defence, shall be required from the parties or 
may be presented by them and shall fix the periods of time 
for communicating such statements.

Periods of time

Article 25

The periods of time fixed by the arbitral tribunal for the 
communication of written statements (including the state-
ment of claim and statement of defence) should not exceed 
45 days. However, the arbitral tribunal may extend the time 
limits if it concludes that an extension is justified.

Interim measures

Article 26

1.    The arbitral tribunal may, at the request of a party, 
grant interim measures.

2.    An interim measure is any temporary measure by 
which, at any time prior to the issuance of the award by 

which the dispute is finally decided, the arbitral tribunal 
orders a party, for example and without limitation, to:

(a)   Maintain or restore the status quo pending deter-
mination of the dispute;

(b)  Take action that would prevent, or refrain from 
taking action that is likely to cause, (i) current or 
imminent harm or (ii) prejudice to the arbitral 
process itself;

(c)   Provide a means of preserving assets out of which 
a subsequent award may be satisfied; or

(d)   Preserve evidence that may be relevant and mate-
rial to the resolution of the dispute.

3.    The party requesting an interim measure under para-
graphs 2 (a) to (c) shall satisfy the arbitral tribunal that:

(a)   Harm not adequately reparable by an award of 
damages is likely to result if the measure is not 
ordered, and such harm substantially outweighs 
the harm that is likely to result to the party against 
whom the measure is directed if the measure is 
granted; and

(b)   There is a reasonable possibility that the request-
ing party will succeed on the merits of the claim. 
The determination on this possibility shall not 
affect the discretion of the arbitral tribunal in 
making any subsequent determination.

4.  With regard to a request for an interim measure under 
paragraph 2 (d), the requirements in paragraphs 3 (a) and 
(b) shall apply only to the extent the arbitral tribunal con-
siders appropriate.

5.    The arbitral tribunal may modify, suspend or terminate 
an interim measure it has granted, upon application of any 
party or, in exceptional circumstances and upon prior no-
tice to the parties, on the arbitral tribunal’s own initiative.

6.   The arbitral tribunal may require the party requesting 
an interim measure to provide appropriate security in con-
nection with the measure.

7.   The arbitral tribunal may require any party promptly 
to disclose any material change in the circumstances on 
the basis of which the interim measure was requested or 
granted.

8.    The party requesting an interim measure may be liable 
for any costs and damages caused by the measure to any 
party if the arbitral tribunal later determines that, in the 
circumstances then prevailing, the measure should not have 
been granted. The arbitral tribunal may award such costs 
and damages at any point during the proceedings.
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9.    A request for interim measures addressed by any party 
to a judicial authority shall not be deemed incompatible 
with the agreement to arbitrate, or as a waiver of that agree-
ment.

Evidence

Article 27

1.    Each party shall have the burden of proving the facts 
relied on to support its claim or defence.

2.    Witnesses, including expert witnesses, who are present-
ed by the parties to testify to the arbitral tribunal on any 
issue of fact or expertise may be any individual, notwith-
standing that the individual is a party to the arbitration or 
in any way related to a party. Unless otherwise directed by 
the arbitral tribunal, statements by witnesses, including 
expert witnesses, may be presented in writing and signed 
by them.

3.   At any time during the arbitral proceedings the arbitral 
tribunal may require the parties to produce documents, 
exhibits or other evidence within such a period of time as 
the arbitral tribunal shall determine.

4.  The arbitral tribunal shall determine the admissibility, 
relevance, materiality and weight of the evidence offered.

Hearings

Article 28

1.    In the event of an oral hearing, the arbitral tribunal 
shall give the parties adequate advance notice of the date, 
time and place thereof.

2.    Witnesses, including expert witnesses, may be heard 
under the conditions and examined in the manner set by 
the arbitral tribunal.

3.   Hearings shall be held in camera unless the parties agree 
otherwise. The arbitral tribunal may require the retirement 
of any witness or witnesses, including expert witnesses, 
during the testimony of such other witnesses, except that a 
witness, including an expert witness, who is a party to the 
arbitration shall not, in principle, be asked to retire.

4.    The arbitral tribunal may direct that witnesses, includ-
ing expert witnesses, be examined through means of tele-
communication that do not require their physical presence 
at the hearing (such as videoconference).

Experts appointed by the arbitral tribunal

Article 29

1.    After consultation with the parties, the arbitral tribunal 
may appoint one or more independent experts to report 
to it, in writing, on specific issues to be determined by the 
arbitral tribunal. A copy of the expert’s terms of reference, 
established by the arbitral tribunal, shall be communicated 
to the parties.

2.    The expert shall, in principle before accepting appoint-
ment, submit to the arbitral tribunal and to the parties a 
description of his or her qualifications and a statement of 
his or her impartiality and independence. Within the time 
ordered by the arbitral tribunal, the parties shall inform the 
arbitral tribunal whether they have any objections as to the 
expert’s qualifications, impartiality or independence. The 
arbitral tribunal shall decide promptly whether to accept 
any such objections. After an expert’s appointment, a party 
may object to the expert’s qualifications, impartiality or 
independence only if the objection is for reasons of which 
the party becomes aware after the appointment has been 
made. The arbitral tribunal shall decide promptly what, if 
any, action to take.

3.    The parties shall give the expert any relevant informa-
tion or produce for his or her inspection any relevant doc-
uments or goods that he or she may require of them. Any 
dispute between a party and such expert as to the relevance 
of the required information or production shall be referred 
to the arbitral tribunal for decision.

4.    Upon receipt of the expert’s report, the arbitral tribunal 
shall communicate a copy of the report to the parties, 
which shall be given the opportunity to express, in writing, 
their opinion on the report. A party shall be entitled to 
examine any document on which the expert has relied in 
his or her report.

5.    At the request of any party, the expert, after delivery 
of the report, may be heard at a hearing where the parties 
shall have the opportunity to be present and to interrogate 
the expert. At this hearing, any party may present expert 
witnesses in order to testify on the points at issue. The pro-
visions of article 28 shall be applicable to such proceedings.

Default

Article 30

1.    If, within the period of time fixed by these Rules or the 
arbitral tribunal, without showing sufficient cause:

(a)   The claimant has failed to communicate its state-
ment of claim, the arbitral tribunal shall issue an 
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order for the termination of the arbitral pro-
ceedings, unless there are remaining matters that 
may need to be decided and the arbitral tribunal 
considers it appropriate to do so;

(b)   The respondent has failed to communicate its re-
sponse to the notice of arbitration or its statement 
of defence, the arbitral tribunal shall order that 
the proceedings continue, without treating such 
failure in itself as an admission of the claimant’s al-
legations; the provisions of this subparagraph also 
apply to a claimant’s failure to submit a defence to 
a counterclaim or to a claim for the purpose of a 
set-off.

2.    If a party, duly notified under these Rules, fails to 
appear at a hearing, without showing sufficient cause for 
such failure, the arbitral tribunal may proceed with the 
arbitration.

3.   If a party, duly invited by the arbitral tribunal to pro-
duce documents, exhibits or other evidence, fails to do so 
within the established period of time, without showing 
sufficient cause for such failure, the arbitral tribunal may 
make the award on the evidence before it.

Closure of hearings

Article 31

1.    The arbitral tribunal may inquire of the parties if they 
have any further proof to offer or witnesses to be heard or 
submissions to make and, if there are none, it may declare 
the hearings closed.

2.    The arbitral tribunal may, if it considers it necessary 
owing to exceptional circumstances, decide, on its own 
initiative or upon application of a party, to reopen the hear-
ings at any time before the award is made.

Waiver of right to object

Article 32

A failure by any party to object promptly to any non-com-
pliance with these Rules or with any requirement of the 
arbitration agreement shall be deemed to be a waiver of the 
right of such party to make such an objection, unless such 
party can show that, under the circumstances, its failure to 
object was justified.

Section IV.   The award

Decisions

Article 33

1.    When there is more than one arbitrator, any award or 
other decision of the arbitral tribunal shall be made by a 
majority of the arbitrators.

2.   In the case of questions of procedure, when there is no 
majority or when the arbitral tribunal so authorizes, the 
presiding arbitrator may decide alone, subject to revision, if 
any, by the arbitral tribunal.

Form and effect of the award

Article 34

1.    The arbitral tribunal may make separate awards on 
different issues at different times.

2.    All awards shall be made in writing and shall be final 
and binding on the parties. The parties shall carry out all 
awards without delay.

3.    The arbitral tribunal shall state the reasons upon which 
the award is based, unless the parties have agreed that no 
reasons are to be given.

4.    An award shall be signed by the arbitrators and it shall 
contain the date on which the award was made and indicate 
the place of arbitration. Where there is more than one arbi-
trator and any of them fails to sign, the award shall state the 
reason for the absence of the signature.

5.    An award may be made public with the consent of all 
parties or where and to the extent disclosure is required 
of a party by legal duty, to protect or pursue a legal right 
or in relation to legal proceedings before a court or other 
competent authority.

6.  Copies of the award signed by the arbitrators shall be 
communicated to the parties by the arbitral tribunal.

Applicable law, amiable compositeur

Article 35

1.    The arbitral tribunal shall apply the rules of law des-
ignated by the parties as applicable to the substance of the 
dispute. Failing such designation by the parties, the arbitral 
tribunal shall apply the law which it determines to be 
appropriate.
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2.    The arbitral tribunal shall decide as amiable composi-
teur or ex aequo et bono only if the parties have expressly 
authorized the arbitral tribunal to do so.

3.    In all cases, the arbitral tribunal shall decide in accor-
dance with the terms of the contract, if any, and shall take 
into account any usage of trade applicable to the transac-
tion.

Settlement or other grounds for termination

Article 36

1.  If, before the award is made, the parties agree on a settle-
ment of the dispute, the arbitral tribunal shall either issue 
an order for the termination of the arbitral proceedings 
or, if requested by the parties and accepted by the arbitral 
tribunal, record the settlement in the form of an arbitral 
award on agreed terms. The arbitral tribunal is not obliged 
to give reasons for such an award.

2.    If, before the award is made, the continuation of the 
arbitral proceedings becomes unnecessary or impossible 
for any reason not mentioned in paragraph 1, the arbitral 
tribunal shall inform the parties of its intention to issue an 
order for the termination of the proceedings. The arbitral 
tribunal shall have the power to issue such an order unless 
there are remaining matters that may need to be decided 
and the arbitral tribunal considers it appropriate to do so.

3.    Copies of the order for termination of the arbitral pro-
ceedings or of the arbitral award on agreed terms, signed 
by the arbitrators, shall be communicated by the arbitral 
tribunal to the parties. Where an arbitral award on agreed 
terms is made, the provisions of article 34, paragraphs 2, 4 
and 5, shall apply.

Interpretation of the award

Article 37

1.    Within 30 days after the receipt of the award, a party, 
with notice to the other parties, may request that the arbi-
tral tribunal give an interpretation of the award.
2.    The interpretation shall be given in writing within 45 
days after the receipt of the request. The interpretation shall 
form part of the award and the provisions of article 34, 
paragraphs 2 to 6, shall apply.

Correction of the award

Article 38

1.    Within 30 days after the receipt of the award, a party, 
with notice to the other parties, may request the arbitral 
tribunal to correct in the award any error in computation, 

any clerical or typographical error, or any error or omission 
of a similar nature. If the arbitral tribunal considers that the 
request is justified, it shall make the correction within 45 
days of receipt of the request.

2.    The arbitral tribunal may within 30 days after the 
communication of the award make such corrections on its 
own initiative.

3.    Such corrections shall be in writing and shall form part 
of the award. The provisions of article 34, paragraphs 2 to 6, 
shall apply.

Additional award

Article 39

1.    Within 30 days after the receipt of the termination 
order or the award, a party, with notice to the other parties, 
may request the arbitral tribunal to make an award or an 
additional award as to claims presented in the arbitral pro-
ceedings but not decided by the arbitral tribunal.

2.    If the arbitral tribunal considers the request for an 
award or additional award to be justified, it shall render or 
complete its award within 60 days after the receipt of the 
request. The arbitral tribunal may extend, if necessary, the 
period of time within which it shall make the award.

3.  When such an award or additional award is made, the 
provisions of article 34, paragraphs 2 to 6, shall apply.

Definition of costs

Article 40

1.    The arbitral tribunal shall fix the costs of arbitration 
in the final award and, if it deems appropriate, in another 
decision.

2.    The term “costs” includes only:

(a)   The fees of the arbitral tribunal to be stated sepa-
rately as to each arbitrator and to be fixed by the 
tribunal itself in accordance with article 41;

(b)   The reasonable travel and other expenses incurred 
by the arbitrators;

(c)    The reasonable costs of expert advice and of other 
assistance required by the arbitral tribunal;

(d)   The reasonable travel and other expenses of wit-
nesses to the extent such expenses are approved by 
the arbitral tribunal;

(e)    The legal and other costs incurred by the parties 
in relation to the arbitration to the extent that the 
arbitral tribunal determines that the amount of 
such costs is reasonable;
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(f) Any fees and expenses of the appointing author-
ity as well as the fees and expenses of the Secre-
tary-General of the PCA.

3. In relation to interpretation, correction or completion
of any award under articles 37 to 39, the arbitral tribunal
may charge the costs referred to in paragraphs 2 (b) to (f),
but no additional fees.

Fees and expenses of arbitrators

Article 41

1. The fees and expenses of the arbitrators shall be reason-
able in amount, taking into account the amount in dispute,
the complexity of the subject matter, the time spent by the
arbitrators and any other relevant circumstances of the case.

2. If there is an appointing authority and it applies or has
stated that it will apply a schedule or particular method for
determining the fees for arbitrators in international cases,
the arbitral tribunal in fixing its fees shall take that sched-
ule or method into account to the extent that it considers
appropriate in the circumstances of the case.

3. Promptly after its constitution, the arbitral tribunal shall
inform the parties as to how it proposes to determine its
fees and expenses, including any rates it intends to apply.
Within 15 days of receiving that proposal, any party may
refer the proposal to the appointing authority for review. If,
within 45 days of receipt of such a referral, the appointing
authority finds that the proposal of the arbitral tribunal is
inconsistent with paragraph 1, it shall make any necessary
adjustments thereto, which shall be binding upon the arbi-
tral tribunal.

4. (a)   When informing the parties of the arbitrators’ fees
and expenses that have been fixed pursuant to
article 40, paragraphs 2 (a) and (b), the arbitral tribunal
shall also explain the manner in which the corresponding
amounts have been calculated;

(b) Within 15 days of receiving the arbitral tribunal’s
determination of fees and expenses, any party
may refer for review such determination to the ap-
pointing authority. If no appointing authority has
been agreed upon or designated, or if the appoint-
ing authority fails to act within the time specified
in these Rules, then the review shall be made by
the Secretary-General of the PCA;

(c) If the appointing authority or the Secretary-Gen-
eral of the PCA finds that the arbitral tribunal’s
determination is inconsistent with the arbitral
tribunal’s proposal (and any adjustment thereto)
under paragraph 3 or is otherwise manifestly

excessive, it shall, within 45 days of receiving such 
a referral, make any adjustments to the arbitral tri-
bunal’s determination that are necessary to satisfy 
the criteria in paragraph 1. Any such adjustments 
shall be binding upon the arbitral tribunal;

(d) Any such adjustments shall either be included by
the arbitral tribunal in its award or, if the award
has already been issued, be implemented in a
correction to the award, to which the procedure of
article 38, paragraph 3, shall apply.

5. Throughout the procedure under paragraphs 3 and 4,
the arbitral tribunal shall proceed with the arbitration, in
accordance with article 17, paragraph 1.

6. A referral under paragraph 4 shall not affect any
determination in the award other than the arbitral tribu-
nal’s fees and expenses; nor shall it delay the recognition
and enforcement of all parts of the award other than those
relating to the determination of the arbitral tribunal’s fees
and expenses.

Allocation of costs

Article 42

1. The costs of the arbitration shall in principle be borne
by the unsuccessful party or parties. However, the arbitral
tribunal may apportion each of such costs between the
parties if it determines that apportionment is reasonable,
taking into account the circumstances of the case.

2. The arbitral tribunal shall in the final award or, if it
deems appropriate, in any other award, determine any
amount that a party may have to pay to another party as a
result of the decision on allocation of costs.

Deposit of costs

Article 43

1. The arbitral tribunal, on its establishment, may request
the parties to deposit an equal amount as an advance for
the costs referred to in article 40, paragraphs 2 (a) to (c).

2. During the course of the arbitral proceedings the arbi-
tral tribunal may request supplementary deposits from the
parties.

3. If an appointing authority has been agreed upon or des-
ignated, and when a party so requests and the appointing
authority consents to perform the function, the arbitral tri-
bunal shall fix the amounts of any deposits or supplemen-
tary deposits only after consultation with the appointing
authority, which may make any comments to the arbitral
tribunal that it deems appropriate concerning the amount
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of such deposits and supplementary deposits.

4.    If the required deposits are not paid in full within 30 
days after the receipt of the request, the arbitral tribunal 
shall so inform the parties in order that one or more of 
them may make the required payment. If such payment is 
not made, the arbitral tribunal may order the suspension or 
termination of the arbitral proceedings.

5.    After a termination order or final award has been made, 
the arbitral tribunal shall render an accounting to the 
parties of the deposits received and return any unexpended 
balance to the parties.
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CHAPTER 14

International Bar Association (IBA)
 Rules on the Taking of Evidence

in International Arbitration1

The Rules

Preamble

1. These IBA Rules on the Taking of Evidence in Interna-
tional Arbitration are intended to provide an efficient, 
economical and fair process for the taking of evi-
dence in international arbitrations, particularly those 
between Parties from different legal traditions. They 
are designed to supplement the legal provisions and 
the institutional, ad hoc or other rules that apply to the 
conduct of the arbitration.

2. Parties and Arbitral Tribunals may adopt the IBA 
Rules of Evidence, in whole or in part, to govern 
arbitration proceedings, or they may vary them or use 
them as guidelines in developing their own proce-
dures. The Rules are not intended to limit the flexibility 
that is inherent in, and an advantage of, international 
arbitration, and Parties and Arbitral Tribunals are free 
to adapt them to the particular circumstances of each 
arbitration.

3. The taking of evidence shall be conducted on the 
principles that each Party shall act in good faith and be 
entitled to know, reasonably in advance of any Eviden-
tiary Hearing or any fact or merits determination, the 
evidence on which the other Parties rely.

Definitions

In the IBA Rules of Evidence:

‘Arbitral Tribunal’ means a sole arbitrator or a panel of 
arbitrators;

‘Claimant’ means the Party or Parties who commenced the 
arbitration and any Party who, through joinder or other-
wise, becomes aligned with such Party or Parties;

‘Document’ means a writing, communication, picture, 
drawing, program or data of any kind, whether recorded 
or maintained on paper or by electronic, audio, visual or 
any other means;

‘Evidentiary Hearing’ means any hearing, whether or not 
held on consecutive days, at which the Arbitral Tribunal, 
whether in person, by teleconference, videoconference or 
other method, receives oral or other evidence;

‘Expert Report’ means a written statement by a Tribunal  
Appointed Expert or a Party-Appointed Expert;

‘General Rules’ mean the institutional, ad hoc or other 
rules that apply to the conduct of the arbitration;

‘IBA Rules of Evidence’ or ‘Rules’ means these IBA Rules 
on the Taking of Evidence in International Arbitration, as 
they may be revised or amended from time to time;

‘Party’ means a party to the arbitration;

‘Party-Appointed Expert’ means a person or organisation 
appointed by a Party in order to report on specific issues 
determined by the Party;

‘Request to Produce’ means a written request by a Party that 
another Party produce Documents;

‘Respondent’ means the Party or Parties against whom 
the Claimant made its claim, and any Party who, through 
joinder or otherwise, becomes aligned with such Party 
or Parties, and includes a Respondent making a counter  
claim;

‘Tribunal-Appointed Expert’ means a person or organisa-
tion appointed by the Arbitral Tribunal in order to report 
to it on specific issues determined by the Arbitral Tribunal; 
and

1Reprinteded with the kind permission of the International Bar Associa-
tion.  Copyright International Bar Association. Copyright 2010.  All rights 
reserved.
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‘Witness Statement’ means a written statement of testimony 
by a witness of fact.

Article 1 Scope of Application

1. Whenever the Parties have agreed or the Arbitral 
Tribunal has determined to apply the IBA Rules  of 
Evidence, the Rules shall govern the taking of evidence, 
except to the extent that any specific provision of them 
may be found to be in conflict with any mandatory  
provision of law determined to be applicable to the 
case by the Parties or by the Arbitral Tribunal.

2. Where the Parties have agreed to apply the IBA Rules 
of Evidence, they shall be deemed to have agreed, in 
the absence of a contrary indication, to the version as 
current on the date of such agreement.

3. In case of conflict between any provisions of the  IBA 
Rules of Evidence and the General Rules, the Arbitral 
Tribunal shall apply the IBA Rules of Evidence in the 
manner that it determines  best in order to accomplish 
the purposes of both the General Rules and the IBA 
Rules of Evidence, unless the Parties agree to the con-
trary.

4. In the event of any dispute regarding the meaning of 
the IBA Rules of Evidence, the Arbitral Tribunal shall 
interpret them according to their purpose and in the 
manner most appropriate for the particular arbitration.

5. Insofar as the IBA Rules of Evidence and the General 
Rules are silent on any matter concerning the taking of 
evidence and the Parties have not agreed otherwise, the 
Arbitral Tribunal shall conduct the taking of evidence 
as it deems appropriate, in accordance with the general 
principles of the IBA Rules of Evidence.

Article 2 Consultation on Evidentiary Issues

1. The Arbitral Tribunal shall consult the Parties at the 
earliest appropriate time in the proceedings and invite 
them to consult each other with a view to agreeing on 
an efficient, economical and fair process for the taking 
of evidence.

2. The consultation on evidentiary issues may address the 
scope, timing and manner of the taking of evidence, 
including:
(a) the preparation and submission of Witness State-

ments and Expert Reports;
(b) the taking of oral testimony at any Evidentiary 

Hearing;
(c) the requirements, procedure and format applicable 

to the production of Documents;
(d) the level of confidentiality protection to be afford-

ed to evidence in the arbitration; and
(e) the promotion of efficiency, economy and conser-

vation of resources in connection with the taking 
of evidence.

3. The Arbitral Tribunal is encouraged to identify to the 
Parties, as soon as it considers it to be appropriate, any 
issues:
(a) that the Arbitral Tribunal may regard as relevant 

to the case and material to its outcome; and/or
(b) for which a preliminary determination may be 

appropriate.

Article 3 Documents

1. Within the time ordered by the Arbitral Tribunal, each 
Party shall submit to the Arbitral Tribunal and to the 
other Parties all Documents available to it on which 
it relies, including public Documents and those in the 
public domain, except for any Documents that have 
already been submitted by another Party.

2. Within the time ordered by the Arbitral Tribunal, any 
Party may submit to the Arbitral Tribunal and to the 
other Parties a Request to Produce.

3. A Request to Produce shall contain:
(a) (i) a description of each requested Document 

sufficient to identify it, or
(ii) a description in sufficient detail (including 
subject matter) of a narrow and specific requested 
category of Documents that are reasonably be-
lieved to exist; in the case of Documents main-
tained in electronic form, the requesting Party 
may, or the Arbitral Tribunal may order that it 
shall be required to, identify specific files, search 
terms, individuals or other means of searching for 
such Documents in an efficient and economical 
manner;

(b) a statement as to how the Documents requested 
are relevant to the case and material to its out-
come; and

(c) (i) a statement that the Documents  requested are 
not in the  possession, custody or control of  the  
requesting  Party or a statement of the reasons 
why it would be unreasonably burdensome for the 
requesting  Party  to produce such Documents, 
and
(ii) a statement of the reasons why the requesting 
Party assumes the Documents requested are in the 
possession, custody or control of another Party.

4. Within the time ordered by the Arbitral Tribunal, the 
Party to whom the Request to Produce is addressed 
shall produce to the other Parties and, if the Arbitral 
Tribunal so orders, to it, all the Documents request-
ed in its possession, custody or control as to which it 
makes no objection.

5. If the Party to whom the Request to Produce is ad-
dressed has an objection to some or all of the Docu-
ments requested, it shall state the objection in writing 
to the Arbitral Tribunal and the other Parties within 
the time ordered by the Arbitral Tribunal. The reasons 
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for such objection shall be any of those set forth in Ar-
ticle 9.2 or a failure to satisfy any of the requirements 
of Article 3.3.

6. Upon receipt of any such objection, the Arbitral Tribu-
nal may invite the relevant Parties to consult with each 
other with a view to resolving the objection.

7. Either Party may, within the time ordered by the 
Arbitral Tribunal, request the Arbitral Tribunal to rule 
on the objection. The Arbitral Tribunal shall then, in 
consultation with the Parties and in timely fashion, 
consider the Request to Produce and the objection. The 
Arbitral Tribunal may order the Party to whom such 
Request is addressed to produce any requested Docu-
ment in its possession, custody or control as to which 
the Arbitral Tribunal determines that (i) the issues that 
the requesting Party wishes to prove are relevant to the 
case and material to its outcome; (ii) none of the rea-
sons for objection set forth in Article 9.2 applies; and 
(iii) the requirements of Article 3.3 have been satisfied. 
Any such Document shall be produced to the other 
Parties and, if the Arbitral Tribunal so orders, to it.

8. In exceptional circumstances, if the propriety of an 
objection can be determined only by review of the 
Document, the Arbitral Tribunal may determine that 
it should not review the Document.  In that event, 
the Arbitral Tribunal may, after consultation with the 
Parties, appoint an independent and impartial expert, 
bound to confidentiality, to review any such Document 
and to report on the objection. To the extent that the 
objection is upheld by the Arbitral Tribunal, the expert 
shall not disclose to the Arbitral Tribunal and to the 
other Parties the contents of the Document reviewed.

9. If a Party wishes to obtain the production of Docu-
ments from a person or organisation who is not a Party 
to the arbitration and from whom the Party cannot 
obtain the Documents on its own, the Party may, 
within the time ordered by the Arbitral Tribunal, ask 
it to take whatever steps are legally available to obtain 
the requested  Documents, or seek leave from the Arbi-
tral Tribunal to take such steps itself. The Party shall 
submit such request to the Arbitral Tribunal and to the 
other Parties in writing, and the request shall contain 
the particulars set forth in Article 3.3, as applicable. 
The Arbitral Tribunal shall decide on this request and 
shall take, authorize the requesting Party to take, or 
order any other Party to take, such steps as the Arbitral 
Tribunal considers appropriate if, in its discretion, it 
determines that (i) the Documents would be relevant 
to the case and material to its outcome, (ii) the require-
ments of Article 3.3, as applicable, have been satisfied 
and (iii) none of the reasons for objection set forth in 
Article 9.2 applies.

10. At any time before the arbitration is concluded, the 
Arbitral Tribunal may (i) request any Party to produce 
Documents, (ii) request any Party to use its best efforts 
to take or (iii) itself take, any step that it considers 

appropriate to obtain Documents from any person or 
organisation. A Party to whom such a request for Doc-
uments is addressed may object to the request for any 
of the reasons set forth in Article 9.2. In such cases, 
Article 3.4 to Article 3.8 shall apply correspondingly.

11. Within the time ordered by the Arbitral Tribunal, the 
Parties may submit to the Arbitral  Tribunal and to 
the other Parties any additional Documents on which 
they intend to rely or which they believe have become 
relevant to the case and material  to its outcome as 
a consequence of the issues raised in Documents, 
Witness Statements or Expert Reports submitted or 
produced, or in other submissions of the Parties.

12. With respect to the form of submission or production 
of Documents:
(a) copies of Documents shall conform to the origi-

nals and, at the request of the Arbitral Tribunal, 
any original shall be presented for inspection;

(b) Documents that a Party maintains in electronic 
form shall be submitted or produced  in  the form 
most convenient or economical to it that is rea-
sonably usable by the recipients,  unless the Parties 
agree otherwise or, in the absence of such agree-
ment, the Arbitral Tribunal decides otherwise;

(c) a Party is not obligated to produce multiple copies 
of Documents which are essentially identical un-
less the Arbitral Tribunal decides otherwise; and

(d) translations of Documents shall be submitted 
together   with   the   originals    and    marked as 
translations with the original language identified.

13. Any Document submitted or produced by a Party or 
non-Party in the arbitration and not otherwise in the 
public domain shall be kept confidential by the Arbi-
tral Tribunal and the other Parties, and shall be used 
only in connection with the arbitration. This require-
ment shall apply except and to the extent that disclo-
sure may be required of a Party to fulfil a legal duty, 
protect or pursue a legal right, or enforce or challenge 
an award in bona fide legal proceedings before a state 
court or other judicial authority. The Arbitral Tribunal 
may issue orders to set forth the terms of this confi-
dentiality. This requirement shall be without prejudice 
to all other obligations of confidentiality in the arbitra-
tion.

14. If the arbitration is organised into separate issues or 
phases (such as jurisdiction, preliminary determi-
nations, liability or damages), the Arbitral Tribunal 
may, after consultation with the Parties, schedule the 
submission of Documents and Requests to Produce 
separately for each issue or phase.

Article 4 Witnesses of Fact

1. Within the time ordered by the Arbitral Tribunal, each 
Party shall identify the witnesses on whose testimony 
it intends to rely and the subject matter of that testimo-
ny.
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2. Any person may present evidence as a witness, in-
cluding a Party or a Party’s officer, employee or other 
representative.

3. It shall not be improper for a Party, its officers, 
employees, legal advisors or other representatives to 
interview its witnesses or potential witnesses and to 
discuss their prospective testimony with them.

4. The Arbitral Tribunal may order each Party to submit 
within a specified time to the Arbitral Tribunal and to 
the other Parties Witness Statements by each witness 
on whose testimony it intends to rely, except for those 
witnesses whose testimony is sought pursuant to Arti-
cles 4.9 or 4.10. If Evidentiary Hearings are organised 
into separate issues or phases (such as jurisdiction, 
preliminary determinations, liability or damages), the 
Arbitral Tribunal or the Parties by agreement may 
schedule the submission of Witness Statements sepa-
rately for each issue or phase.

5. Each Witness Statement shall contain:
(a) the full name and address of the witness, a 

statement regarding his or her present and past 
relationship (if any) with any of  the  Parties, and 
a description of his or her background, qualifica-
tions, training and  experience,  if such a de-
scription may be relevant to the dispute or to the 
contents of the statement;

(b) a full and detailed description of the facts, and 
the source of the witness’s information as to those 
facts, sufficient to serve as that witness’s evidence 
in the matter in dispute. Documents on which the 
witness relies that have not already been submit-
ted shall be provided;

(c) a statement as to the language in which the Wit-
ness Statement was originally prepared and the 
language in which the witness anticipates giving 
testimony at the Evidentiary Hearing;

(d) an affirmation of the truth of the Witness State-
ment; and

(e) the signature of the witness and its date and place.
6. If Witness Statements are submitted, any Party may, 

within the time ordered by the Arbitral Tribunal, sub-
mit to the Arbitral Tribunal and to the other Parties 
revised or additional Witness Statements, including 
statements from persons not previously named as 
witnesses, so long as any such revisions or additions 
respond only to matters contained in another Party’s 
Witness Statements, Expert Reports or other submis-
sions that have not been previously presented in the 
arbitration.

7. If a witness whose appearance has been requested 
pursuant to Article 8.1 fails without a  valid  reason to 
appear for testimony at an Evidentiary Hearing, the 
Arbitral Tribunal shall disregard any Witness State-
ment related to that Evidentiary Hearing by that wit-
ness unless, in exceptional circumstances, the Arbitral 
Tribunal decides otherwise.

8. If the appearance of a witness has not been requested 
pursuant to Article 8.1, none of the other Parties shall 
be deemed to have agreed to the correctness of the 
content of the Witness Statement.

9. If a Party wishes to present evidence from a person 
who will not appear voluntarily at its request, the Party 
may, within the time ordered by the Arbitral Tribu-
nal, ask it to take whatever steps are legally available 
to obtain the testimony of that person, or seek leave 
from the Arbitral Tribunal to take such steps itself. In 
the case of a request to the Arbitral Tribunal, the Party 
shall identify the intended witness, shall describe the 
subjects on which the witness’s testimony is sought 
and shall state why such subjects are relevant to the 
case and material to its outcome. The Arbitral Tribunal 
shall decide on this request and shall take, authorize 
the requesting Party to take or order any other Party 
to take, such steps as the Arbitral Tribunal considers 
appropriate if, in its discretion, it determines that the 
testimony of that witness would be relevant to the case 
and material to its outcome.

10. At any time before the arbitration is concluded, the 
Arbitral Tribunal may order any Party  to  provide for, 
or to use its best ·efforts to provide for, the appearance 
for testimony at an Evidentiary Hearing of any person, 
including one whose testimony has not yet been 
offered. A Party to whom such a request is addressed 
may object for any of the reasons set forth in Article 
9.2.

Article 5 Party-Appointed Experts

1. A Party may rely on a Party-Appointed Expert as a 
means of evidence on specific issues. Within the time 
ordered by the Arbitral Tribunal, (i) each Party shall 
identify any Party-Appointed Expert on whose testi-
mony it intends to rely and the subject-matter of such 
testimony; and (ii) the Party-Appointed Expert shall 
submit an Expert Report.

2. The Expert Report shall contain:
(a) the full name and address of the Party  Appointed 

Expert, a statement regarding his or her present 
and past relationship (if any) with any of the Par-
ties, their legal advisors and the Arbitral Tribunal, 
and a description of his or her background, quali-
fications, training and experience;

(b) a description of the instructions pursuant to which 
he or she is providing his or her opinions and 
conclusions;

(c) a statement of his or her independence from the 
Parties, their legal advisors and the Arbitral Tribu-
nal;

(d) a statement of the  facts  on  which  he  or  she is 
basing his or her expert opinions and conclusions;
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(e) his or her expert opinions and conclusions, 
including a description of the methods, evidence 
and information used   in   arriving at the conclu-
sions. Documents on which the Party-Appointed 
Expert relies that have not already been submitted 
shall be provided;

(f) if the Expert Report has been translated, a state-
ment as to the language in which it was originally 
prepared, and the language in which the Party-Ap-
pointed Expert anticipates giving testimony at the 
Evidentiary Hearing;

(g) an affirmation of his or her genuine belief in the 
opinions expressed in the Expert Report;

(h)   the signature of the Party-Appointed Expert and 
its date and place; and

(i) if the Expert Report has been signed by more than 
one person, an attribution of the entirety or specif-
ic parts of the Expert Report to each author.

3. If Expert Reports are submitted, any Party may, within 
the time ordered by  the  Arbitral  Tribunal,  submit to 
the Arbitral Tribunal and to the other Parties revised 
or additional Expert Reports, including reports or 
statements from persons not previously identified as 
Party-Appointed Experts, so long as any such revi-
sions or additions respond only to matters contained 
in another Party’s Witness Statements, Expert Reports 
or other submissions that have not been previously 
presented in the arbitration.

4. The Arbitral Tribunal in its discretion  may  order that 
any Party-Appointed Experts who will submit or who 
have submitted Expert Reports on the same or related 
issues meet and confer on such issues. At such meet-
ing, the Party-Appointed Experts shall attempt to reach 
agreement on the issues within the scope of their Ex-
pert Reports, and they shall record in writing any such 
issues on which they reach agreement, any remaining 
areas of disagreement and the reasons therefore.

5. If  a  Party-Appointed Expert whose appearance has 
been requested pursuant to Article 8.1 fails without a 
valid reason to appear for testimony at an Evidentia-
ry Hearing, the Arbitral Tribunal shall disregard any 
Expert Report by that Party-Appointed Expert related 
to that Evidentiary Hearing unless, in exceptional 
circumstances, the Arbitral Tribunal decides otherwise.

6. If the appearance of a Party-Appointed Expert has not 
been requested pursuant to Article 8.1, none of the 
other Parties shall be deemed to have agreed to the 
correctness of the content of the Expert Report.

Article 6 Tribunal-Appointed Experts

1. The Arbitral Tribunal, after consulting with the Parties, 
may appoint one or more independent Tribunal-Ap-
pointed Experts to report to it on specific issues desig-

nated by the Arbitral Tribunal. The Arbitral Tribunal 
shall establish the terms of reference for any Tribu-
nal-Appointed Expert Report after consulting with the 
Parties. A copy of the final terms of reference shall be 
sent by the Arbitral Tribunal to the Parties.

2. The Tribunal-Appointed Expert shall, before accepting 
appointment, submit to the Arbitral Tribunal and to 
the Parties a description of his or her qualifications 
and a statement of his or her independence from the 
Parties, their legal advisors and the Arbitral Tribunal. 
Within the time ordered by the Arbitral Tribunal, the 
Parties shall inform the Arbitral Tribunal whether 
they have any objections as to the Tribunal-Appointed 
Expert’s qualifications and independence. The Arbitral 
Tribunal shall decide promptly whether to accept any 
such objection. After the appointment of a Tribunal  
Appointed Expert, a Party may object to the expert’s 
qualifications or independence only if the objection 
is for reasons of which the Party becomes aware after 
the appointment has been made. The Arbitral Tribunal 
shall decide promptly what, if any, action to take.

3. Subject to the provisions of Article 9.2, the Tribunal  
Appointed Expert may request a Party to provide any 
information or to provide access to any Documents, 
goods, samples, property, machinery, systems, pro-
cesses or site for inspection, to the extent relevant to 
the case and material to its outcome. The authority of 
a Tribunal-Appointed Expert to request such informa-
tion or access shall be the same as the authority of the 
Arbitral Tribunal. The Parties and their representatives 
shall have the right to receive any such information 
and to attend any such inspection. Any disagreement 
between a Tribunal  Appointed Expert and a Party as 
to the relevance, materiality or appropriateness of such 
a request shall be decided by the Arbitral Tribunal, in 
the manner provided in Articles 3.5 through 3.8. The 
Tribunal  Appointed Expert shall record in the Expert 
Report any non-compliance by a Party with an appro-
priate request or decision by the Arbitral Tribunal and 
shall describe its effects on the determination of the 
specific issue.

4. The Tribunal-Appointed Expert shall report in writing 
to the Arbitral Tribunal in an Expert Report. The Ex-
pert Report shall contain:
(a) the full name and address of the Tribunal  Ap-

pointed Expert, and a description of his or her 
background, qualifications, training and experi-
ence;

(b) a statement of the  facts  on  which  he  or  she is 
basing his or her expert opinions and conclusions;

(c) his or her expert opinions and conclusions, 
including a description of the methods, evidence 
and information used in arriving at the conclu-
sions. Documents on which the Tribunal-Ap-
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pointed Expert relies that have not already been 
submitted shall be provided;

(d) if the Expert Report has been translated, a state-
ment as to the language in which it was originally 
prepared, and the language in which the Tribu-
nal-Appointed Expert anticipates giving testimony 
at the Evidentiary Hearing;

(e) an affirmation of his or her genuine  belief in the 
opinions expressed in the Expert Report;

(f) the signature of the Tribunal-Appointed Expert 
and its date and place; and

(g) if the Expert Report has been signed by more than 
one person, an attribution of the entirety or specif-
ic parts of the Expert Report to each author.

5. The Arbitral Tribunal shall send a copy of such Expert 
Report to the Parties. The Parties may examine any 
information, Documents, goods, samples, property, 
machinery, systems, processes or site for inspection 
that the Tribunal-Appointed Expert has examined and 
any correspondence between the Arbitral Tribunal and 
the Tribunal-Appointed Expert. Within the time or-
dered by the Arbitral Tribunal, any Party shall have the 
opportunity to respond to the Expert Report in a sub-
mission by the Party or through a Witness Statement 
or an Expert Report by a Party-Appointed Expert. The 
Arbitral Tribunal shall send the submission, Witness 
Statement or Expert Report to the Tribunal-Appointed 
Expert and to the other Parties.

6. At the request of a Party or of the Arbitral Tribunal, the 
Tribunal-Appointed Expert shall be present at an Evi-
dentiary Hearing. The Arbitral Tribunal may question 
the Tribunal-Appointed Expert, and he or she may be 
questioned by the Parties or by any Party-Appointed 
Expert on issues raised in his or her Expert Report, 
the Parties’ submissions or Witness Statement or the 
Expert Reports made by the Party  Appointed Experts 
pursuant to Article 6.5.

7. Any Expert Report made by a Tribunal-Appointed 
Expert and its conclusions shall be assessed by the 
Arbitral Tribunal with due regard to all circumstances 
of the case.

8. The fees and expenses of a Tribunal-Appointed Expert, 
to be funded in a manner determined by the Arbitral 
Tribunal, shall form part of the costs of the arbitration.

Article 7 Inspection

Subject to the provisions of Article 9.2, the Arbitral Tri-
bunal may, at the request of a Party or on its own motion, 
inspect or require the inspection by a Tribunal-Appointed 
Expert or a Party-Appointed Expert of any site, property, 
machinery or any other goods, samples, systems, process-
es or Documents, as it deems appropriate. The Arbitral 
Tribunal shall, in consultation with the Parties, determine 
the timing and arrangement for the inspection. The Parties 

and their representatives shall have the right to attend any 
such inspection.

Article 8 Evidentiary Hearing

1. Within the time ordered by the Arbitral Tribunal, each 
Party shall inform the Arbitral Tribunal and the other 
Parties of the witnesses whose appearance it requests. 
Each witness (which term includes, for the purposes 
of this Article, witnesses of fact and any experts) shall, 
subject to Article 8.2, appear for testimony at the Evi-
dentiary Hearing if such person’s appearance has been 
requested by any Party or by the Arbitral Tribunal. 
Each witness shall appear in person unless the Arbitral 
Tribunal allows the use of videoconference or similar 
technology with respect to a particular witness.

2. The Arbitral Tribunal shall at all times have complete 
control over the Evidentiary Hearing. The Arbitral 
Tribunal may limit or exclude any question to, answer 
by or appearance of a witness, if it considers such ques-
tion, answer or appearance to be irrelevant; immateri-
al, unreasonably burdensome, duplicative or otherwise 
covered by a reason for objection set forth in Article 
9.2. Questions to a witness during direct and re-direct 
testimony may not be unreasonably leading.

3. With respect to oral testimony at an Evidentiary Hear-
ing:
(a) the Claimant shall  ordinarily  first  present the 

testimony of its witnesses, followed by the Respon-
dent presenting the testimony of its witnesses;

(b) following direct testimony, any other Party may 
question such witness, in an order to be deter-
mined by the Arbitral Tribunal.  The Party who 
initially presented the witness shall subsequently 
have the opportunity to ask additional questions 
on the matters  raised  in the other Parties’ ques-
tioning;

(c) thereafter,   the   Claimant  shall  ordinarily first 
present the testimony of its Party-Appointed 
Experts, followed by the Respondent presenting 
the testimony of its Party-Appointed Experts. The 
Party who initially presented the Party  Appointed 
Expert shall subsequently have the opportunity to 
ask additional questions on the matters raised in 
the other Parties’ questioning;

(d) the Arbitral Tribunal may question a Tribunal  
Appointed Expert, and he or she may be ques-
tioned by the Parties or by any Party  Appointed 
Expert, on issues raised in the Tribunal-Appointed 
Expert Report, in the Parties’ submissions or in 
the Expert Reports made by the Party-Appointed 
Experts;

(e) if the arbitration is organised into separate issues 
or phases (such as jurisdiction, preliminary de-
terminations, liability and damages), the Parties 
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may agree or the Arbitral Tribunal may order the 
scheduling of testimony separately for each issue 
or phase;

(f) the Arbitral Tribunal, upon request of a Party or 
on its own motion, may vary this order of pro-
ceeding, including the arrangement of testimony 
by particular issues or in such a manner that 
witnesses be questioned at the same time and in 
confrontation with each other (witness conferenc-
ing);

(g) the Arbitral Tribunal may ask questions to a wit-
ness at any time.

4. A witness of fact providing testimony shall first affirm, 
in a manner determined appropriate by the Arbitral 
Tribunal, that he or she commits to tell the truth or, in 
the case of an expert witness, his or her genuine belief 
in the opinions to be expressed at the Evidentiary 
Hearing. If the witness has submitted a Witness State-
ment or an Expert Report, the witness shall confirm 
it. The Parties may agree or the Arbitral Tribunal may 
order that the Witness Statement or Expert Report 
shall serve as that witness’s direct testimony.

5. Subject to the provisions of Article 9.2, the Arbitral 
Tribunal may request any person to give oral or writ-
ten evidence on any issue that the Arbitral Tribunal 
considers to be relevant to the case and material to its 
outcome. Any witness called and questioned by the Ar-
bitral Tribunal may also be questioned by the Parties.

Article 9 Admissibility and Assessment of Evidence

1. The Arbitral Tribunal shall determine the admissibility, 
relevance, materiality and weight of evidence.

2. The Arbitral Tribunal shall, at the request of a Party or 
on its own motion, exclude from evidence or pro-
duction any Document, statement, oral testimony or 
inspection for any of the following reasons:
(a) lack of sufficient relevance to the case or materiali-

ty to its outcome;
(b) legal impediment or privilege under the legal or 

ethical rules determined by the Arbitral Tribunal 
to be applicable;

(c) unreasonable burden to produce the requested 
evidence;

(d) loss or destruction of the Document that has been 
shown with reasonable likelihood to have oc-
curred;

(e) grounds of commercial or technical confiden  
tiality that the Arbitral Tribunal determines to be 
compelling;

(f) grounds of special political or institutional sensi-
tivity (including evidence that has been classified 
as secret by .a government or a public internation-
al institution) that the Arbitral Tribunal deter-
mines to be compelling; or

(g) considerations of procedural economy, propor-
tionality, fairness or equality of the Parties that the 
Arbitral Tribunal determines to be compelling.

3. In considering issues of legal impediment or privilege 
under Article 9.2(b), and insofar as permitted by any 
mandatory legal or ethical rules that are determined by 
it to be applicable, the Arbitral Tribunal may take into 
account:
(a) any  need  to  protect  the   confidentiality  of a 

Document created or statement or oral commu-
nication made in connection with and for the 
purpose of providing or obtaining legal advice;

(b) any  need  to  protect   the  confidentiality  of a 
Document created or statement or oral commu-
nication made in connection with and for the 
purpose of settlement negotiations;

(c) the expectations of the Parties and their advisors 
at the time the legal impediment or privilege is 
said to have arisen;

(d) any possible waiver of any applicable legal im-
pediment or privilege by virtue of consent, earlier 
disclosure, affirmative use of the Document, state-
ment, oral communication or advice contained 
therein, or otherwise; and

(e) the need to maintain fairness and equality as 
between the Parties, particularly if they are subject 
to different legal or ethical rules.

4. The Arbitral Tribunal may, where appropriate, make 
necessary arrangements to permit evidence to be pre-
sented or considered subject to suitable confidentiality 
protection.

5. If a Party fails without satisfactory explanation to pro-
duce any Document requested in a Request to Produce 
to which it has not objected in due  time or fails to 
produce any Document ordered to be produced by the 
Arbitral Tribunal, the Arbitral Tribunal may infer that 
such document would be adverse to the interests of 
that Party.

6. If  a  Party fails without satisfactory explanation to 
make available any other relevant evidence, including 
testimony, sought by one Party to which the Party to 
whom the request was addressed has not objected 
in due time or fails to make available any  evidence,  
including  testimony, ordered by the Arbitral Tribunal 
to be produced, the Arbitral Tribunal may infer that 
such evidence would be adverse to the interests of that 
Party.

7. If the Arbitral Tribunal determines that a Party has 
failed to conduct itself in good faith in the taking of 
evidence, the Arbitral Tribunal may, in addition to any 
other measures available under these Rules, take such 
failure into account in its assignment of the costs of the 
arbitration, including costs arising out of or in connec-
tion with the taking of evidence.
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CHAPTER 15

International Bar Association (IBA)
 Guidelines for Party Representation in

International Arbitration1

The Guidelines

Preamble

The IBA Arbitration Committee established the Task Force 
on Counsel Conduct in International Arbitration (the ‘Task 
Force’) in 2008.

The mandate of the Task Force was to focus on issues of 
counsel conduct and party representation in internation-
al arbitration that are subject to, or informed by, diverse 
and potentially conflicting rules and norms.  As an initial 
inquiry, the Task Force undertook to determine whether 
such differing norms and practises may undermine the 
fundamental fairness and integrity of international arbi-
tral proceedings and whether international guidelines on 
party representation in international arbitration may assist 
parties, counsel and arbitrators.  In 2010, the Task Force 
commissioned a survey (the ‘Survey’) in order to examine 
these issues.  Respondents to the Survey expressed support 
for the development of international guidelines for party 
representation.

The Task Force proposed draft guidelines to the IBA Arbi-
tration Committee’s officers in October 2012. The Com-
mittee then reviewed the draft guidelines and consulted 
with experienced arbitration practitioners, arbitrators and 
arbitral institutions. The draft guidelines were then submit-
ted to all members of the IBA Arbitration Committee for 
consideration.

Unlike in domestic judicial settings, in which counsel are 
familiar with, and subject, to a single set of professional 
conduct rules, party representatives in international arbi-
tration may be subject to diverse and potentially conflicting 
bodies of domestic rules and norms. The range of rules and 
norms applicable to the representation of parties in inter-
national arbitration may include those of the party repre-
sentative’s home jurisdiction, the arbitral seat, and the place 

where hearings physically take place. The Survey revealed 
a high degree of uncertainty among respondents regarding 
what rules govern party representation in international 
arbitration. The potential for confusion may be aggravat-
ed when individual counsel working collectively, either 
within a firm or through a co-counsel relationship, are 
themselves admitted to practise in multiple jurisdictions 
that have conflicting rules and norms.

In addition to the potential for uncertainty, rules and 
norms developed for domestic judicial litigation may be 
ill-adapted to international arbitral proceedings. Indeed, 
specialised practises and procedures have been developed 
in international arbitration to accommodate the legal and 
cultural differences among participants and the complex, 
multinational nature of the disputes. Domestic profession-
al conduct rules and norms, by contrast, are developed to 
apply in specific legal cultures consistent with established 
national procedures.

The IBA Guidelines on Party Representation in Interna-
tional Arbitration (the ‘Guidelines’) are inspired by the 
principle that party representatives should act with integri-
ty and honesty and should not engage in activities de-
signed to produce unnecessary delay or expense, including 
tactics aimed at obstructing the arbitration proceedings.

As with the International Principles on Conduct for the 
Legal Profession, adopted by the IBA on 28 May 2011, the 
Guidelines are not intended to displace otherwise appli-
cable mandatory laws, professional or disciplinary rules, 
or agreed arbitration rules that may be relevant or appli-
cable to matters of party representation. They are also not 
intended to vest arbitral tribunals with powers otherwise 
reserved to bars or other professional bodies.

The use of the term guidelines rather than rules is intend-
ed to highlight their contractual nature. The parties may 
thus adopt the Guidelines or a portion thereof by agree-
ment. Arbitral tribunals may also apply the Guidelines in 
their discretion, subject to any applicable mandatory rules, 
if they determine that they have the authority to do so.
The Guidelines are not intended to limit the flexibility that 

1Reprinted with the kind permission of the International Bar Association.  
Copyright International Bar Association 2013.  All rights reserved.
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is inherent in, and a considerable advantage of international 
arbitration, and parties and arbitral tribunals may adapt 
them to the particular circumstances of each arbitration.

Definitions

In the IBA Guidelines on Party Representation in Interna-
tional Arbitration:

‘Arbitral Tribunal’ or ‘Tribunal’ means a sole Arbitrator or a 
panel of Arbitrators in the arbitration;

‘Arbitrator’ means an arbitrator in the arbitration;

‘Document’ means a writing, communication, picture, 
drawing, program or data of any kind, whether recorded or 
maintained on paper or by electronic, audio, visual or any 
other means;

‘Domestic Bar’ or ‘Bar’ means the national or local authority 
or authorities responsible for the regulation of the profes-
sional conduct of lawyers;

‘Evidence’ means documentary evidence and written and 
oral testimony.

‘Ex Parte Communications’ means oral or written commu-
nications between a Party Representative and an Arbitrator 
or prospective Arbitrator without the presence or knowl-
edge of the opposing Party or Parties;

‘Expert’ means a person or organisation appearing before 
an Arbitral Tribunal to provide expert analysis and opinion 
on specific issues determined by a Party or by the Arbitral 
Tribunal;

‘Expert Report’ means a written statement by an Expert;

‘Guidelines’ mean these IBA Guidelines on Party Represen-
tation in International Arbitration, as they may be revised 
or amended from time to time;

‘Knowingly’ means with actual knowledge of the fact in 
question;

‘Misconduct’ means a breach of the present Guidelines or 
any other conduct that the Arbitral Tribunal determines to 
be contrary to the duties of a Party Representative;

‘Party’ means a party to the arbitration;
 
‘Party-Nominated Arbitrator’ means an Arbitrator who is 
nominated or appointed by one or more Parties;

‘Party Representative’ or ‘Representative’ means any person, 
including a Party’s employee, who appears in an arbitration 

on behalf of a Party and makes submissions, arguments or 
representations to the Arbitral Tribunal on behalf of such 
Party, other than  in the capacity as a Witness or Expert, 
and whether or not legally qualified or admitted to a Do-
mestic Bar;

‘Presiding Arbitrator’ means an arbitrator who is either a 
sole Arbitrator or the chairperson of the Arbitral Tribunal;

‘Request to Produce’ means a written request by a Party that 
another Party produce Documents;

‘Witness’ means a person appearing before an Arbitral 
Tribunal to provide testimony of fact;

‘Witness Statement’ means a written statement by a Witness 
recording testimony.

Application of Guidelines

1. The Guidelines shall apply where and to the extent that 
the Parties have so agreed, or the Arbitral Tribunal 
after consultation with the Parties, wishes to rely upon 
them after having determined that it has the authority 
to rule on matters of Party representation to ensure the 
integrity and fairness of the arbitral proceedings.

2. In the event of any dispute regarding the meaning of the 
Guidelines, the Arbitral Tribunal should interpret them 
in accordance with their overall purpose and in the 
manner most appropriate for the particular arbitration.

3. The Guidelines are not intended to displace  otherwise 
applicable mandatory laws, professional or disciplinary 
rules, or agreed arbitration rules, in matters of Party 
representation. The Guidelines are also not intended to 
derogate from the arbitration agreement or to under-
mine either a Party representative’s primary duty of 
loyalty to the party whom he or she represents or a 
Party Representative’s paramount obligation to present 
such Party’s case to the Arbitral Tribunal.

 
Comments to Guidelines 1-3

As explained in the Preamble, the Parties and Arbitral 
Tribunals may benefit from guidance in matters of Party 
Representation, in particular in order to address instances 
where differing norms and expectations may threaten the 
integrity and fairness of the arbitral proceedings.

By virtue of these Guidelines, Arbitral Tribunals need not, 
in dealing with such issues, and subject to applicable man-
datory laws, be limited by a choice-of-law rule or private 
international law analysis to choosing among national 
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or domestic professional conduct rules. Instead, these 
Guidelines offer an approach designed to account for the 
multi-faceted nature of international arbitral proceedings.

These Guidelines shall apply where and to the extent that 
the Parties have so agreed. Parties may adopt these Guide-
lines, in whole or in part, in their arbitration agreement or 
at any time subsequently.

An Arbitral Tribunal may also apply, or draw inspiration 
from, the Guidelines, after having determined that it has 
the authority to rule on matters of Party representation in 
order to ensure the integrity and fairness of the arbitral pro-
ceedings. Before making such determination, the Arbitral 
Tribunal should give the Parties an opportunity to express 
their views.

These Guidelines do not state whether Arbitral Tribunals 
have the authority to rule on matters of Party represen-
tation and to apply the Guidelines in the absence of an 
agreement by the Parties to that effect  The Guidelines 
neither recognise nor exclude the existence of such author-
ity. It remains for the Tribunal to make a determination as 
to whether it has the authority to rule on matters of Party 
representation and to apply the Guidelines.

A Party Representative, acting within the authority granted 
to it, acts on behalf of the Party whom he or she represents. 
It follows therefore that an obligation or duty bearing on a 
Party Representative is an obligation or duty of the repre-
sented Party, who may ultimately bear the consequences of 
the misconduct of its Representative.
 
Party Representation

4. Party Representatives should identify themselves to the 
other Party or Parties and the Arbitral Tribunal at the 
earliest opportunity. A Party should promptly inform 
the Arbitral Tribunal and the other Party or Parties of 
any change in such representation.

5. Once the Arbitral Tribunal has been constituted, a 
person should not accept representation of a Party in 
the arbitration when a relationship exists between the 
person and an Arbitrator that would create a conflict 
of interest, unless none of the Parties objects after 
proper disclosure.

6. The Arbitral Tribunal may, in case of breach of Guide-
line 5, take measures appropriate to safeguard the 
integrity of the proceedings, including the exclusion of 
the new Party Representative from participating in all 
or part of the arbitral proceedings.

Comments to Guidelines 4-6

Changes in Party representation in the course of the 
arbitration may, because of conflicts of interest between a 
newly-appointed Party Representative and one or more of 
the Arbitrators, threaten the integrity of the proceedings. In 
such case, the Arbitral Tribunal may, if compelling circum-
stances so justify, and where it has found that it has the req-
uisite authority, consider excluding the new Representative 
from participating in all or part of the arbitral proceedings. 
In assessing whether any such conflict of interest exists, 
the Arbitral Tribunal may rely on the IBA Guidelines on 
Conflicts of Interest in International Arbitration.

Before resorting to such measure, it is important that the 
Arbitral Tribunal give the Parties an opportunity to express 
their views about the existence of a conflict, the extent of 
the Tribunal’s authority to act in relation to such conflict, 
and the consequences of the measure that the Tribunal is 
contemplating.

Communications with Arbitrators

7. Unless agreed otherwise by the Parties, and subject to 
the exceptions below, a Party Representative should 
not engage in any Ex Parte Communications with an 
Arbitrator concerning the arbitration.

 
8. It is not improper for a Party Representative to have 

Ex Parte Communications in the following circum-
stances:

(a) A Party Representative may communicate 
with a prospective Party-Nominated Arbitrator to 
determine his or her expertise, experience, ability, 
availability, willingness and the existence of poten-
tial conflicts of interest.

(b) A Party Representative may communicate 
with a prospective or appointed Party-Nominated 
Arbitrator for the purpose of the selection of the 
Presiding Arbitrator.

(c) A Party Representative may, if the Parties 
are in agreement that such a communication is 
permissible, communicate with a prospective Presid-
ing Arbitrator to determine his or her expertise, 
experience, ability, availability, willingness and the 
existence of potential conflicts of interest.

(d) While communications with a prospective 
Party-Nominated Arbitrator or Presiding Arbitrator 
may include a general description of the dispute, 
a Party Representative should not seek the views 
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of the prospective Party-Nominated Arbitrator or 
Presiding Arbitrator on the substance of the dispute.

Comments to Guidelines 7-8

Guidelines 7-8 deal with communications between a Party 
Representative and an Arbitrator or potential Arbitrator 
concerning the arbitration.

The Guidelines seek to reflect best international practices 
and, as such, may depart from potentially diverging do-
mestic arbitration practices that are more restrictive or, to 
the contrary, permit broader Ex Parte Communications.

Ex Parte Communications, as defined in these Guidelines, 
may occur only in defined circumstances, and a Party 
Representative should otherwise refrain from any such 
communication. The Guidelines do not seek to define 
when the relevant period begins or ends. Any communica-
tion that takes place in the context of, or in relation to, the 
constitution of the Arbitral Tribunal is covered.
 
Ex Parte Communications with a prospective Arbitrator 
(Party-Nominated or Presiding Arbitrator) should be 
limited to providing a general description of the dispute 
and obtaining information regarding the suitability of the 
potential Arbitrator, as described in further detail below. 
A Party Representative should not take the opportunity to 
seek the prospective Arbitrator’s views on the substance of 
the dispute.

The following discussion topics are appropriate in pre-ap-
pointment communications in order to assess the pro-
spective Arbitrator’s expertise, experience, ability, avail-
ability, willingness and the existence of potential conflicts 
of interest: (a) the prospective Arbitrator’s publications, 
including books, articles and conference papers or en-
gagements; (b) any activities of the prospective Arbitrator 
and his or her law firm or organisation within which he 
or she operates, that may raise justifiable doubts as to the 
prospective Arbitrator’s independence or impartiality; (c) 
a description of the general nature of the dispute; (d) the 
terms of the arbitration agreement, and in particular any 
agreement as to the seat, language, applicable law and rules 
of the arbitration; (e) the identities of the Parties, Party 
Representatives, Witnesses, Experts and interested parties; 
and (f) the anticipated timetable and general conduct of 
the proceedings.

Applications to the Arbitral Tribunal without the presence 
or knowledge of the opposing Party or Parties may be 
permitted in certain circumstances, if the parties so agreed, 
or as permitted by applicable law. Such may be the case, in 
particular, for interim measures.

Finally, a Party Representative may communicate with the 
Arbitral Tribunal if the other Party or Parties fail to partici-
pate in a hearing or proceedings and are not represented.

Submissions to the Arbitral Tribunal

9. A Party Representative should not make any knowing-
ly false submission of fact to the Arbitral Tribunal.

10. In the event that a Party Representative learns that 
he or she previously made a false submission of fact to 
the Arbitral Tribunal the Party Representative should, 
subject to countervailing considerations of confidenti-
ality and privilege, promptly correct such submission.

11.  A Party Representative should not submit Witness 
or Expert evidence that he or she knows to be false. 
If a Witness or Expert intends to present or presents 
evidence that a Party Representative knows or later 
discovers to be false, such Party Representative should 
promptly advise the Party whom he or she represents 
of the necessity of taking remedial measures and of the 
consequences of failing to do so.  Depending upon the 
circumstances, and subject to countervailing consider-
ations of confidentiality and privilege, the Party Rep-
resentative should promptly take remedial measures, 
which may include one or more of the following:

a) advise the Witness or Expert to testify truthfully;

b) take reasonable steps to deter the Witness or 
Expert from submitting false evidence;

c) urge the Witness or Expert to correct or withdraw 
the false evidence;

d) correct or withdraw the false evidence;

e) withdraw as Party Representative if the circum-
stances so warrant.

Comments to Guidelines 9-11

Guidelines 9-11 concern the responsibility of a Party 
Representative when making submissions and tendering 
evidence to the Arbitral Tribunal. This principle is some-
times referred to as the duty of candour or honesty owed to 
the Tribunal.

The Guidelines identify two aspects of the responsibility of 
a Party Representative: the first relates to submissions of 
fact made by a Party Representative (Guidelines 9 and 10), 
and the second concerns the evidence given by a Witness or 
Expert (Guideline 11).
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With respect to submissions to the Arbitral Tribunal, these 
Guidelines contain two limitations to the principles set out 
for Party Representatives. First, Guidelines 9 and 10 are 
restricted to false submissions of fact.  Secondly, the Party 
Representative must have actual knowledge of the false 
nature of the submission, which may be inferred from the 
circumstances.

Under Guideline 10, a Party Representative should prompt-
ly correct any false submissions of fact previously made to 
the Tribunal, unless prevented from doing so by counter-
vailing considerations of confidentiality and privilege.  Such 
principle also applies, in case of a change in representation, 
to a newly-appointed Party Representative who becomes 
aware that his or her predecessor made a false submission.

With respect to legal submissions to the Tribunal, a Party 
Representative may argue any construction of a law, a 
contract, a treaty or any authority that he or she believes is 
reasonable.

Guideline 11 addresses the presentation of evidence to 
the Tribunal that a Party Representative knows to be false. 
A Party Representative should not offer knowingly false 
evidence or testimony. A Party Representative therefore 
should not assist a Witness or Expert or seek to influence 
a Witness or Expert to give false evidence to the Tribunal 
in oral testimony or written Witness Statements or Expert 
Reports.

The considerations outlined for Guidelines 9 and 10 apply 
equally to Guideline 11. Guideline 11 is more specific in 
terms of the remedial measures that a Party Representative 
may take in the event that the Witness or Expert intends to 
present or presents evidence that the Party Representative 
knows or later discovers to be false. The list of remedial 
measures provided in Guideline 11 is not exhaustive. Such 
remedial measures may extend to the Party Representative’s 
withdrawal from the case, if the circumstances so warrant. 
Guideline 11 acknowledges, by using the term ‘may’, that 
certain remedial measures, such as correcting or withdraw-
ing false Witness or Expert evidence may not be compatible 
with the ethical rules bearing on counsel in some jurisdic-
tions.

Information Exchange and Disclosure

12.  When the arbitral proceedings involve or are likely to 
involve Document production, a Party Representa-
tive should inform the client of the need to preserve, 
so far as reasonably possible, Documents, including 
electronic Documents that would otherwise be deleted 
in accordance with a Document retention policy or in 
the ordinary course of business, which are potentially 
relevant to the arbitration.

13. A Party Representative should not make any Request 
to Produce, or any objection to a Request to Produce, 
for an improper purpose, such as to harass or cause 
unnecessary delay.

14. A. Party Representative should explain to the Party 
whom he or she represents the necessity of producing 
and potential consequences of failing to produce, any 
Document that the Pally or Parties have undertaken, 
or been ordered, to produce.

15. A Party Representative should advise the Party whom 
he or she represents to take, and assist such Party in 
taking, reasonable steps to ensure that: (i) a reason-
able search is made for Documents that a Party has 
undertaken, or been ordered, to produce and (ii) all 
non-privileged, responsive Documents are produced.

16. A. Party Representative should not suppress or conceal 
or advise a Party to suppress or conceal, Documents 
that have been requested by another Party or that the 
Party whom he or she represents has undertaken, or 
been ordered, to produce.

17. If, during the course of an arbitration, a Party 
Representative becomes aware of the existence of a 
Document that should have been produced, but was 
not produced, such Party Representative should advise 
the Party whom he or she represents of the necessity 
of producing the Document and the consequences of 
failing to do so.

Comments to Guidelines 12-17

The IBA addressed the scope of Document production in 
the IBA Rules on the Taking of Evidence in International 
Arbitration (see Articles 3 and 9). Guidelines 12-17 con-
cern the conduct of Party Representatives in connection 
with Document production.

Party Representatives are often unsure whether and to what 
extent their respective domestic standards of professional 
conduct apply to the process of preserving, collecting and 
producing documents in international arbitration. It is 
common for Party Representatives in the same arbitration 
proceeding to apply different standards. For example, one 
Party Representative may consider him- or her-self obli-
gated to ensure that the Party whom he or she represents 
undertakes a reasonable search for, and produces, all re-
sponsive, non-privileged Documents, while another Party 
Representative may view Document production as the sole 
responsibility of the Party whom he or she represents. In 
these circumstances, the disparity in access to information 
or evidence may undermine the integrity and fairness of 
the arbitral proceedings.
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The Guidelines are intended to address these difficulties by 
suggesting standards of conduct in international arbitra-
tion. They may not be necessary in cases where Party Rep-
resentatives share similar expectations with respect to their 
role in relation to Document production or in cases where 
Document production is not done or is minimal.

The Guidelines are intended to foster the taking of objec-
tively reasonable steps to preserve, search for and produce 
Documents that a Party has an obligation to disclose.

Under Guidelines 12-17, a Party Representative should, un-
der the given circumstances, advise the Party whom he or 
she represents to: (i) identify those persons within the Par-
ty’s control who might possess Documents potentially rele-
vant to the arbitration, including electronic Documents; (ii) 
notify such persons of the need to preserve and not destroy 
any such Documents; and (iii) suspend or otherwise make 
arrangements to override any Document retention or other 
policies/practises whereby potentially relevant Documents 
might be destroyed in the ordinary course of business.

Under Guidelines 12-17, a Party Representative should, 
under the given circumstances, advise the Party whom he 
or she represents to, and assist such Party to: (i) put in place 
a reasonable and proportionate system for collecting and 
reviewing Documents within the possession of persons 
within the Party’s control in order to identify Documents 
that are relevant to the arbitration or that have been 
requested by another Party; and (ii) ensure that the Party 
Representative is provided with copies of, or access to, all 
such Documents.

While Article 3 of the IRA Rules on the Taking of Evidence 
in International Arbitration requires the production of 
Documents relevant to the case and material to its outcome, 
Guideline 12 refers only to potentially relevant Documents 
because its purpose is different when a Party Representative 
advises the Party whom he or she represents to preserve 
evidence, such Party Representative is typically not at that 
stage in a position to assess materiality, and the test for 
preserving and collecting Documents therefore should be 
potential relevance to the case at hand.

Finally, a Party Representative should not make a Request 
to Produce, or object to a Request to Produce, when such 
request or objection is only aimed at harassing, obtaining 
documents for purposes extraneous to the arbitration, or 
causing unnecessary delay (Guideline 13).

Witnesses and Experts

18. Before seeking any information from a potential 
Witness or Expert, a Party Representative should iden-
tify himself or herself; as well as the Party he or she 

represents, and the reason for which the information is 
sought.

19. A Party Representative should make any potential 
Witness aware that he or she has the right to inform 
or instruct his or her own counsel about the contact 
and to discontinue the communication with the Party 
Representative.

20. A Party Representative may assist Witnesses in the 
preparation of Witness Statements and Experts in the 
preparation of Expert Reports.

21. A Party Representative should seek to ensure that a 
Witness Statement reflects the Witness’s own account 
of relevant facts, events and circumstances.

22. A Party Representative should seek to ensure that an 
Expert Report reflects the Expert’s own analysis and 
opinion.

 
23. A Party Representative should not invite or encourage 

a Witness to give false evidence.

24. A Party Representative may, consistent with the 
principle that the evidence given should reflect the 
Witness’s own account of relevant facts, events or 
circumstances, or the Expert’s own analysis or opinion, 
meet or interact with Witnesses and Experts in order 
to discuss and prepare their prospective testimony.

25. A Party Representative may pay, offer to pay, or acqui-
esce in the payment of

(a) expenses reasonably incurred by a Witness or 
Expert in preparing to testify or testifying at a 
hearing;

(b) reasonable compensation for the loss of time in-
curred by a Witness in testifying and preparing 
to testify; and

(c) reasonable fees for the professional services of a 
Party-appointed Expert.

Comments to Guidelines 18-25

Guidelines 18-25 are concerned with interactions between 
Party Representatives and Witnesses and Experts. The 
interaction between Party Representatives and Witnesses is 
also addressed in Guidelines 9-11 concerning Submissions 
to the Arbitral Tribunal

Many international arbitration practitioners desire more 
transparent and predictable standards of conduct with 
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respect to relations with Witnesses and Experts in order to 
promote the principle of equal treatment among Parties. 
Disparate practises among jurisdictions may create inequal-
ity and threaten the integrity of the arbitral proceedings.

The Guidelines are intended to reflect best international ar-
bitration practise with respect to the preparation of Witness 
and Expert testimony.

When a Party Representative contacts a potential Witness, 
he or she should disclose his or her identity and the reason 
for the contact before seeking any information from the 
potential Witness (Guideline 18). A Party Representative 
should also make the potential Witness aware of his or 
her right to inform or instruct counsel about this contact 
and involve such counsel in any further communication 
(Guideline 19).

Domestic professional conduct norms in some jurisdic-
tions require higher standards with respect to contacts 
with potential Witnesses who are known to be represented 
by counsel. For example, some common law jurisdictions 
maintain a prohibition against contact by counsel with any 
potential Witness whom counsel knows to be represented 
in respect of the particular arbitration.

If a Party Representative determines that he or she is sub-
ject to a higher standard than the standard prescribed in 
these Guidelines, he or she may address the situation with 
the other Party and/or the Arbitral Tribunal.

As provided by Guideline 20, a Party Representative may 
assist in the preparation of Witness Statements and Expert 
Reports, but should seek to ensure that a Witness Statement 
reflects the Witness’s own account of relevant facts, events 
and circumstances (Guideline 21), and that any Expert 
Report reflects the Expert’s own views, analysis and conclu-
sions (Guideline 22).

A Party Representative should not invite or encourage a 
Witness to give false evidence (Guideline 23).

As part of the preparation of testimony for the arbitration, a 
Party Representative may meet with Witnesses and Experts 
(or potential Witnesses and Experts) to discuss their pro-
spective testimony. A Party Representative may also help a 
Witness in preparing his or her own Witness Statement or 
Expert Report. Further, a Party Representative may assist 
a Witness in preparing for their testimony in direct and 
cross-examination, including through practise questions 
and answers (Guideline 24). This preparation may include 
a review of the procedures through which testimony will 
be elicited and preparation of both direct testimony and 
cross-examination. Such contacts should however not alter 
the genuineness of the Witness or Expert evidence, which 
should always reflect the Witness’s own account of relevant 

facts, events or circumstances, or the Expert’s own analysis 
or opinion.
 
Finally, Party Representatives may pay, offer to pay or 
acquiesce in the payment of reasonable compensation to 
a Witness for his or her time and a reasonable fee for the 
professional services of an Expert (Guideline 25).

Remedies for Misconduct

26. If the Arbitral Tribunal, after giving the Parties notice 
and a reasonable opportunity to be heard, finds that a 
Party Representative has committed Misconduct, the 
Arbitral Tribunal, as appropriate, may:
(a) admonish the Party Representative;
(b) draw appropriate inferences in assessing the 

evidence relied upon, or the legal arguments 
advanced by, the Party Representative;

(c) consider the Party Representative’s Misconduct 
in apportioning the costs of the arbitration, 
indicating, if appropriate, how and in what 
amount the Party Representative’s Misconduct 
leads the Tribunal to a different apportionment 
of costs;

(d) take any other appropriate measure in order 
to preserve the fairness and integrity of the 
proceedings.

27. In addressing issues of Misconduct, the Arbitral Tribunal 
should take into account
(a)  the need to preserve the integrity and fairness 

of the arbitral proceedings and the enforceabili-
ty of the award;

(b)  the potential impact of a ruling regarding Mis-
conduct on the rights of the Parties;

(c) the nature and gravity of the Misconduct, 
including the extent to which the misconduct 
affects the conduct of the proceedings;

(d) the good faith of the Party Representative;
(e) relevant considerations of privilege and confi-

dentiality; and
(f) the extent to which the Party represented by 

the Party Representative knew of; condoned, 
directed, or participated in, the Misconduct.

 
Comments to Guidelines 26-27

Guidelines 26-27 articulate potential remedies to address 
Misconduct by a Party Representative.

Their purpose is to preserve or restore the fairness and 
integrity of the arbitration.

The Arbitral Tribunal should seek to apply the most pro-
portionate remedy or combination of remedies in light of 
the nature and gravity of the Misconduct, the good faith of 
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the Party Representative and the Party whom he or she rep-
resents, the impact of the remedy on the Parties’ rights, and 
the need to preserve the integrity, effectiveness and fairness 
of the arbitration and the enforceability of the award.

Guideline 27 sets forth a list of factors that is neither 
exhaustive nor binding, but instead reflects an overarching 
balancing exercise to be conducted in addressing matters 
of Misconduct by a Party Representative in order to ensure 
that the arbitration proceed in a fair and appropriate man-
ner.

Before imposing any remedy in respect of alleged Miscon-
duct, it is important that the Arbitral Tribunal gives the 
Parties and the impugned Representative the right to be 
heard in relation to the allegations made.
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CHAPTER 16

International Bar Association (IBA)
 Guidelines on Conflicts of Interest in

International Arbitration 20141

Since  their  issuance  in  2004, the IBA  Guidelines on Con-
flicts of Interest in  International Arbitration (the ‘Guide-
lines’)2 have gained  wide  acceptance within the interna-
tional arbitration community. Arbitrators commonly use 
the Guidelines when making decisions about prospective 
appointments and disclosures. Likewise, parties and their 
counsel frequently consider the Guidelines in assessing the 
impartiality and independence of arbitrators, and arbitral 
institutions and courts also often consult the Guidelines 
in considering challenges to arbitrators. As contemplat-
ed when the Guidelines were first adopted, on the eve of 
their tenth anniversary it was considered appropriate to 
reflect on the accumulated experience of using them and 
to identify areas of possible clarification  or  improvement.  
Accordingly, in  2012, the IBA Arbitration Committee   
initiated a review of the Guidelines, which was conducted  
by an expanded  Conflicts  of  Interest  Subcommittee (the 
‘Subcommittee’),3 representing diverse legal cultures and 

a range of perspectives, including counsel, arbitrators and 
arbitration users. The Subcommittee was chaired by David 
Arias, later co-chaired by Julie Bédard, and the review pro-
cess was conducted under the leadership of Pierre Bienve-
nu and Bernard Hanotiau.

While the Guidelines were originally intended to apply 
to both commercial and investment arbitration, it was 
found in the course of the review process that uncertainty 
lingered as to their application to investment arbitration. 
Similarly, despite a comment in the original version of the 
Guidelines that their application extended to non-legal pro-
fessionals serving as arbitrator, there appeared to remain 
uncertainty in this regard as well. A consensus emerged in 
favour of a general affirmation that the Guidelines apply to 
both commercial and investment arbitration, and to both 
legal and non-legal professionals serving as arbitrator.
The Subcommittee has carefully considered a number of 
issues that have received attention in international arbi-
tration practice since 2004, such as the effects of so-called 
‘advance waivers’, whether the fact of acting concurrently 
as counsel and arbitrator in unrelated cases raising sim-
ilar legal issues warrants disclosure, ‘issue’ conflicts, the 
independence and impartiality of arbitral or administrative 
secretaries and third  party funding. The revised Guidelines 
reflect the Subcommittee’s conclusions on these issues.

The Subcommittee has also considered, in view of the 
evolution of the global practice of international arbitration, 
whether the revised Guidelines should impose stricter 
standards in regard to arbitrator disclosure. The revised 
Guidelines reflect the conclusion that, while the basic 
approach of the 2004 Guidelines should not be altered, 
disclosure should be required in certain circumstances not 
contemplated in the 2004 Guidelines. It is also essential to 
reaffirm that the fact of requiring disclosure - or of an ar-
bitrator making a disclosure - does not imply the existence 
of doubts as to the impartiality or independence of the 

1Reprinted with the kind permission of the International Bar Association.  
Copyright International Bar Association.  Copyright 2014.  All rights 
reserved.

2The  2004 Guidelines were drafted by a Working Group of 19 experts: 
Henri Alvarez, Canada; John Beechey, England; Jim Carter, United States; 
Emmanuel Gaillard, France; Emilio Gonzales de Castilla, Mexico; Bernard 
Hanotiau, Belgium; Michael Hwang, Singapore; Albert Jan van den Berg, 
Belgium; Doug Jones, Australia; Gabrielle Kaufmann-Kohler, Switzer-
land; Arthur Marriott, England; Tore Wiwen Nilsson, Sweden; Hilmar 
Raeschke-Kessler, Germany; David W Rivkin, United States; Klaus Sachs, 
Germany; Nathalie Voser, Switzerland (Rapporteur); David Williams, 
New Zealand; Des Williams, South Africa; and Otto de Witt Wijnen, The 
Netherlands (Chair).

3The members of the expanded Subcommittee on Conflicts of Inter-
est were: Habib Almulla, United Arab Emirates; David Arias, Spain 
(Co-Chair); Julie Bédard, United States (Co-Chair); José Astigarraga, 
United States; Pierre Bienvenu, Canada (Review Process Co-Chair); Karl  
Heinz Böckstiegel, Germany; Yves Derains, France; Teresa Giovannini, 
Switzerland; Eduardo Damiao Goncalves, Brazil; Bernard Hanotiau, Bel-
gium  (Review Process Co-Chair); Paula Hodges, England; Toby Landau, 
England; Christian Leathley, England; Carole Malinvaud, France; Ciccu 
Mukhopadhaya, India; Yoshimi Ohara, Japan; Tinuade Oyekunle, Nigeria; 
Eun Young Park, Korea; Constantine Partasides, England; Peter Rees, The 
Netherlands; Anke Sessler, Germany; Guido Tawil, Argentina; Jingzhou 
Tao, China; Gäetan Verhoosel, England (Rapporteur); Nathalie Voser, 
Switzerland; Nassib Ziadé, United Arab Emirates; and Alexis Mourre. 

Assistance was provided by: Niuscha Bassiri, Belgium; Alison Fitzgerald, 
Canada; Oliver Cojo, Spain; and Ricardo Dalmaso Marques, Brazil.
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arbitrator. Indeed, the standard for disclosure differs from 
the standard for challenge. Similarly, the revised Guide-
lines are not in any way intended to discourage the service 
as arbitrators of lawyers practising in large firms or legal 
associations.

The Guidelines were adopted by resolution of the IBA 
Council on Thursday 23 October 2014. The Guidelines are 
available for download at: www.ibanet. org/Publications/
publications_IBA_guides_and_ free_materials.aspx

Signed by the Co-Chairs of the Arbitration Committee 
Thursday 23 October 2014

Eduardo Zuleta

Paul Friedland

Introduction

1. Arbitrators and party representatives are often unsure 
about the scope of their disclosure obligations. The 
growth of international business, including larger 
corporate groups and international law firms, has 
generated more disclosures and resulted in increased 
complexity in the analysis of disclosure and conflict 
of interest issues. Parties have more opportunities to 
use challenges of arbitrators to delay arbitrations, or 
to deny the opposing party the arbitrator of its choice. 
Disclosure of any relationship, no matter how minor or 
serious, may lead to unwarranted or frivolous chal-
lenges.  At the same time, it is important that more 
information be made available to the parties, so as to 
protect awards against challenges based upon alleged 
failures to disclose, and to promote a level playing field 
among parties and among counsel engaged in interna-
tional arbitration.

2. Parties, arbitrators, institutions and courts face com-
plex decisions about the information that arbitrators 
should disclose and the standards to apply to disclo-
sure. In addition, institutions and courts face difficult 
decisions when an objection or a challenge is made af-
ter a disclosure. There is a tension between, on the one 
hand, the parties’ right to disclosure of circumstances 
that may call into question an arbitrator’s impartiality 
or independence in order to protect the parties’ right 
to a fair hearing, and, on the other hand, the need to 
avoid unnecessary challenges against arbitrators in 
order to protect the parties’ ability to select arbitrators 
of their choosing.

3. It is in the interest of the international arbitration com-
munity that arbitration proceedings are not hindered 
by ill-founded challenges against arbitrators and that 

the legitimacy of the process is not affected by uncer-
tainty and a lack of uniformity in the applicable stan-
dards for disclosures, objections and challenges. The 
2004 Guidelines reflected the view that the standards 
existing at the time lacked sufficient clarity and unifor-
mity in their application. The Guidelines, therefore, set 
forth some ‘General Standards and Explanatory Notes 
on the Standards’.  Moreover, in order to promote   
greater   consistency   and to avoid unnecessary chal-
lenges and arbitrator withdrawals and removals, the 
Guidelines list specific situations indicating whether 
they warrant disclosure or disqualification of an arbi-
trator. Such lists, designated ‘Red’, ‘Orange’ and ‘Green’ 
(the ‘Application Lists’), have been updated and appear 
at the end of these revised Guidelines.

4. The Guidelines reflect the understanding of the IBA 
Arbitration Committee as to the best current inter-
national practice,   firmly   rooted in the principles 
expressed in the General Standards below. The General 
Standards and the Application Lists are based upon 
statutes and case law in a cross-section of jurisdic-
tions, and upon the judgement and experience of 
practitioners involved in international arbitration. 
In reviewing the 2004 Guidelines, the IBA Arbitra-
tion Committee updated its analysis of the laws and 
practices in a number of jurisdictions. The Guidelines 
seek to balance the various interests of parties, repre-
sentatives, arbitrators and arbitration institutions, all of 
whom have a responsibility for ensuring the integrity, 
reputation and efficiency of international arbitration. 
Both the 2004 Working Group and the Subcommittee 
in 2012/2014 have sought and considered the views 
of leading arbitration institutions, corporate counsel 
and other persons involved in international arbitration 
through public consultations at IBA annual meetings, 
and at meetings with arbitrators and practitioners. The 
comments received were reviewed in detail and many 
were adopted. The IBA Arbitration Committee is grate-
ful for the serious consideration given to its proposals 
by so many institutions and individuals.

5. The Guidelines apply to international commercial 
arbitration and investment arbitration, whether the 
representation of the parties is carried out by lawyers 
or non-lawyers, and irrespective of whether or not 
non-legal professionals serve as arbitrators.

6. These Guidelines are not legal provisions and do not 
override any applicable national law or arbitral rules 
chosen by the parties. However, it is hoped that, as was 
the case for the 2004 Guidelines and other sets of rules 
and guidelines of the IBA Arbitration Committee, the 
revised Guidelines will find broad acceptance within 
the international arbitration community, and that they 

http://www.ibanet
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will assist parties, practitioners, arbitrators, institutions 
and courts in dealing with these important questions 
of impartiality and independence. The IBA Arbitration 
Committee trusts that the Guidelines will be applied 
with robust common sense and without unduly for-
malistic interpretation.

7. The Application Lists cover many of the varied situa-
tions that commonly arise in practice, but they do not 
purport to be exhaustive, nor could they be. Never-
theless, the IBA Arbitration Committee is confident 
that the Application Lists provide concrete guidance 
that is useful in   applying the General Standards. The 
IBA Arbitration Committee will continue to study the 
actual use of the Guidelines with a view to furthering 
their improvement.

8. In 1987, the IBA published Rul.es of Ethics for Inter-
national Arbitrators. Those Rules cover more topics 
than these Guidelines, and they remain in effect as 
to subjects that are not discussed in the Guidelines. 
The Guidelines supersede the Rules of Ethics as to the 
matters treated here.

Part I: General Standards Regarding 
Impartiality, Independence and 
Disclosure

(1) General Principle

Every arbitrator shall be impartial and independent of 
the parties at the time of accepting an appointment to 
serve and shall remain so until the final award has been 
rendered or the proceedings have otherwise finally 
terminated.

Explanation to General Standard 1:

A fundamental principle underlying these Guidelines 
is that each arbitrator must be impartial and inde-
pendent of the parties at the time he or she accepts 
an appointment to act as arbitrator, and must remain 
so during the entire course of the arbitration pro-
ceeding, including the time period for the correction 
or interpretation of a final award under the relevant 
rules, assuming such time period is known or readily 
ascertainable.

The question has arisen as to whether this obligation 
should extend to the period during which the award 
may be challenged before the relevant courts. The 
decision taken is that this obligation should not extend 
in this manner, unless the final award may be referred 

back to the original Arbitral Tribunal under the rele-
vant applicable law or relevant institutional rules. Thus, 
the arbitrator’s obligation in this regard ends when the 
Arbitral Tribunal has rendered the final award, and 
any correction or interpretation as may be permitted 
under the relevant rules has been issued, or the time 
for seeking the same has elapsed, the proceedings have 
been finally terminated (for example, because of a 
settlement), or the arbitrator otherwise no longer has 
jurisdiction. If, after setting aside or other proceedings, 
the dispute is referred back to the same Arbitral Tribu-
nal, a fresh round of disclosure and review of potential 
conflicts of interests may be necessary.

(2) Conflicts of Interest

(a) An arbitrator shall decline to accept an appoint-
ment or, if the arbitration has already been com-
menced, refuse to continue to act as an arbitrator, 
if he or she has any doubt as to his or her ability to 
be impartial or independent.

(b) The same principle applies if facts or circumstanc-
es exist, or have arisen since the appointment, 
which, from the point of view of a reasonable 
third person having knowledge of the relevant 
facts and circumstances, would give rise to justi-
fiable doubts as to the arbitrator’s impartiality or 
independence, unless the parties have accepted 
the arbitrator in accordance with the requirements 
set out in General Standard 4.

(c) Doubts are justifiable if a reasonable third person, 
having knowledge of the relevant facts and cir-
cumstances, would reach the conclusion that there 
is a likelihood that the arbitrator may be influ-
enced by factors other than the merits of the case 
as presented by the parties in reaching his or her 
decision.

(d) Justifiable doubts necessarily exist as to the arbi-
trator’s   impartiality   or    independence in any of 
the situations described in the Non-Waivable Red 
List.

Explanation to General Standard 2:

(a) If the arbitrator has doubts as to his or her ability 
to be impartial and independent, the arbitrator 
must decline the appointment. This standard 
should apply regardless of the stage of the pro-
ceedings. This is a basic principle that is spelled 
out in these Guidelines in order to avoid con-
fusion and to foster confidence in the arbitral 
process.
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(b) In   order   for   standards    to    be    applied as 
consistently as possible, the test for disqualifi-
cation    is    an    objective    one. The wording 
‘impartiality or independence’ derives from the  
widely  adopted  Article 12 of the United Nations 
Commission on International Trade Law (UN-
CITRAL) Model Law, and the use of an appear-
ance test based on justifiable  doubts  as  to  the  
impartiality or independence of  the  arbitrator,  
as provided in Article 12(2) of the UNCITRAL 
Model  Law,  is  to  be   applied   objectively (a  
‘reasonable  third   person   test’).   Again, as 
described in the Explanation to General Standard 
3(e), this standard applies regardless of the stage 
of the proceedings.

(c) Laws and rules that rely on the standard of justifi-
able doubts often do not define that standard. This 
General Standard is intended to provide some 
context for making this determination.

(d) The Non-Waivable Red List describes circum-
stances that necessarily raise justifiable doubts as 
to the arbitrator’s impartiality or independence. 
For example, because no one is allowed to be his 
or her own judge, there cannot be identity be-
tween an arbitrator and a party. The parties, there-
fore, cannot waive the conflict of interest arising 
in such a situation.

(3) Disclosure by the Arbitrator

(a) If facts or circumstances exist that may, in the 
eyes of the parties, give rise  to doubts as to the 
arbitrator’s impartiality or independence, the 
arbitrator shall disclose such facts or circum-
stances to the parties, the arbitration institution   
or   other   appointing   authority (if any, and if so 
required by the applicable institutional rules) and 
the co-arbitrators, if any, prior to accepting his or 
her appointment or, if thereafter, as soon as he or 
she learns of them.

(b) An advance declaration or waiver in relation to 
possible conflicts of interest arising from facts 
and circumstances that may arise in the future 
does not discharge the arbitrator’s ongoing duty of 
disclosure under General Standard 3(a).

(c) It follows from General Standards 1 and 2(a) that 
an arbitrator who has made a disclosure considers 
himself or herself to be impartial and indepen-
dent of the parties, despite the disclosed facts, 
and, therefore, capable of performing his or her 
duties as arbitrator. Otherwise, he or she would 
have declined the nomination or appointment at 
the outset, or resigned.

(d) Any doubt as to whether an arbitrator should 
disclose certain facts or circumstances should be 
resolved in favour of disclosure.

(e) When considering whether facts or circumstances 
exist that should be disclosed, the arbitrator shall 
not take into account whether the arbitration is at 
the beginning or at a later stage.

Explanation to General Standard 3:

(a) The arbitrator’s duty to disclose under Gener-
al Standard 3(a) rests on the principle that the 
parties have an interest in being fully informed of 
any facts or circumstances that may be relevant 
in their view. Accordingly, General Standard 3(d) 
provides that any doubt as to whether certain 
facts or circumstances should be disclosed should 
be resolved in favour of disclosure. However, 
situations that, such as those set out in the Green 
List, could never lead to disqualification under the  
objective test set out in General  Standard  2, need  
not be disclosed. As reflected in General Standard 
3(c), a disclosure does not imply that the disclosed 
facts are such as to disqualify the arbitrator under 
General Standard 2.  The duty of disclosure under 
General Standard 3(a) is ongoing in nature.

(b) The IBA Arbitration Committee has considered 
the increasing use by prospective arbitrators of 
declarations in respect  of facts  or circumstanc-
es that may arise in the future, and the possible 
conflicts of interest that may result, sometimes re-
ferred to as ‘advance waivers’. Such declarations do 
not discharge the arbitrator’s ongoing duty of dis-
closure under General Standard 3(a). The Guide-
lines, however, do not otherwise take a position as 
to the validity and effect of advance declarations 
or waivers, because the validity and effect of any 
advance declaration or waiver must be assessed in 
view of the specific text of the advance declaration 
or waiver, the particular circumstances at hand 
and the applicable law.

(c) A disclosure does not imply the existence of a 
conflict of interest. An arbitrator who has made 
a disclosure to the parties considers himself or 
herself to be impartial and independent of the 
parties, despite the disclosed facts, or else he 
or she would have declined the nomination, or 
resigned. An arbitrator making a disclosure thus 
feels capable of performing his or her duties. It is 
the purpose of disclosure to allow the parties to 
judge whether they agree with the evaluation of 
the arbitrator and, if they so wish, to explore the 
situation further. It is hoped that the promulga-
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tion of this General Standard will eliminate the 
misconception that disclosure itself implies doubts 
sufficient to disqualify the arbitrator, or even 
creates a presumption in favour of disqualification. 
Instead, any challenge should only be successful if 
an objective test, as set forth in General Standard 
2 above, is met. Under Comment 5 of the Practical 
Application of the General Standards, a failure to 
disclose certain facts and circumstances that may, 
in the eyes of the parties, give rise to doubts as to 
the arbitrator’s impartiality or independence, does 
not necessarily mean that a conflict of interest 
exists, or that a disqualification should ensue.

(d) In determining which facts should be disclosed, 
an arbitrator should take into account all circum-
stances known to him or her. If the arbitrator finds 
that he or she should make a disclosure, but that 
professional secrecy rules or other rules of practice 
or professional conduct prevent such disclosure, 
he or she should not accept the appointment, or 
should resign.

(e) Disclosure or disqualification (as   set   out in 
General   Standards   2   and   3)   should not de-
pend on the particular stage of the arbitration. In 
order to determine whether the arbitrator should 
disclose, decline the appointment or refuse to 
continue to act, the facts and circumstances alone 
are relevant, not the current stage of the proceed-
ings, or the consequences of the withdrawal. As 
a practical matter, arbitration institutions may 
make a distinction depending on the stage of the 
arbitration. Courts may likewise apply different 
standards. Nevertheless, no distinction is made 
by these Guidelines depending on the stage of the 
arbitral proceedings. While there are practical 
concerns, if an arbitrator must withdraw after the 
arbitration has commenced, a distinction based on 
the stage of the arbitration would be inconsistent 
with the General Standards.

(4) Waiver by the Parties

(a) If, within 30 days after the receipt of any disclosure 
by the arbitrator, or after a party otherwise learns 
of facts  or  circumstances that could constitute 
a potential conflict of interest for an arbitrator, a 
party does  not  raise an express objection with 
regard to that arbitrator, subject to paragraphs 
(b) and (c) of this General Standard, the party 
is deemed to have waived any potential conflict 
of interest in respect of the arbitrator  based  on  
such facts or circumstances and may not raise any 
objection based on such facts or circumstances at 
a later stage.

(b) However, if facts or circumstances exist as de-
scribed in the Non-Waivable Red List, any waiver 
by a party (including  any declaration or advance 
waiver, such as that contemplated in General 
Standard 3(b)), or  any agreement by the parties 
to have such a person serve as arbitrator, shall be 
regarded as invalid.

(c) A person should not serve as an arbitrator when 
a conflict of interest, such as those exemplified in 
the Waivable Red List, exists. Nevertheless, such 
a person may accept appointment as arbitrator, 
or continue to act as an arbitrator, if the following 
conditions are met:

(i) all parties, all arbitrators and the arbitration 
institution, or other appointing authority (if 
any), have full knowledge of the conflict of 
interest; and

(ii) all parties expressly agree that such a person 
may serve as arbitrator, despite the conflict of 
interest.

(d) An arbitrator may assist the parties in reaching 
a settlement of the dispute, through concilia-
tion, mediation or otherwise, at any stage of 
the proceedings. However, before doing so, the   
arbitrator should receive an express agreement 
by the parties that acting in such a manner shall 
not disqualify the arbitrator from continuing to 
serve as arbitrator. Such express agreement shall 
be considered to be an effective waiver of any 
potential conflict of interest that may arise from 
the arbitrator’s participation in such a process, or 
from information that the arbitrator may learn 
in the process. If the assistance by the arbitrator 
does not lead to the final settlement of the case, 
the parties remain bound by their waiver. How-
ever, consistent with General Standard 2(a) and 
notwithstanding such agreement, the arbitrator 
shall resign if, as a consequence of his or her in-
volvement in the settlement process, the arbitrator 
develops doubts as to his or her ability to remain 
impartial or independent in the future course of 
the arbitration.

Explanation to General Standard 4:

(a) Under General Standard 4(a), a party is deemed 
to have waived any potential conflict of interest, if 
such party has not raised an objection in respect 
of such conflict of interest within 30 days. This 
time limit should run from the date on which the 
party learns of the relevant facts or circumstances, 
including through the disclosure process.
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(b) General Standard 4(b) serves to exclude from 
the scope of General Standard 4(a) the facts and 
circumstances described in the Non-Waivable 
Red List. Some arbitrators make declarations that 
seek waivers from the parties with respect to facts 
or circumstances that may arise in the future. 
Irrespective of any such waiver sought by the 
arbitrator, as provided in General Standard 3(b), 
facts and circumstances arising in the course  of 
the arbitration should be disclosed to the  parties 
by virtue of the arbitrator’s ongoing duty of disclo-
sure.

(c) Notwithstanding a serious conflict of interest, such 
as those that are described by way of example in 
the Waivable Red List, the parties may wish to 
engage such a person as an arbitrator. Here, party 
autonomy and the desire to have only impartial 
and independent arbitrators must be balanced. 
Persons with a serious conflict of interest, such as 
those that are described by way of example in the 
Waivable Red List, may serve as arbitrators only if 
the parties make fully informed, explicit waivers.

(d) The concept of the Arbitral Tribunal assisting the 
parties in reaching a settlement  of  their  dispute 
in the course of the arbitration proceedings is 
well-established in some jurisdictions, but not in 
others. Informed consent by the parties to such a 
process prior to its beginning should be regarded 
as an effective waiver of a potential conflict of 
interest. Certain jurisdictions may require such 
consent to be in writing and signed by the parties. 
Subject to any requirements of applicable law, 
express consent may be sufficient and may be 
given at a hearing and reflected in the minutes or 
transcript of the proceeding. In addition, in order 
to avoid parties using an arbitrator as mediator as 
a means of disqualifying the arbitrator, the Gen-
eral Standard makes clear that the waiver should 
remain effective, if the mediation is unsuccessful. 
In giving their express consent, the parties should 
realise the consequences of the arbitrator assisting 
them in a settlement process, including the risk of 
the resignation of the arbitrator.

(5) Scope

(a) These Guidelines apply equally to tribunal chairs, 
sole arbitrators and co-arbitrators, howsoever 
appointed.

(b) Arbitral or administrative secretaries and assis-
tants, to an individual arbitrator or the Arbitral 
Tribunal, are bound  by  the  same duty of inde-
pendence and impartiality as arbitrators, and it 

is the responsibility of the Arbitral Tribunal to 
ensure that such duty is respected at all stages of 
the arbitration.

Explanation to General Standard 5:

(a) Because each member of an Arbitral Tribunal 
has an obligation to be impartial and indepen-
dent,   the   General   Standards do not distinguish 
between sole arbitrators, tribunal chairs, party-ap-
pointed arbitrators or arbitrators appointed by an 
institution.

(b) Some arbitration institutions require arbitral or 
administrative secretaries and assistants to   sign   
a   declaration   of   independence and impartiality. 
Whether or not such a requirement exists, arbitral 
or administrative secretaries and assistants to the 
Arbitral Tribunal are bound by the same duty of 
independence  and  impartiality   (including the 
duty of disclosure) as arbitrators, and it is the re-
sponsibility of the Arbitral Tribunal to ensure that 
such duty is respected at all stages of the arbitra-
tion. Furthermore, this duty applies to arbitral or 
administrative secretaries and assistants to either 
the Arbitral Tribunal or individual members of the 
Arbitral Tribunal.

(6) Relationships

(a) The arbitrator is in principle considered to bear 
the identity of his or her law firm, but when 
considering the relevance of facts or circumstanc-
es to determine whether a potential conflict of 
interest exists, or whether disclosure should be 
made, the activities of an arbitrator’s law firm, if 
any, and the relationship of the arbitrator with the 
law firm, should be considered in each individual 
case. The fact that the activities of the arbitrator’s 
firm involve one of the parties shall not necessarily 
constitute a source of such conflict, or a reason 
for disclosure. Similarly, if one of the parties is 
a member of a group with which the arbitra-
tor’s firm has a relationship, such fact should be 
considered in each individual case, but shall not 
necessarily constitute by itself a source of a conflict 
of interest, or a reason for disclosure.

(b)  If one of the parties is a legal entity, any legal or 
physical person having a controlling influence on 
the legal entity, or a direct economic interest in, 
or a duty to indemnify a party for, the award to be 
rendered in the arbitration, may be considered to 
bear the identity of such party.
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Explanation to General Standard 6:

(a) The growing size of law firms should be taken into 
account as part of today’s reality in international 
arbitration. There is a need to balance the interests 
of a party to appoint the arbitrator of its choice, 
who may be a partner at a large law firm, and 
the importance of maintaining confidence in the 
impartiality and independence of international ar-
bitrators. The arbitrator must, in principle, be con-
sidered to bear the identity of his or her law firm, 
but the activities of the arbitrator’s firm should 
not automatically create a conflict of interest.  The 
relevance of the activities of the arbitrator’s firm, 
such as the nature, timing and scope of the work 
by the law firm, and the relationship of the arbitra-
tor with the law firm, should be considered in each 
case. General Standard 6(a) uses the term ‘involve’ 
rather than ‘acting for’ because the relevant con-
nections with a party may include activities other 
than representation on a legal matter. Although 
barristers’ chambers should not be equated with 
law firms for the purposes of conflicts, and no 
general standard is proffered for barristers’ cham-
bers, disclosure may be warranted in view of the 
relationships among barristers, parties or counsel.  
When  a  party to  an  arbitration  is  a  member  of  
a  group of companies, special questions regard-
ing conflicts of interest arise. Because individual 
corporate structure arrangements vary widely, a 
catch-all rule is not appropriate.  Instead, the par-
ticular circumstances of an affiliation with another 
entity within the same group of companies, and 
the relationship of that entity with the arbitrator’s 
law firm, should be considered in each individual 
case.

(b) When a party in international arbitration is a legal 
entity, other legal and physical persons may have a 
controlling  influence  on  this legal entity, or a di-
rect economic interest  in, or a duty to indemnify a 
party for, the  award to be rendered in the arbitra-
tion.  Each situation should be assessed individu-
ally, and General Standard 6(b) clarifies that such 
legal persons and individuals may be considered 
effectively to be that party. Third-party funders 
and insurers in relation to the dispute may have 
a direct economic interest in the award, and as 
such may be considered to be the equivalent of the 
party. For these purposes, the terms ‘third-party 
funder’ and ‘insurer’ refer to any person or entity 
that is contributing funds, or other material sup-
port, to the prosecution or defence of the case and 
that has a direct economic interest in, or a duty to 
indemnify a party for, the award to be rendered in 
the arbitration.

(7) Duty of the Parties and the Arbitrator

(a) A party shall inform an arbitrator, the Arbitral 
Tribunal, the other parties and the arbitration 
institution or other appointing authority (if any) 
of any relationship, direct or indirect, between 
the arbitrator and the party (or another company 
of the same group of companies, or an individual 
having a controlling influence on the party in the 
arbitration), or between the arbitrator and any 
person or entity with a direct economic interest 
in, or a duty to indemnify a party for, the award to 
be rendered in the arbitration. The party shall do 
so on its own initiative at the earliest opportunity.

(b) A party shall inform an arbitrator, the Arbitral 
Tribunal, the other parties and the arbitration 
institution   or   other   appointing   authority (if 
any) of the identity of its counsel appearing in the 
arbitration, as well as of any relationship, includ-
ing membership of the same barristers’ chambers, 
between its counsel and the arbitrator. The party 
shall do so on its own initiative at the earliest 
opportunity, and upon any change in its counsel 
team.

(c) In order to comply with General Standard 7(a), 
a party shall perform reasonable enquiries and 
provide any relevant information available to it.

(d) An arbitrator is under a duty to make reason-
able enquiries to identify any conflict of interest, 
as well as any facts or circumstances that may 
reasonably give rise to doubts as to his or her 
impartiality or independence. Failure to disclose 
a conflict is not excused by lack of knowledge, if 
the arbitrator does not perform such reasonable 
enquiries.

Explanation to General Standard 7:

(a) The parties are required to disclose any rela-
tionship with the arbitrator.  Disclosure of such 
relationships should reduce the risk of an unmer-
itorious challenge of an arbitrator’s impartiality or 
independence based on information learned after 
the appointment The parties’ duty of disclosure of 
any relationship, direct or indirect, between the 
arbitrator and the party (or another company of 
the same group of companies, or an individual 
having a controlling influence on the party in the 
arbitration) has been extended to relationships 
with persons or entities having a direct economic 
interest in the award to be rendered in the arbitra-
tion, such as an entity providing funding for the 
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arbitration, or having a duty to indemnify a party 
for the award.

(b) Counsel appearing in the arbitration, namely 
the persons involved in the representation of the 
parties in the arbitration, must be identified by the 
parties at the earliest opportunity. A party’s duty 
to disclose the identity of counsel appearing in the 
arbitration extends to all members of that party’s 
counsel team and arises from the outset of the 
proceedings.

(c) In order to satisfy their duty of disclosure, the 
parties are required to investigate any relevant 
information that is reasonably available to them. 
In addition, any party to an arbitration is required, 
at the outset and on an ongoing basis during the 
entirety of the proceedings, to make a reasonable 
effort to ascertain and to disclose available infor-
mation that, applying the general standard, might 
affect the arbitrator’s impartiality or independence.

(d) In order to satisfy their duty of disclosure under 
the Guidelines, arbitrators are required to inves-
tigate any relevant information that is reasonably 
available to them.

Part II: Practical Application of the 
 General Standards

1. If the Guidelines are to have an important practical 
influence, they should address situations that are likely 
to occur in today’s arbitration practice and should 
provide specific guidance to arbitrators, parties, insti-
tutions and courts as to which situations do or do not 
constitute conflicts of interest, or should or should not 
be disclosed. For this purpose, the Guidelines catego-
rise situations that may occur in the following Appli-
cation Lists. These lists cannot cover every situation. 
In all cases, the General Standards should control the 
outcome.

2. The Red List consists of two parts: ‘a Non-Waivable 
Red List’ (see General Standards 2(d) and 4(b)); and ‘a 
Waivable Red List’ (see General Standard 4(c)). These 
lists are non-exhaustive and detail specific situations 
that, depending on the facts of a given case, give rise 
to justifiable doubts as to the arbitrator’s impartiality 
and independence. That is, in these circumstances, an 
objective conflict of interest exists from the point of 
view of a reasonable third person having knowledge of   
the    relevant    facts    and    circumstances (see Gener-
al Standard 2(b)). The Non-Waivable Red List includes 
situations deriving from the overriding principle that 
no person can be his or her own judge. Therefore, 
acceptance of such a situation cannot cure the conflict. 
The Waivable Red List covers situations that are serious 

but not as severe. Because of their seriousness, unlike 
circumstances described in the Orange List, these situ-
ations should be considered  waivable,  but only if and 
when the parties, being aware of the conflict of interest 
situation, expressly state their willingness to have such 
a person act as arbitrator, as set forth in General Stan-
dard 4(c).

3. The Orange List is a non-exhaustive list of specific 
situations that, depending on the facts of a given case, 
may, in the eyes of the parties, give rise to doubts as to 
the arbitrator’s impartiality or independence. The Or-
ange List thus reflects situations that would fall under 
General Standard 3(a), with the consequence that the 
arbitrator has a duty to disclose such situations. In all 
these situations, the parties are deemed to have accept-
ed the arbitrator if, after disclosure, no timely objection 
is made, as established in General Standard 4(a).

4. Disclosure does not imply the existence of a conflict 
of interest; nor should it by itself result either in a 
disqualification of the arbitrator, or in a presump-
tion regarding   disqualification. The purpose of the 
disclosure is to inform the parties of a situation that 
they may wish to explore further in order to determine 
whether objectively - that is, from the point of view 
of a reasonable third person having knowledge of the 
relevant facts and circumstances -  there  are  justifiable  
doubts  as to the  arbitrator’s  impartiality  or  indepen-
dence. If the conclusion is that there are no justifiable 
doubts, the arbitrator can act. Apart from the situations 
covered by the Non-Waivable Red List, he or she can 
also act if there is no timely objection by the parties or, 
in situations covered by the Waivable Red List, if there 
is a specific acceptance by the parties in accordance 
with General Standard 4(c). If a party challenges the 
arbitrator, he or she can nevertheless act, if the authori-
ty that rules on the challenge decides that the challenge 
does not meet the objective test for disqualification.

5. A later challenge based on the fact that an arbitrator 
did not disclose such facts or circumstances should not 
result automatically in non-appointment, later disqual-
ification or a successful challenge to any award. Non-
disclosure cannot by itself make an arbitrator partial or 
lacking independence: only the facts or circumstances 
that he or she failed to disclose can do so.

6. Situations not listed in the Orange List or falling out-
side the time limits used in some of the Orange List sit-
uations are generally not subject to disclosure. Howev-
er, an arbitrator needs to assess on a case-by-case basis 
whether a given situation, even though not mentioned 
in the Orange List, is nevertheless such as to give rise 
to justifiable doubts as to his or her impartiality or 
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independence. Because the Orange List is a non-ex-
haustive list of examples, there may be situations not 
mentioned, which, depending on the circumstances, 
may need to be disclosed by an arbitrator. Such may 
be the case, for example, in  the  event  of  repeat  past  
appointments by the same party or the same coun-
sel beyond the three-year period provided for in the 
Orange List, or when an arbitrator concurrently acts as 
counsel in an unrelated case in which similar  issues  of 
law are raised. Likewise, an appointment made by the 
same party or the same counsel appearing before an 
arbitrator, while the case is ongoing, may also have to 
be disclosed, depending on the circumstances. While 
the Guidelines do not require disclosure of the fact that 
an arbitrator concurrently serves, or has in the past 
served, on the same Arbitral Tribunal with another 
member of the tribunal, or  with  one of the counsel  
in the current proceedings, an arbitrator should assess 
on a case-by-case basis whether the fact of having 
frequently served as counsel with, or as an arbitrator 
on, Arbitral Tribunals with another member of the 
tribunal may create a perceived imbalance within the 
tribunal. If the conclusion is ‘yes’, the arbitrator should 
consider a disclosure.

7. The Green List is a non-exhaustive list of specific 
situations where no appearance and no actual conflict 
of interest exists from an objective point of view. Thus, 
the arbitrator has no duty to disclose situations falling 
within the Green List. As stated in the Explanation 
to General Standard 3(a), there should be a limit to 
disclosure, based on reasonableness; in some situa-
tions, an objective test should prevail over the purely 
subjective test of ‘the eyes’ of the parties.

8. The borderline between the categories that comprise 
the Lists can be thin. It can be debated whether a cer-
tain situation should be on one List instead of another. 
Also, the Lists contain, for various situations, general 
terms such as ‘significant’ and ‘relevant’. The Lists 
reflect international principles and best practices to the 
extent possible. Further definition of the norms, which 
are to be interpreted reasonably in light of the facts and 
circumstances in each case, would be counterproduc-
tive.

1. Non-Waivable Red List

1.1  There is an identity between a party and the arbitrator, 
or the arbitrator is a legal representative or employee of 
an entity that is a party in the arbitration.

1.2 The arbitrator is a manager, director or member of 
the supervisory board, or has a controlling influence 
on one of the parties or an entity that has a direct 

economic interest in the award to be rendered in the 
arbitration.

1.3 The arbitrator has a significant financial or personal 
interest in one of the parties, or the outcome of the 
case.

1.4 The arbitrator or his or her firm regularly advises the 
party, or an affiliate of the party, and the arbitrator or 
his or her firm derives significant financial income 
therefrom.

2. Waivable Red List

2.1 Relationship of the arbitrator to the dispute

2.1.1  The arbitrator has given legal advice, or provided 
an expert opinion, on the dispute to a party or an 
affiliate of one of the parties.

2.1.2  The arbitrator had a prior involvement in the 
dispute.

2.2 Arbitrator’s direct or indirect interest in the dispute

2.2.1  The arbitrator holds shares, either directly or 
indirectly, in one of the parties, or an affiliate of 
one of the parties, this party or an affiliate being 
privately held.

2.2.2  A close family member4 of the arbitrator has a 
significant financial interest in the outcome of the 
dispute.

2.2.3  The arbitrator, or a close family member of the 
arbitrator, has a close relationship with a non-par-
ty who may be liable to recourse on the part of the 
unsuccessful party in the dispute.

2.3 Arbitrator’s relationship with the parties or counsel

2.3.1  The arbitrator currently represents or advises one 
of the parties, or an affiliate of one of the parties.

2.3.2  The arbitrator currently represents or advises the 
lawyer or law firm acting as counsel for one of the 
parties.

2.3.3  The arbitrator is a lawyer in the same law firm as 
the counsel to one of the parties.

4  Throughout the Application Lists, the term ‘close family member’ refers 
to a: spouse, sibling, child, parent or life partner, in addition to any other 
family member with whom a close relationship exists.
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2.3.4  The arbitrator is a manager, director or member 
of the supervisory board, or has a controlling 
influence in an affiliate5 of one of the parties, if 
the affiliate is directly involved in the matters in 
dispute in the arbitration.

2.3.5  The arbitrator’s law firm had a previous but 
terminated involvement in the case without the 
arbitrator being involved himself or herself.

2.3.6  The arbitrator’s law firm currently has a signif-
icant commercial relationship with one of the 
parties, or an affiliate of one of the parties.

2.3.7  The arbitrator regularly advises one of the 
parties, or an affiliate of one of the parties, but 
neither the arbitrator nor his or her firm derives a 
significant financial income therefrom.

2.3.8  The arbitrator has a close family relationship with 
one of the parties, or with a manager, director or 
member of the supervisory board, or any person 
having a controlling influence in one of the par-
ties, or an affiliate of one of the parties, or with a 
counsel representing a party.

2.3.9  A close family member of the arbitrator has a 
significant financial or personal interest in one of 
the parties, or an affiliate of one of the parties.

3. Orange List

3.1 Previous services for one of the parties or other in-
volvement in the case

3.1.1  The arbitrator has, within the past three years, 
served as counsel for one of the parties, or an affil-
iate of one of the parties, or has previously advised 
or been consulted by the party, or an affiliate of 
the party, making the appointment in an unrelated 
matter, but the arbitrator and the party, or the affil-
iate of the party, have no ongoing relationship.

3.1.2  The arbitrator has, within the past three years, 
served as counsel against one of the parties, or 
an affiliate of one of the parties, in an unrelated 
matter.

3.1.3  The arbitrator has, within the past three years, 
been appointed as arbitrator on two or more occa-
sions by one of the parties, or an affiliate of one of 
the parties.6

3.1.4  The arbitrator’s law firm has, within the past 
three years, acted for or against one of the parties, 
or an affiliate of one of the parties, in an unrelated 
matter without the involvement of the arbitrator.

3.1.5  The arbitrator currently serves, or has served 
within the past three years, as arbitrator in another 
arbitration on a related issue involving one of the 
parties, or an affiliate of one of the parties.

3.2 Current services for one of the parties

3.2.1  The arbitrator’s law firm is currently rendering 
services to one of the parties, or to an affiliate of 
one of the parties, without creating a significant 
commercial relationship for the law firm and with-
out the involvement of the arbitrator.

3.2.2  A law firm or other legal organisation that shares 
significant fees or other revenues with the arbitra-
tor’s law firm renders services to one of the parties, 
or an affiliate of one of the parties, before the 
Arbitral Tribunal.

3.2.3   The arbitrator or his or her firm represents a 
party, or an affiliate of one of the parties to the 
arbitration, on a regular basis, but such represen-
tation does not concern the current dispute.

3.3 Relationship between an arbitrator and another arbi-
trator or counsel

3.3.1  The arbitrator and another arbitrator are lawyers 
in the same law firm.

3.3.2  The arbitrator and another arbitrator, or the 
counsel for one of the parties, are members of the 
same barristers’ chambers.

3.3.3  The arbitrator was, within the past three years, 
a partner of, or otherwise affiliated with, another 
arbitrator or any of the counsel in the arbitration.

3.3.4   A lawyer in the arbitrator’s law firm is an arbitra-
tor in another dispute involving the same party or 
parties, or an affiliate of one of the parties.

5  Throughout the Application Lists, the term ‘affiliate’ encompasses all 
companies in a group of companies, including the parent company.

6  It may be the practice in certain types of arbitration, such as maritime, 
sports or commodities arbitration, to draw arbitrators from a smaller or 
specialised pool of individuals. If in such fields it is the custom and prac-
tice for parties to frequently appoint the same arbitrator in different cases, 
no disclosure of this fact is required, where all parties in the arbitration 
should be familiar with such custom and practice.
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3.3.5  A close family member of the arbitrator is a part-
ner or employee of the law firm representing one 
of the parties, but is not assisting with the dispute.

3.3.6  A close personal friendship exists between an 
arbitrator and a counsel of a party.

3.3.7  Enmity exists between an arbitrator and counsel 
appearing in the arbitration.

3.3.8  The arbitrator has, within the past three years, 
been appointed on more than three occasions by 
the same counsel, or the same law firm.

3.3.9  The arbitrator and another arbitrator, or counsel 
for one of the parties in the arbitration, currently 
act or have acted together within the past three 
years as co  counsel.

3.4 Relationship between arbitrator and party and others 
involved in the arbitration

3.4.1  The arbitrator’s law firm is currently acting ad-
versely to one of the parties, or an affiliate of one 
of the parties.

3.4.2  The arbitrator has been associated with a party, 
or an affiliate of one of the parties, in a profession-
al capacity, such as a former employee or partner.

3.4.3  A close personal friendship exists between an ar-
bitrator and a  manager  or  director or a member 
of  the  supervisory  board of: a party; an entity 
that has a direct economic interest in the award to 
be rendered in the arbitration; or any person hav-
ing a controlling influence, such as a controlling 
shareholder interest, on one of the parties or an 
affiliate of one of the parties or a witness or expert.

3.4.4  Enmity exists between an arbitrator and a man-
ager or director or a member of the supervisory 
board of: a party; an entity that has a direct eco-
nomic interest in the award; or any person having 
a controlling influence in one of the parties or an 
affiliate of one of the parties or a witness or expert.

3.4.5  If the arbitrator is a former judge, he or she has, 
within the past three years, heard a significant case 
involving one of the parties, or an affiliate of one 
of the parties.

3.5 Other circumstances

3.5.1  The arbitrator holds shares, either directly or 
indirectly, that by reason of number or denomi-

nation constitute a material holding in one of the 
.parties, or an affiliate of one of the parties, this 
party or affiliate being publicly listed.

3.5.2  The arbitrator has   publicly   advocated a posi-
tion on the case, whether in a published paper, or 
speech, or otherwise.

3.5.3  The arbitrator holds a position with the appoint-
ing authority with respect to the dispute.

3.5.4  The arbitrator is a manager, director or member 
of the supervisory board, or has a controlling in-
fluence on an affiliate of one of the parties, where 
the affiliate is not directly involved in the matters 
in dispute in the arbitration.

4. Green List

4.1 Previously expressed legal opinions

4.1.1   The arbitrator  has  previously  expressed a 
legal opinion (such as in a law review article 
or public lecture) concerning an issue that also 
arises in the arbitration (bu this opinion is not 
focused on the case).

4.2 Current services for one of the parties

4.2.1   A firm, in association or in alliance with the 
arbitrator’s law firm, but that does not share signif-
icant fees or other revenues with the arbitrator’s 
law firm, renders services to one of the parties, or 
an affiliate of one of the parties, in an unrelated 
matter.

4.3 Contacts with another arbitrator, or with counsel for 
one of the parties

4.3.1  The arbitrator has a relationship with another ar-
bitrator, or with the counsel for one of the parties, 
through membership in the same professional 
association, or social or charitable organisation, or 
through a social media network.

4.3.2   The arbitrator and counsel for one of the parties 
have previously served together as arbitrators.

4.3.3   The arbitrator teaches in the same faculty or 
school as another arbitrator or counsel to one of 
the parties, or serves as an officer of a professional 
association or social or charitable organisation 
with another arbitrator or counsel for one of the 
parties.
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4.3.4   The arbitrator was a speaker, moderator or or-
ganiser in one or more conferences, or participat-
ed in seminars or working parties of a profession-
al, social or charitable organisation, with another 
arbitrator or counsel to the parties.

4.4 Contacts between the arbitrator and one of the parties

4.4.1   The arbitrator has had an initial contact with a 
party, or an affiliate of a party (or their counsel) 
prior to  appointment,  if this contact is limited 
to the arbitrator’s availability and qualifications to 
serve, or to the names of possible candidates for 
a chairperson, and did not address the merits or 
procedural aspects of the dispute, other than to 
provide the arbitrator with a basic understanding 
of the case.

4.4.2   The arbitrator holds an insignificant amount of 
shares in one of the parties, or an affiliate of one of 
the parties, which is publicly listed.

4.4.3   The arbitrator and a manager, director or mem-
ber of the supervisory board, or any person having 
a controlling influence on one of the parties, or an 
affiliate of one of the parties, have worked together 
as joint experts, or in another professional capaci-
ty, including as arbitrators in the same case.

4.4.4   The arbitrator has a relationship with one of 
the parties or its affiliates through a social media 
network.
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CHAPTER 17
Rules on the Efficient Conduct of 

Proceedings in International Arbitration 
(Prague Rules)

NOTE FROM THE WORKING GROUP 

It has become almost commonplace these days for users of
arbitration to be dissatisfied with the time and costs involved 
in arbitral proceedings. One of the ways to increase the ef-
ficiency of arbitral proceedings is to encourage tribunals to 
take a more active role in managing the proceedings (as is 
traditionally done in many civil law countries).

With this in mind a Working Group was formed with rep-
resentatives from around 30, mainly civil law, countries. The 
list of Working Group members is enclosed as Appendix I 
to the Prague Rules. The members of the group conducted a 
survey on procedural traditions in international arbitration 
in their respective countries. The list of respondents who 
filled in and returned the questionnaire is given in Appen-
dix II of the Prague Rules. On the basis of this research the 
Working Group prepared the first draft of the Rules, which 
was released in January 2018.

The draft Rules inspired a vigorous debate among arbitration
practitioners, and discussions of the draft Rules were held at
arbitration events all around the world, specifically in 
Austria, Belarus, People’s Republic of China, France, Geor-
gia, Poland, Portugal, Spain, Russia, Latvia, Lithuania, 
Sweden, UK, Ukraine and the US. These discussions also 
revealed that the Rules, initially intended to be used in dis-
putes between companies from civil law countries, could in 
fact be used in any arbitration proceedings where the nature 
of the dispute or its amount justifies a more streamlined pro-
cedure actively driven by the tribunal, a practice which is 
generally welcomed by arbitration users.

The feedback received from arbitration practitioners al-
lowed further improvement of the draft Rules and they were 
made available for signing on 14 December 2018 in Prague. 
The Working Group wants to thank Assen Alexiev, Hans 
Bagner, Prof. Dr. Klaus Peter Berger, David Böckenförde, 
Miroslav Dubovský, Prof. Dr.Cristina Ioana Florescu, Duar-
te G. Henriques, Alexandre Khrapoutski, Vladimir Khvalei, 
Dr. Christoph Liebscher, Andrey Panov, Olena Perepelyns-
ka, Asko Pohla, Roman Prekop and José Rosell, who made a 
significant contribution to the draft document.

PREAMBLE TO THE PRAGUE RULES ON 
THE EFFICIENT CONDUCT OF PRO-
CEEDINGS IN INTERNATIONAL ARBI-
TRATION 

The Prague Rules on the Efficient Conduct of Proceedings in
International Arbitration (“Prague Rules”) are intended to 
provide a framework and/or guidance for arbitral tribunals 
and parties on how to increase efficiency of arbitration by 
encouraging a more active role for arbitral tribunals in man-
aging proceedings.

The Prague Rules are not intended to replace the arbitration 
rules provided by various institutions and are designed to 
supplement the procedure to be agreed by parties or oth-
erwise applied by arbitral tribunals in a particular dispute. 

Parties and arbitral tribunals may decide to apply the Prague 
Rules as a binding document or as guidelines to all or any 
part of the proceedings. They may also exclude the applica-
tion of any part of the Prague Rules or decide to apply only 
part of them.  Arbitral tribunals and parties may also modify 
the provisions of the Prague Rules by taking into account the 
particular circumstances of the case.

Article 1. Application of the Prague Rules

1.1. The parties may agree on the application of the Prague 
Rules before arbitration is initiated or at any stage of the ar-
bitration.

1.2. The arbitral tribunal may apply the Prague Rules or any 
part thereof upon the parties’ agreement or at its own initia-
tive after having heard the parties.

1.3. In all cases, due regard must be given to the mandatory 
legal provisions of the lex arbitri as well as to the applica-
ble arbitration rules and the procedural arrangements of the 
parties.

1.4. At all stages of the arbitration and in implementing the
Prague Rules, the arbitral tribunal shall ensure fair and equal
treatment of the parties and provide them with a reasonable
opportunity to present their respective cases. 
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Article 2. Proactive Role of the Arbitral Tribunal

2.1. The arbitral tribunal shall hold a case management con-
ference without any unjustified delay after receiving the case 
file.

2.2. During the case management conference, the arbitral 
tribunal shall:

a. discuss with the parties a procedural timetable;
b. clarify with the parties their respective positions with 
regard to:

 i. the relief sought by the parties;
 ii. the facts which are undisputed between the par 
 ties and the facts which are disputed; and
 iii. the legal grounds on which the parties base  
 their positions.

2.3. If the parties’ positions have not been sufficiently pre-
sented at the time of the case management conference, the 
arbitral tribunal could deal with the issues mentioned in Ar-
ticle 2.2.b at a later stage of the arbitration.

2.4. The arbitral tribunal may at the case management con-
ference or at any later stage of the arbitration, if it deems it 
appropriate, indicate to the parties:

a. the facts which it considers to be undisputed between 
the parties and the facts which it considers to be disput-
ed;
b. with regard to the disputed facts – the type(s) of evi-
dence the arbitral tribunal would consider to be appro-
priate to prove the parties’ respective positions;
c. its understanding of the legal grounds on which the 
parties base their positions;
d. the actions which could be taken by the parties and the 
arbitral tribunal to ascertain the factual and legal basis of 
the claim and the defence;
e. its preliminary views on:

 i. the allocation of the burden of proof between  
 the parties;
 ii. the relief sought;
 iii. the disputed issues; and
 iv. the weight and relevance of evidence submitted  
 by the parties.

Expressing such preliminary views shall not by itself be 
considered as evidence of the arbitral tribunal’s lack of inde-
pendence or impartiality, and cannot constitute grounds for 
disqualification.

2.5. When establishing the procedural timetable, the arbitral 
tribunal may decide – after having heard the parties – to de-
termine certain issues of fact or law as preliminary matters, 
limit the number of rounds for exchange of submissions, the 
length of submissions, as well as fix strict time limits for the 

filing thereof, the form and extent of document production 
(if any).

Article 3. Fact Finding

3.1. The arbitral tribunal is entitled and encouraged to take 
a proactive role in establishing the facts of the case which 
it considers relevant for the resolution of the dispute. This, 
however, shall not release the parties from their burden of 
proof.

3.2. In particular, the arbitral tribunal may, after having 
heard the parties, at any stage of the arbitration and at its 
own initiative:

a. request any of the parties to submit relevant documen-
tary evidence or make fact witnesses available for oral 
testimony during the hearing;
b. appoint one or more experts, including on legal issues;
c. order site inspections; and/or
d. for the purposes of fact finding, take any other actions 
which it deems appropriate.

3.3. The arbitral tribunal shall consider imposing a cut-off 
date for submission of evidence and not accepting any new 
evidence after that date, save for under exceptional circum-
stances.

Article 4. Documentary Evidence

4.1. Each party shall submit documentary evidence upon 
which it intends to rely in support of its case as early as pos-
sible in the proceedings.

4.2. Generally, the arbitral tribunal and the parties are en-
couraged to avoid any form of document production, in-
cluding e-discovery.

4.3. However, if a party believes that it would need to request 
certain documents from the other party, it should indicate 
this to the arbitral tribunal at the case management confer-
ence and explain the reasons why the document production 
may be needed in this particular case. If the arbitral tribunal 
is satisfied that the document production may be needed, 
it should decide on a procedure for document production 
and make an appropriate provision for it in the procedural 
timetable.

4.4. A party can request the arbitral tribunal to order doc-
ument production at a later stage of the arbitration only in 
exceptional circumstances. Such a request should be granted 
only if the arbitral tribunal is satisfied that the party could 
not have made such a request at the case management con-
ference.
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4.5. Subject to Articles 4.2 – 4.4, a party may request the ar-
bitral tribunal to order another party to produce a specific 
document which:

a. is relevant and material to the outcome of the case;
b. is not in the public domain; and
c. is in the possession of another party or within its pow-
er or control.

4.6. The arbitral tribunal, after hearing the party’s view on 
such request, may order it to produce the requested docu-
ment.

4.7. Documents shall be submitted or produced in photo-
copies and/or electronically. The submitted or produced 
documents are presumed to be identical to the originals un-
less disputed by the other party. However, the arbitral tri-
bunal may, at the request of a party or on its own initiative, 
order the party submitting or producing the document to 
present the original of the document for examination by the 
arbitral tribunal or expert review.

4.8. Any document submitted or produced by a party in the 
arbitration and not otherwise in the public domain shall be 
kept confidential by the arbitral tribunal and the other party, 
and may only be used in connection with that arbitration, 
save where and to the extent that disclosure may be required 
of a party by the applicable law.

Article 5. Fact Witnesses

5.1. When filing a statement of claim or defence, or at any 
other stage of the arbitration which the arbitral tribunal con-
siders appropriate, a party shall identify:

a. each fact witness (if any), on whose testimony the par-
ty intends to rely in support of its position;
b. the factual circumstances on which the respective fact 
witness intends to testify; and
c. the relevance and materiality of the testimony for the 
outcome of the case.

5.2. The arbitral tribunal, after having heard the parties, will 
decide which witnesses are to be called for examination 
during the hearing in accordance with Articles 5.3 – 5.9 be-
low.

5.3. The arbitral tribunal may decide that a certain witness 
should not be called for examination during the hearing, ei-
ther before or after a witness statement has been submitted, 
in particular if it considers the testimony of such a witness 
to be irrelevant, immaterial, unreasonably burdensome, du-
plicative or for any other reasons not necessary for the reso-
lution of the dispute.

5.4. If the arbitral tribunal decides that the witness should 
not be called for examination during the hearing prior to 

any witness statement being submitted, this does not, by it-
self, preclude a party from submitting a witness statement 
for that witness.

5.5. The arbitral tribunal may also, if it deems it appropriate, 
itself invite a party to submit a written witness statement of 
a particular witness before the hearing.

5.6. If a written witness statement is submitted by a party by 
virtue of Article 5.4 or at the invitation of the arbitral tribu-
nal by virtue of Article 5.5, the arbitral tribunal, upon having 
heard the parties, may decide that such witness nonetheless 
should not be called for examination at the hearing.

5.7. However, if a party insists on calling a witness whose 
witness statement has been submitted by the other party, as 
a general rule, the arbitral tribunal should call the witness 
to testify at the hearing, unless there are good reasons not 
to do so.

5.8. Any decision not to call a witness who has submitted a 
witness statement does not limit the arbitral tribunal’s au-
thority to give as much evidential value to the written wit-
ness statement as it deems appropriate.

5.9. At the hearing, the examination of any fact witness shall 
be conducted under the direction and control of the arbitral 
tribunal. The arbitral tribunal can reject a question posed to 
the witness if the arbitral tribunal considers it to be irrele-
vant, redundant, not material to the outcome of the case or 
for other reasons. After having heard the parties, the arbitral 
tribunal may also impose other restrictions, including set-
ting the order of examination of the witnesses, time limits 
for examination or types of questions to be allowed or hold 
witness conferences, as it deems appropriate.

Article 6. Experts

6.1. At the request of a party or on its own initiative and after 
having heard the parties, the arbitral tribunal may appoint 
one or more independent experts to present a report on dis-
puted matters which require specialised knowledge.

6.2. If the arbitral tribunal decides to appoint an expert, the 
arbitral tribunal shall:

a. seek suggestions from the parties as to who should be 
appointed as an expert. For this purpose, the arbitral tri-
bunal may establish the requirements for potential ex-
perts, such as qualification, availability, costs, and com-
municate them to the parties. The arbitral tribunal shall 
not be bound by the candidates proposed by either party 
and may:

 i. appoint a candidate:
  a) proposed by any one of the parties; or
  b) identified by the arbitral tribunal itself;
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 ii. create a joint expert commission consisting of  
 the candidates proposed by the parties; or 
 iii. seek a proposal for a suitable expert from a neu 
 tral organisation, such as a chamber of commerce  
 or a professional association;

b. after having heard the parties, approve the terms of ref-
erence for the tribunal-appointed expert;
c. request the parties to pay an advance on costs to cover 
the expert’s work in equal proportion. If a party refrains 
from advancing its share of the costs, this share shall be 
advanced by the other party;
d. request the parties to provide the expert appointed by 
the arbitral tribunal with all the information and docu-
ments he or she may require to perform his or her duties 
in connection with the expert examination;
e. monitor the expert’s work and keep the parties in-
formed regarding its progress.

6.3. The tribunal-appointed expert shall issue his or her re-
port to the tribunal and the parties.

6.4. At the request of a party or on the arbitral tribunal’s own 
initiative, the expert shall be called for examination at the 
hearing.

6.5. The appointment of any expert by the arbitral tribunal 
does not preclude a party from submitting an expert report 
by any expert appointed by that party. At the request of 
any other party or on the arbitral tribunal’s own initiative, 
such party appointed expert shall be called for examination 
during the hearing.

6.6. After having heard the parties, the arbitral tribunal may 
instruct any party-appointed and/or the tribunal-appointed 
experts to establish a joint list of questions on the content of 
their reports, covering the issues that they consider neces-
sary to be reviewed.

6.7. After having heard the parties, the arbitral tribunal may 
instruct the party-appointed and the tribunal-appointed ex-
perts, (if any), to have a conference and to issue a joint report 
in order to provide the arbitral tribunal with:

a. a list of issues on which the experts agree;
b. a list of issues on which the experts disagree; and
c. if practicable, reasons why the experts disagree.

Article 7. Iura Novit Curia

7.1. A party bears the burden of proof with respect to the 
legal position on which it relies.

7.2. However, the arbitral tribunal may apply legal provi-
sions not pleaded by the parties if it finds it necessary, in-
cluding, but not limited to, public policy rules. In such cases, 
the arbitral tribunal shall seek the parties’ views on the legal 
provisions it intends to apply. The arbitral tribunal may also 

rely on legal authorities even if not submitted by the parties 
if they relate to legal provisions pleaded by the parties and 
provided that the parties have been given an opportunity to 
express their views in relation to such legal authorities.

Article 8. Hearing

8.1. In order to promote cost-efficiency and to the extent ap-
propriate for a particular case, the arbitral tribunal and the 
parties should seek to resolve the dispute on a documents 
only basis.

8.2. If one of the parties requests a hearing or the arbitral 
tribunal itself finds it appropriate, the parties and the arbitral 
tribunal shall seek to organise the hearing in the most costef-
ficient manner possible, including by limiting the duration 
of the hearing and using video, electronic or telephone com-
munication to avoid unnecessary travel costs for arbitrators, 
parties and other participants.

Article 9. Assistance in Amicable Settlement

9.1. Unless one of the parties objects, the arbitral tribunal 
may assist the parties in reaching an amicable settlement of 
the dispute at any stage of the arbitration.

9.2. Upon the prior written consent of all parties, any mem-
ber of the arbitral tribunal may also act as a mediator to as-
sist in the amicable settlement of the case.

9.3. If the mediation does not result in a settlement within 
an agreed period of time, the member of the arbitral tribunal 
who has acted as mediator:

a. may continue to act as an arbitrator in the arbitration 
proceedings after obtaining written consent from all par-
ties at the end of the mediation; or
b. shall terminate his/her mandate in accordance with 
the applicable arbitration rules if such written consent is 
not obtained.

Article 10. Adverse Inference

If a party does not comply with the arbitral tribunal’s or-
der(s) or instruction(s), without justifiable grounds, the ar-
bitral tribunal may draw, where it considers appropriate, an 
adverse inference with regard to such party’s respective case 
or issue.

Article 11. Allocation of Costs

When deciding on the allocation of costs in an award, the 
arbitral tribunal may take into account the parties’ conduct 
during the arbitral proceedings, including their co-opera-
tion and assistance (or the lack thereof) in conducting the 
proceedings in a cost-efficient and expeditious manner.
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Article 12. Deliberations

12.1. The arbitral tribunal shall use its best efforts to issue the 
award as soon as possible.

12.2. The arbitral tribunal shall conduct internal discussions 
on the case before the hearing and hold deliberations as soon 
as possible thereafter. In the event of documents-only arbi-
tration, the arbitral tribunal shall hold deliberations as soon 
as possible after all documents have been submitted.
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CHAPTER 18
ICCA-NYC BAR-CPR Protocol on 

Cybersecurity in International Arbitration 
(2020 Edition)*
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 Forward to the 2020 Protocol

I. Purpose of the Protocol

The purpose of the ICCA-NYC Bar-CPR Cybersecurity Pro-
tocol for International Arbitration (the “Cybersecurity Pro-
tocol” or the “Protocol”) is twofold.

First, the Protocol is intended to provide a framework to 
determine reasonable information security measures for in-
dividual arbitration matters. That framework includes pro-
cedural and practical guidance to assess security risks and 
identify available measures that may be implemented.

Second, the Protocol is intended to increase awareness 
about information security in international arbitrations. 
This includes awareness of: (i) information security risks in 
the arbitral process, which include both cybersecurity and 
physical security risks; (ii) the importance of information 
security to maintaining user confidence in the overall arbi-
tral regime; (iii) the essential role played by individuals in-
volved in the arbitration in effective risk mitigation; and (iv) 
some of the readily accessible information security measures 
available to improve everyday security practices.

II. Scope of the Protocol

(a) Application Beyond International Commercial 
Arbitrations

Although the Protocol has been drafted with international 
commercial arbitrations in mind, it may also be a useful ref-
erence for domestic arbitration matters and/or investor-state 
arbitrations.

(b) Data Protection Issues

Information security and data protection issues are close-
ly connected, largely because there is increasing regulation 
around the globe governing the processing of personal data. 
It is typical for data protection law and regulations to man-
date, among other things, that persons processing personal 
data implement reasonable information security measures.

*  Copyright 2019 by International Council for Commercial Arbitration, 
New York City Bar Association, and International Institute for Conflict 
Prevention and Resolution (CRR).  This material is reproduced with 
authorization of ICCA, the New York City Bar Association and the Inter-
national Institute for Conflict Prevention and Resolution (CPR) as noted 
in the Protocol.   Every effort has been made to reproduce this material 
accurately and without alteration and in an appropriate context.
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Adherence to the Protocol may therefore facilitate compli-
ance with data protection legal regimes such as the Europe-
an Union General Data Protection Regulation. However, the 
focus of the Protocol is on mitigating information security 
risks and not on achieving compliance with such regimes. 
The Protocol does not supersede applicable legal or other 
binding obligations, and implementation of the Protocol 
does not guarantee compliance with data protection regimes.

As useful resources on data protection compliance become 
available (including the forthcoming Roadmap to Data 
Protection in International Arbitration Proceedings by the 
ICCA/IBA Joint Task Force on Data Protection in Interna-
tional Arbitration Proceedings), the Protocol will incorpo-
rate references to such resources to facilitate the concurrent 
consideration of information security and data protection 
issues.

III. Future Revisions to the Protocol

As this version of the Protocol is released in late 2019, we 
refer to it as the “2020 Protocol.” The Working Group has 
adopted the editioning approach to emphasize that the Pro-
tocol will necessarily evolve over time in light of (i) changing 
technology; (ii) new and prevalent cyber threats; (iii) new or 
amended laws/regulations; (iv) consensus that may emerge 
as to reasonable measures/arbitration best practices; (v) new 
cybersecurity initiatives by institutions or others; and (vi) 
practical experience implementing the Protocol. To facilitate 
the periodic improvement and updating of the Protocol, the 
Working Group encourages persons who use the Protocol to 
share their experiences in deploying it and provide feedback. 
Feedback on the Protocol may be sent to cybersecurity@ar-
bitration-icca.org.

For an electronic copy of the Protocol with hyperlinks and 
bookmarks to facilitate navigation, please visit https://www.
arbitration- icca.org/projects/Cybersecurity-in-Internation-
al-Arbitration.html.
 

ICCA-NYC BAR-CPR CYBERSECURITY 
PROTOCOL FOR INTERNATIONAL

ARBITRATION (2020)
(Without Commentary)

Scope and Applicability

Principle 1 The Cybersecurity Protocol provides a rec-
ommended framework to guide tribunals, parties, and 
administering institutions in their consideration of what 
information security measures are reasonable to apply to 
a particular arbitration matter.

Principle 2 As a threshold matter, each party, arbitrator, 
and administering institution should consider the base-

line information security practices that are addressed in 
Schedule A and the impact of their own information se-
curity practices on the arbitration. Effective information 
security in a particular arbitration requires all custodians 
of arbitration-related information to adopt reasonable 
information security practices.

Principle 3 Parties, arbitrators, and administering insti-
tutions should ensure that all persons directly or indi-
rectly involved in an arbitration on their behalf are aware 
of, and follow, any information security measures adopt-
ed in a proceeding, as well as the potential impact of any 
security incidents.

Principle 4 The Protocol does not supersede applicable 
law, arbitration rules, professional or ethical obligations, 
or other binding obligations.

The Standard

Principle 5 Subject to Principle 4, the information secu-
rity measures adopted for the arbitration shall be those 
that are reasonable in the circumstances of the case as 
considered in Principles 6-8.

Determining Reasonable Cybersecurity Measures

Principle 6 In determining which specific information 
security measures are reasonable for a particular arbitra-
tion, the parties and the tribunal should consider:

(a) the risk profile of the arbitration, taking into ac-
count the factors set forth in Schedule B;

(b) the existing information security practices, in-
frastructure, and capabilities of the parties, ar-
bitrators, and any administering institution, and 
the extent to which those practices address the 
categories of information security measures ref-
erenced in Principle 7;

(c) the burden, costs, and the relative resources of 
the parties, arbitrators, and any administering 
institution;

(d) proportionality relative to the size, value, and 
risk profile of the dispute; and

(e) the efficiency of the arbitral process.

Principle 7 In considering the specific information  se-
curity  measures to be applied in an arbitration, consider-
ation should be given to the following categories:

(a) asset management;
(b) access controls;
(c) encryption;
(d) communications security;
(e) physical and environmental security;

mailto:cybersecurity@ar-bitration-icca.org
mailto:cybersecurity@ar-bitration-icca.org
mailto:cybersecurity@ar-bitration-icca.org
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(f) operations security; and
(g) information security incident management.

Principle 8 In some cases, it may be reasonable to tailor 
the information security measures applied to the arbitra-
tion to the risks present in different aspects of the arbitra-
tion, which may include:

(a) information exchanges and transmission of arbi-
tration-related information;

(b) storage of arbitration-related information;
(c) travel;
(d) hearings and conferences; and/or
(e) post-arbitration retention and destruction poli-

cies.

The Process to Establish Reasonable Cybersecurity Mea-
sures

Principle 9 Taking into consideration the factors out-
lined in Principles 6-8 as appropriate, the parties should 
attempt in the first instance to agree on reasonable infor-
mation security measures.

Principle 10 Information security should be raised as 
early as practicable in the arbitration, which ordinarily 
will not be later than the first case management confer-
ence.

Principle 11 Taking into consideration Principles 4-9 as 
appropriate, the arbitral tribunal has the authority to de-
termine the information security measures applicable to 
the arbitration.

Principle 12 The arbitral tribunal may modify the mea-
sures previously established for the arbitration, at the re-
quest of any party or on the tribunal’s own initiative, in 
light of the evolving circumstances of the case.

Principle 13 In the event of a breach of the information 
security measures adopted for an arbitration proceeding 
or the occurrence of an information security incident, 
the arbitral tribunal may, in its discretion:  (a)  allocate 
related costs among the parties; and/or (b) impose sanc-
tions on the parties.

Principle 14 The Protocol does not establish any liability 
or any liability standard for any purpose, including, but 
not limited to, legal or regulatory purposes, liability in 
contract, professional malpractice, or negligence.

 

ICCA-NYC BAR-CPR CYBERSECURITY 
PROTOCOL FOR INTERNATIONAL

ARBITRATION (2020)
(With Commentary)

Organization of the Protocol

The Protocol is organized into Principles, Commentary, and 
Schedules. Each Principle provides high-level guidance and 
is accompanied by explanatory Commentary. The Principles 
are supplemented as necessary with more detailed guidance 
contained in the Schedules. Following the Schedules, the 
Working Group acknowledges the many organizations and 
individuals who contributed to the Protocol.

• Principles 1-4 address the scope and applicability 
of the Protocol.

o Principle 1 establishes the basic building 
blocks of the Protocol, including the frame-
work approach and the reasonableness stan-
dard.

o Principles 2-3 address the role of the arbitral 
tribunal,1 the parties2 and any administering 
institution3 in ensuring effective information 
security4 for a particular arbitration matter.

o Principle 4 addresses the relationship be-
tween the Protocol and applicable law and 
other binding obligations.

• Principle 5 establishes the standard of reasonable-
ness, which governs what measures should be ad-
opted to address issues of information security in 
an individual arbitration matter.

• Principles 6-8 set out a series of factors to be con-
sidered in determining what information security 
measures are reasonable in a particular matter and 
how they should be applied.

1 “Arbitral tribunal” or “tribunal” refers to a sole arbitrator or a panel of 
arbitrators.

2 “Party” or “parties” refers to the parties to the arbitration and their coun-
sel or other representatives.

3 “Administering institution” or “institution” refers to any institution 
administering the arbitration and the individual representatives of the 
institution.

4 “Information security” includes security for all types and forms  of  elec-
tronic and non-electronic information, including  both  commercial and 
personal data. “Cybersecurity,” which concerns the means employed to 
maintain the confidentiality, integrity, and availability of digital informa-
tion, is one aspect of information security.
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• Principles 9-13 provide a series of suggested pro-
cedural steps to address information security issues 
in an individual arbitration.

o Principles 9-10 recognize the importance of 
party autonomy in determining what infor-
mation security measures are reasonable in 
any given case.

o Principles 11-13 recognize the arbitral tribu-
nal’s authority to determine the information 
security measures applicable to the arbitra-
tion.

• Principle 14 clarifies that the Protocol does not es-
tablish liability or a liability standard for any pur-
pose whatsoever.

• Schedule A addresses baseline information securi-
ty practices that all custodians of arbitration-relat-
ed information should consider in connection with 
their everyday business activities.

• Schedule B considers the risk factors that can be 
used to assess the risk profile of an arbitration.

 
• Schedule C gives examples of specific information 

security measures and processes that might be ad-
opted for particular arbitration matters.

• Schedule D contains sample language for address-
ing information security issues in arbitration agree-
ments, agendas for case management conferences, 
procedural orders, and post-arbitration dispute 
resolution clauses.

• Schedule E lists prevailing cybersecurity standards 
and resources that may be consulted for further in-
formation.

• Schedule F is a glossary of terms used in the Proto-
col, which are also included in footnotes for ease of 
use.

Scope and Applicability

1. The Cybersecurity Protocol provides 
a recommended framework to guide 
tribunals, parties, and administering 
institutions in their consideration of 
what information security measures 
are reasonable to apply to a particular 
arbitration matter.

Commentary to Principle 1

(a) Recommended framework. Principle 1 establishes 
the basic approach of the Protocol, which is to pro-
vide a framework for the consideration of the secu-
rity measures to be applied to the information pro-
cessed5 during a particular arbitration matter.

 
(b) The Protocol is not intended to, and does not, pro-

vide a one-size-fits-all information security solution. 
A core premise of the Protocol is that reasonable 
information security measures should be applied to 
arbitral proceedings, but that the measures which 
will be reasonable in a particular matter may vary 
significantly based on the facts and circumstances of 
the case, as well as evolving threats and technology. 
Tribunals and parties who decide to utilize the Proto-
col in an arbitration can refer to the guidance in the 
Protocol to determine reasonable information secu-
rity measures for their matter.

(c) Relationship between cybersecurity and information 
security. Due to the highly digitized nature of today’s 
international arbitrations, the Protocol focuses on cy-
bersecurity, which concerns the means employed to 
maintain the confidentiality, integrity, and availability 
of digital information.6 However, the guidance in the 
Protocol applies broadly to all information security 
measures, including both cybersecurity and physical 
security, and the Protocol therefore refers generally 
to information security rather than to cybersecurity 
wherever appropriate. As such, in this Protocol, the 
term “information security” includes security for all 
types and forms of electronic and non-electronic in-
formation, including both commercial and personal 
data.

5 “Processing” broadly refers to anything that is done to, or with, arbitra-
tion-related information. It includes automated and non-automated 
operations, such as the collection, recording, organization, storage, ad-
aptation or alteration, retrieval, consultation, use, disclosure by trans-
mission, dissemination, alignment or combination, restriction, erasure, 
or destruction.
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(d) Importance of reasonable information security. The 
need for reasonable information security measures 
in international arbitrations is highlighted by: the li-
tigious backdrop of arbitration, which can lead to the 
targeting of information; the often high value, high 
stakes nature of disputes, which increases the risk 
of security incidents7 and the likelihood that those 
incidents will cause significant loss; the exchange of 
information that is often confidential commercial 
information and/or regulated personal or other data; 
and the cross-border nature of the process, which cre-
ates complex challenges in complying with applicable 
legal requirements and heightens the consequences of 
a security incident.

Specific consequences that may result from inade-
quate attention to information security include:

• economic   loss to individuals whose commer-
cial information or personal data8 is compro-
mised;

• loss of integrity of data, or questions about the 
reliability and accuracy of data, due to a cyber 
security incident;

• unavailability of data, networks, platforms, or 
websites due to disruption caused by a cyber 
security incident;

 
• potential liability under applicable law and 

other regulatory frameworks, including appli-
cable data protection regimes; and

• reputational damage to parties, arbitrators, ad-
ministering institutions, and third-parties, as 
well as to the system of arbitration overall.

In the increasingly digital landscape in which proceed-
ings take place, the credibility of any dispute resolution 
system, including arbitration, depends on maintaining 
a reasonable degree of protection of the information 
exchanged during the process, not only with respect 
to the information’s confidentiality (except where the 
parties intend for the information to become public), 
but also its integrity and availability.

Further, arbitration has the benefit over other dispute 
resolution processes of enabling parties to maintain 
the confidentiality of the dispute resolution process 
itself, where they want to and where applicable law 
permits, and the information exchanged within it. 
Reasonable information security measures are essen-
tial to ensure that international arbitration maintains 
this advantage.

 

2.  As a threshold matter, each party, arbi-
trator, and administering institution should 
consider the baseline information security 
practices that are addressed in Schedule A 
and the impact of their own information 
security practices on the arbitration. Ef-
fective information security in a particular 
arbitration requires all custodians of arbi-
tration-related information to adopt rea-
sonable information security practices.

Commentary to Principle 2

(a) Baseline security. Principle 2 recognizes it is import-
ant that all persons who have access to arbitration-re-
lated information apply reasonable information se-
curity measures in their general business activities 
(“baseline security”).

International arbitrations tend to involve a constant 
exchange and hosting of information among par-
ties, tribunals, and administering institutions, which 
means that they are largely digitally interdependent 
and any break in the security of arbitral information 
by any one participant in the arbitration has the po-
tential to affect all participants and to compromise 
the security of the entire arbitration. Thus, the securi-
ty of information in an arbitral proceeding ultimately 
depends on the decisions and actions of all individ-
uals involved. Actions by any individual can be the 
cause of an information security incident or be the 
“weakest link,” no matter the setting in which they 
practice or the infrastructure available to them. In-
deed, many security incidents result from individual 

6 In this context, “confidentiality” can be understood as a set of rules or 
restrictions that limits access to certain information, “integrity” can be un-
derstood as an assurance that certain information is trustworthy and accu-
rate, and “availability” can be understood as a promise of reliable access to 
certain information by authorized individuals.
7 “Security incident” refers to an event that may have compromised the 
confidentiality, integrity, or availability of data or systems, such as a mal-
ware infection, loss or theft of equipment, denial of service attack, or a 
phishing attempt A security incident is to be distinguished from a “securi-
ty breach,” which is a security incident that results in unauthorized access 
to data and requires that notice be given to persons whose data has been 
compromised. Whether a particular security incident constitutes a security 
breach will depend on applicable law.
8 “Personal data” is a broad concept used in many of the data protection 
legal regimes that are proliferating around the globe. Typically, it is defined 
to include information of any nature whatsoever that, standing alone or as 
linked to other information, could be used to identify an individual (in-
cluding, for example, work-related e-mails, lab notebooks, agreements, 
handwritten notes, etc.), but the exact definition and scope of personal data 
may vary from jurisdiction to jurisdiction. Another common term for such 
information is “personally identifiable information” (“PII”).
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conduct rather than a breach of systems or infrastruc-
ture.

Because day-to-day security practices and infrastruc-
ture pre-date individual arbitration matters, pre-ex-
isting information security practices of parties, ar-
bitrators, or administering institutions may have a 
significant impact on the security of the arbitration 
process and arbitration-related information. Thus, 
the participants in an arbitration may need to seek 
guidance from their own information technology 
personnel or consultants, when such resources are 
available.

While the need and ability to implement information 
security measures in a particular arbitration inevi-
tably will vary based on the size, sophistication, and 
available resources of the parties, arbitrators, and any 
administering institution, Schedule A highlights gen-
eral, readily accessible cybersecurity measures that all 
custodians of arbitration-related information should 
consider employing in their day-to-day use of tech-
nology, so as to protect the confidentiality, integrity, 
and availability of data in their arbitration-related 
activities.

Since many of the measures that are reasonable to 
adopt as a matter of such baseline security may also 
be required of the participants in an individual arbi-
tration matter, there is significant overlap between 
Schedule A, which addresses baseline security mea-
sures, and Schedule C, which focuses on security 
measures that may be applied in individual arbitra-
tions.

(b) Familiarity with existing security practices. Principle 
2 also recognizes that familiarity with, and consider-
ation of the adequacy of, existing information securi-
ty practices and infrastructure of parties, arbitrators
and administering institutions is an essential first step 
to determining what information security measures
should be adopted in a particular arbitration matter.

For example, some parties, arbitrators, or adminis-
tering institutions may be bound by internal policies
that also will be relevant to the consideration of mea-
sures in the arbitration, as, for example, policies lim-
iting communication with personal e- mail addresses
or prohibiting the use of unencrypted portable drives
(i.e., media, such as USB drives, DVD’s, or hard disks,
that are accessible without any further steps, such as
entering passwords, to decipher their content). Indi-
viduals involved in international arbitrations should
ensure that they are aware of any such policies that
apply to them and that they are in compliance.

3. Parties, arbitrators, and administering

institutions should ensure that all persons 
directly or indirectly involved in an arbitra-
tion on their behalf are aware of, and follow, 
any information security measures adopted 
in a proceeding, as well as the potential im-
pact of any security incidents.

Commentary to Principle 3

(a) Information-sharing. Principle 3 recognizes that
many persons, other than the parties, tribunals, and
institutions directly involved in an arbitration, may
have access to arbitration-related information and
that the security of such information may be under-
mined if reasonable information security measures
are not applied by all such persons, each of whom
could cause a security incident.

(b) Applicable legal or other requirements. In some cas-
es, legal, contractual, or ethical obligations may re-
quire that parties, arbitrators, and institutions ensure
that reasonable information security measures are in
place before they share arbitration-related informa-
tion with others, and/or that such measures are sub-
sequently complied with.

(c) Supporting personnel. Parties, arbitrators, and ad-
ministering institutions may be supported by, among
others, employees, lawyers, legal assistants, law clerks, 
trainees, administrative or other support staff, case
management personnel, and tribunal secretaries. To
mitigate the risk of security incidents, information
security awareness should permeate organizational
structures and extend to such persons, who should
be made aware of, and comply with, any information
security measures adopted in the arbitration.

(d) Independent contractors and vendors. Parties may
engage independent contractors or third party ven-
dors to assist with the arbitrations, including, among
others, consultants, experts, translators, interpreters,
transcription services, and document production or
“e-discovery” vendors and professionals. These per-
sons will typically have a contractual relationship
with, or be under the practical control of, a party, but
will not be under the actual control of the arbitral
tribunal and may not suffer directly from the conse-
quences of an information security incident.

Parties who provide access to arbitral information
covered by information security measures to such
third parties should ensure that those third parties
are aware of applicable security measures, have the
necessary technical capabilities to comply with them,
and agree to follow them. In relationships governed
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by contract, it will often be appropriate to expressly 
address information security in the agreement.

(e)  Fact witnesses. Fact witnesses may need to be 
supplied with information related to the arbitration, 
yet may not be employed by, or have a contractual 
relationship with, any party. Where a fact witness is 
unable or unwilling to comply with applicable infor-
mation security standards, the matter should be re-
ferred to the arbitral tribunal for consideration, and, 
if necessary, direction.

4.  The Protocol does not supersede appli-
cable law, arbitration rules, professional or 
ethical obligations, or other binding obliga-
tions.

Commentary to Principle 4

(a) Superseding obligations. Principle 4 recognizes that 
the Principles and other guidance in the Protocol 
may be subject to overriding legal or other binding 
obligations and that such obligations may determine 
or affect the information security measures that are 
adopted in the individual circumstances of the arbi-
tration.

(b) Legal obligations, including data protection law and 
regulation. Legal requirements may apply to all per-
sons who either process or control arbitration-related 
information.

 
Furthermore, parties, arbitrators, and administering 
institutions may have individual responsibility for 
compliance with such obligations.

The most prevalent legally imposed information se-
curity requirements are those contained in many 
of the more than 100 national data protection laws, 
regulations, and industry norms applicable across 
the globe to certain types of personal data and data 
of public importance, including, for example, the 
General Data Protection Regulation (“GDPR”) in 
Europe, the Health Insurance Portability and Ac-
countability Act of 1996 (“HIPAA”) and California 
Consumer Privacy Act in the United States, the Gen-
eral Data Protection Law in Brazil, and the Personal 
Information Protection and Electronic Documents 
Act (“PIPEDA”) in Canada.

Data protection regimes may vary from jurisdiction 
to jurisdiction, including with respect to what con-
stitutes “personal data.” Non-compliance with ap-

plicable law may result in substantial penalties and/
or litigation risk. Furthermore, data protection en-
forcement and other legal risk may be inconsistent 
among different jurisdictions and create obstacles to 
transborder information exchanges, including during 
international arbitration proceedings. It is therefore 
important in each case for all parties, arbitrators, and 
administering institutions to understand their legal 
obligations with respect to the processing of informa-
tion, including personal data, during an arbitration.

However, although data protection laws may vary in 
their specific requirements, almost all require the im-
plementation of reasonable data security measures to 
protect the processing of personal data. Among other 
things, it is important to look to applicable law to de-
termine how applicable concepts of “reasonableness,” 
“adequacy,” “appropriateness,” and “proportionality” 
have been applied, as the interpretation of these terms 
may differ under various legal regimes.

Where participants in the arbitration are faced with 
differing or conflicting legal obligations, the tribunal 
may need to determine, in consultation with the par-
ties and any administering institution, how to harmo-
nize such obligations, taking into consideration the 
consequences of non-compliance, principles of pro-
portionality and due process, as well as the tribunal’s 
role in the administration of justice.

(c) Arbitration rules and institutional involvement. If 
an arbitration is administered by an institution, it may 
be necessary for the parties, their representatives, and 
the arbitral tribunal to consult and coordinate with 
that institution prior to adopting information secu-
rity measures in order to ensure that proposed mea-
sures are consistent with, and can be implemented 
pursuant to, the institution’s rules, practices, techni-
cal capabilities, and legal obligations. In some cases, 
the legal obligations of an administering institution 
(for example, under data protection law) may impact 
what information security measures are adopted by 
the parties and tribunal.

Depending on the sensitivity of the information in-
volved in a particular arbitration or the nature of ap-
plicable legal obligations, coordination with the insti-
tution may be necessary at the time the arbitration is 
commenced or in some cases even before. This may be 
necessary, for example, to determine whether secure 
notification of a request for arbitration or request for 
emergency relief is possible or whether a more limit-
ed filing may be appropriate in the first instance; to 
determine whether data can be transferred; or to re-
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quest institutional attention to the secure handling of 
confidential information by potential arbitrators.

As information security receives increasing attention, 
some institutions are adopting their own rules and 
practices relating to information security. For exam-
ple, institutions have started to refer expressly to in-
formation security in their rules and practice notes. 
Some institutions are also adopting or endorsing se-
cure platforms for the transmission and hosting of 
some of the information related to arbitrations they 
administer. Such rules and practices may or may not 
be considered mandatory by the institution.

(d) Ethical and professional obligations. Ethical and pro-
fessional rules and guidance increasingly address in-
formation security, often in terms of well-established
duties of confidentiality and competence. Parties and
tribunals should consider potentially applicable obli-
gations of this nature. In the case of the tribunal, for
example, this may include consideration of an ethical
obligation to preserve and protect the legitimacy and
integrity of the arbitration process.

5. Subject to Principle 4, the information
security measures adopted for the arbitra-
tion shall be those that are reasonable in the
circumstances of the case as considered in
Principles 6-8.

Commentary to Principle 5

(a) Principle 5 recognizes that there is no one-size-fits-
all approach to information security in arbitration
matters and that the application of the reasonable-
ness standard in the Protocol is always subject to su-
perseding legal and other obligations, as set forth in
Principle 4.

This individualized approach recognizes that the im-
plementation of information security measures en-
tails balancing potentially competing considerations
(such as cost and convenience) and that, subject to
Principle 4, similarly situated parties may make dif-
ferent, but equally legitimate, choices based on their
own preferences, including considerations of cost and 
proportionality, risk tolerance, and technical capabili-
ties, among others.

Principles 6-8 and the related schedules provide
three-step guidance on how to apply the reason-
ableness standard in each case. First, Principle 6 and
Schedule B walk through risk factors bearing on what
security measures are reasonable in particular arbi-

tration matters. Next, Principle 7 identifies categories 
of information security measures that should be con-
sidered in each matter. Principle 8 then flags aspects 
of the arbitration process to which information se-
curity measures may be applied. Schedule C supple-
ments Principles 7 and 8 with examples of specific 
information security measures and processes that 
might be adopted for particular arbitration matters. 
It is anticipated that Schedule C will require updates 
over time. The reasonableness standard also provides 
flexibility to accommodate changes in technology 
and the best practices and threats current at the time 
of an actual dispute.

Determining Reasonable
Cybersecurity Measures

6. In determining which specific informa-
tion security measures are reasonable for a
particular arbitration, the parties and the
tribunal should consider:

(a) the risk profile of the arbitration, tak-
ing into account the factors set forth in
Schedule B;

(b) the existing information security prac-
tices, infrastructure, and capabilities of
the parties, arbitrators, and any admin-
istering institution, and the extent to
which those practices address the cate-
gories of information security measures
referenced in Principle 7;

(c) the burden, costs, and the relative re-
sources of the parties, arbitrators, and
any administering institution;

(d) proportionality relative to the size, val-
ue, and risk profile of the dispute; and

(e) the efficiency of the arbitral process.

Commentary to Principle 6

(a) Factors bearing on reasonableness. Principle 6 sets
out factors to be considered in determining what in-
formation security measures are reasonable in partic-
ular arbitration matters.
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(b) Risk analysis. Principle 6(a) recommends a risk anal-
ysis to determine the risk-profile of the arbitration.
Schedule B identifies relevant risk factors relating to
the nature of the information expected to be shared
in the arbitration, potential security threats, and the
potential consequences of an information security
breach.

It is possible that some aspects of an arbitration may
have a higher risk profile than others, in which case
the risk analysis will be useful in identifying those as-
pects of the case that may warrant the application of
more secure measures.

(c) Practical considerations. The remainder of Principle
6 identifies practical considerations that may bear on
what information security measures are reasonable.
For example:

i. Consistent with Principle 2, Principle 6(b)
flags that the day-to-day security practices
and digital infrastructure of the parties, tri-
bunal, and administering institution may af-
fect what security measures are reasonable in
any given arbitration matter.

For instance, if all participants already em-
ploy a level of information security appropri-
ate to the case, additional measures may not
be needed. To make such a determination, it
may be appropriate in some instances for the
parties, arbitrators, and any administering
institution to discuss their existing informa-
tion security with others, including the base-
line security measures identified in Schedule
A, and to agree that certain measures will be
maintained during the arbitration, subject to
modification under Principle 2.

ii. Principles 6(c) and (d) draw attention to the
possibility that the parties, arbitrators, and
any institution may have differing technical
or financial resources or other constraints
on their technical capacity that will influence
what may be reasonable in a particular case.
In such instances, it will be important to bal-
ance such limitations with all other relevant
factors. Special consideration should be given 
to what measures may be taken without sig-
nificant expenditure or resources.

iii. Principle 6(e) recognizes that if proposed
information security measures would be so
onerous as to prevent the arbitration from
proceeding in an orderly fashion, then the

balance of ‘reasonableness’ may weigh against 
their adoption. In particular, information se-
curity measures that are too difficult to im-
plement risk being ignored or evaded, or may 
have a negative impact on the administration 
of the arbitration.

7. In considering the specific information
security measures to be applied in an arbi-
tration, consideration should be given to the
following categories:

(a) asset management;

(b) access controls;

(c) encryption;

(d) communications security;

(e) physical and environmental security;

(f) operations security; and

(g) information security incident manage-
ment.

Commentary to Principle 7

(a) Categories of information security measures. Upon
determining what level of security is reasonable in
consideration of the risk profile and other relevant
circumstances under Principle 6, Principle 7 ad-
dresses the broad categories of security measures
that should be considered. These categories may be
useful to consider in an individual arbitration, taking
into account, and adapting as necessary to reflect, the
risk assessment that has been carried out pursuant to
Principle 6.

While a brief explanation of each general category
in Principle 7 is provided below, arbitrators, parties,
and administering institutions should look to Sched-
ule C for specific examples of how security measures
within each category may be tailored to address risks
present in different aspects of the arbitration, as set
forth in Principle 8.

(b) Asset   Management:  Information should be identi-
fied, classified, and controlled as appropriate for the
arbitration.
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Through the risk analysis in Principle 6, the parties 
and tribunal may have identified certain aspects of 
the arbitration, such as information containing com-
mercial trade secrets, that is of a higher risk profile 
than other aspects of the arbitration. It may be appro-
priate in such circumstances to categorize such infor-
mation for the purpose of applying differing levels of 
protection or differing types of measures based on 
different risk profiles.

Retention and destruction policies that will apply 
during the
 
arbitration and after its conclusion are another aspect 
of asset management.

(c)Access Controls: Access to arbitration-related infor-
mation, including access to any systems, services, 
devices, or applications that host such information, 
should be limited to authorized individuals.

Parties and the tribunal may wish to consider, for ex-
ample, restricting access to arbitration data on a need 
to know basis. They might also consider policies that 
will apply in the arbitration in respect to the control 
of user accounts, passwords and multi-factor authen-
tication (particularly where a shared platform is used 
to host arbitration-related data), or in respect to re-
mote access protocols.

(d) Encryption: Encryption is the process of making 
plain text illegible without decryption tools, such as 
passwords or encryption keys. It is one of many secu-
rity techniques from the field of cryptography, which 
deals more generally with the protection of infor-
mation and communications from unauthorized re-
cipients through the use of codes. Use of encryption 
should be considered where appropriate to protect 
the confidentiality, integrity, and availability of con-
fidential or sensitive information in the arbitration.

(e) Communications Security: The means used to com-
municate electronically and to share information dig-
itally should be secure. Common means employed to 
protect communications security include exercising 
caution with attachments and links, use of secure 
share-file services in lieu of e-mail, and avoiding the 
use of public networks or, if necessary, mitigating the 
risks of use.

(f) Physical and Environmental Security: Physical ac-
cess to information resources in the arbitration and 
to the hearing premises should be controlled to pre-
vent unauthorized access, damage, or interference.

 
(g) Operations Security: Operations security measures 

are largely concerned with ensuring the integrity of 

information processing systems that are used in the 
arbitration. What this means in practice depends on 
the circumstances, but such measures could include, 
for example, agreements regarding vulnerability 
monitoring, system auditing, and routine back-up of 
a shared platform.

(h) Information Security Incident Management: Con-
sideration should be given to the implementation of 
agreed incident response capabilities and to the tim-
ing and extent of an obligation to provide notification 
of a breach.

8.  In some cases, it may be reasonable to 
tailor the information security measures ap-
plied to the arbitration to the risks present 
in different aspects of the arbitration, which 
may include:

(a) information exchanges and transmission of ar-
bitration-related information;

(b) storage of arbitration-related information;

(c) travel;

(d) hearings and conferences; and/or

(e) post-arbitration retention and destruction pol-
icies.

Commentary to Principle 8

(a) Principle 8 recognizes that certain information secu-
rity measures, such as those enumerated in Principle 
7, may be applied differently to different aspects of 
the arbitration. While examples of the categories that 
may be relevant to the different aspects of the arbitra-
tion are provided below, these are not intended to be 
exclusive, nor to suggest that each of the referenced 
categories or measures will be appropriate in any in-
dividual arbitration.

Furthermore, because specific measures that may 
be adopted are likely to change over time, detailed 
examples of how the general information security 
categories in Principle 7 may be tailored to aspects 
of the arbitration process are contained in Schedule 
C, which the Working Group expects to revise over 
time.

(b) Information exchanges and transmission of arbi-
tration-related information. Access controls, com-
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munications security, encryption, and operations se-
curity will be most relevant to securing information 
exchanges and transmission of arbitration-related in-
formation. The types of security measures to be con-
sidered may differ depending on the parties, tribunal, 
and institutions involved, and it may be appropriate 
to consider different measures for exchanges among 
parties and their representatives, the arbitral tribunal, 
and/or any administering institution. Consideration 
should be given to how transmissions of arbitral data 
will be made (e.g., e-mail; via third-party platform 
or virtual data room; USB drives or other portable 
storage devices) as well as to corresponding protec-
tive measures (e.g., only enterprise-grade e-mail ser-
vices will be used; portable storage devices must be 
encrypted and the password for decryption must be 
communicated separately).

(c) Storage of arbitration-related information. General-
ly, measures in the categories of asset management, 
access controls and encryption will be most relevant 
to the secure storage of arbitration-related informa-
tion. Measures should be considered for storing com-
munications, pleadings, disclosure materials, and evi-
dence, and may include measures such as minimizing 
the processing of confidential commercial informa-
tion, personal data, or other sensitive information in 
relation to the arbitration; limiting certain informa-
tion to attorneys’ eyes only; and agreeing to confiden-
tiality provisions or implementing protective orders.

 
(d) Travel. The nature of international arbitration is such 

that significant travel is often involved. Travel-relat-
ed information security concerns are addressed in 
Schedule A as a matter of baseline information secu-
rity. Access controls, encryption and physical security 
are relevant categories in considering measures to be 
applied when travelling with arbitration data.

(e) Hearings and conferences. Information security 
measures for hearings and conferences may include 
procedures for the handling of any transcripts, re-
cordings, or videos which are made; restrictions on 
what technology, such as smartphones, attendees may 
bring to and use at hearings; and establishing a proto-
col for remote testimony. Access controls and physi-
cal security will be relevant categories, among others, 
at these events in the arbitration. Furthermore, when 
hearings and conferences are held telephonically, se-
cure telephone services should be used.

(f) Post-arbitration document retention and destruc-
tion. As a matter of prudent asset management, issues 
to be considered with respect to post-arbitration doc-
ument retention and destruction may include wheth-
er to require that arbitration-related information be 

returned or safely disposed of, and the timing of any 
such requirement, with due consideration for appli-
cable legal or ethical obligations, rules relating to the 
correction of awards and award recognition/enforce-
ment proceedings, and legitimate interests in retain-
ing information (e.g., for conflict checking or prece-
dent purposes). Consideration may also be given to 
whether there should be a process for certification of 
compliance with respect to any such requirement.

 

The Process to Establish
Cybersecurity Measures

9.  Taking into consideration the factors 
outlined in Principles 6-8 as appropriate, the 
parties should attempt in the first instance 
to agree on reasonable information security 
measures.

Commentary to Principle 9

(a) Importance of party autonomy.  Principle 9 recog-
nizes the important role that parties and their legal 
representatives play in establishing information secu-
rity measures.

Party autonomy is fundamental in information secu-
rity, as it is in other aspects of the arbitral process, and 
ordinarily parties and their legal representatives will 
take the lead in considering what information securi-
ty measures should be employed for the arbitration, 
as they will have the best information about what se-
curity measures will be reasonable for their arbitra-
tion, as well as the greatest interest in ensuring com-
pliance with those measures during the arbitration.

(b) Confer. In the first instance, legal representatives 
should generally confer concerning the information 
security measures to be implemented in an arbitra-
tion, taking into consideration the Principles in this 
Protocol.

Issues that legal representatives should consider dis-
cussing with their clients and opposing counsel may 
overlap with issues ordinarily considered in the con-
text of disclosure and document preservation, and 
also with potential data protection issues.
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10.  Information security should be raised 
as early as practicable in the arbitration, 
which ordinarily will not be later than the 
first case management conference.

Commentary to Principle 10

(a) Early case management topic. Principle 10 recogniz-
es that information security should be raised as ear-
ly as practicable in the arbitration. The expectation 
generally is for issues of information security to be 
discussed with the parties and, where necessary, with 
any administering institution, in preparation for, and 
during, the initial case management conference or 
procedural hearing.

Schedule D provides sample procedural language that 
arbitral tribunals may use to raise issues of informa-
tion security for consideration at the procedural con-
ference. Arbitral tribunals should also consult institu-
tional rules and practices.

In some cases, the initial procedural hearing or case 
management conference may be too late to raise in-
formation security issues; in such a case, any party 
may raise information security measures for consid-
eration by the tribunal or any administering institu-
tion at any time.

At the initial conference, the arbitral tribunal should 
be prepared to:

i. engage the legal representatives in a discus-
sion about reasonable information security 
measures;

ii. discuss the ability and willingness of its mem-
bers to adopt specific security measures;

iii. address any disputes about reasonable infor-
mation security measures;

 
iv. express its own interests in preserving the 

legitimacy and integrity of the arbitration 
process, taking into account the parties’ con-
cerns and preferences, the capabilities of any 
administering institution, and other factors 
discussed in this Protocol; and

v. address any other issues related to informa-
tion security that it considers relevant to the 
proceeding.

Where cases are administered by an institution, that 
institution may raise issues of information security 
with the parties or tribunal at any time.

11.  Taking into consideration Principles 
4-9 as appropriate, the arbitral tribunal has 
the authority to determine the information 
security measures applicable to the arbitra-
tion.

Commentary to Principle 11

(a) Tribunal authority. Principle 11 recognizes that the 
arbitral tribunal has the authority to determine the 
information security measures applicable to the ar-
bitration and that, ordinarily, it should defer to any 
agreement of the parties.

The general expectation is that the arbitral tribunal 
will incorporate directions concerning information 
security in an early procedural order. Schedule D 
provides sample language that tribunals may use in 
procedural orders. Alternatively, the tribunal may 
simply approve and order an information security 
agreement made by the parties.

Where disputes arise about information security 
measures, the tribunal should resolve any such dis-
putes, including any disputes about what measures 
should be adopted in the first instance and any dis-
putes arising from either an agreement adopted by 
the parties or measures ordered by the tribunal. In 
case of post- arbitration disputes, it may be advis-
able to provide for a dispute resolution mechanism 
that will apply in the event that the arbitral tribunal 
is functus officio at the time of a dispute regarding 
information security measures. To that effect, see the 
sample language provided in Schedule D.

(b) Tribunal deference. The arbitral tribunal should 
ordinarily respect any agreement the parties have 
reached on the information security measures to be 
employed, subject to overriding legal or other obli-
gations under Principle 4 and unless there are sig-
nificant countervailing considerations. Conversely, 
the parties cannot unilaterally bind either the arbi-
tral tribunal or any institution administering the 
arbitration. Therefore, to the extent an information 
security agreement between the parties impacts the 
arbitration process, it should be formalized only after 
consultation with the tribunal and, if necessary, any 
administering institution.
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Circumstances in which the arbitral tribunal may be 
justified in departing from the parties’ agreement may 
include, but are not limited to:

i. measures to protect third-party interests, in-
cluding the interests of witnesses or others 
who may be involved in the arbitration as de-
scribed in the commentary to Principle 3;

ii. capabilities of the arbitrators and administer-
ing institution; and

iii. the tribunal’s own interest in protecting the 
legitimacy and integrity of the arbitral pro-
cess, including the security of its own com-
munications and deliberations.

(c) Arbitrator selection. If the subject matter of the ar-
bitration itself involves the resolution of information 
security related issues, the parties may wish to: (i) 
engage arbitrators with sufficient knowledge of infor-
mation security issues to resolve the issues without 
reliance on an independent expert; and/or (ii) use 
adversarial expert testimony to educate the arbitral 
tribunal similar to the treatment of other technical 
issues arising in arbitration.

12.  The arbitral tribunal may modify the 
measures previously established for the ar-
bitration, at the request of any party or on 
the tribunal’s own initiative, in light of the 
evolving circumstances of the case.

Commentary to Principle 12

(a) Evolving circumstances. Principle 12 recognizes that 
the procedures adopted at the outset of the arbitration 
may be modified as necessary throughout the course 
of the proceeding, including updates as to:

i. what qualifies as the nature of the informa-
tion being processed;

ii. required procedures based on the specific cir-
cumstances of the case as it develops; and

iii. changed circumstances, such as changes in 
applicable law, risks in the proceeding, insti-
tutional rules/requirements, or technological 
developments.

(b) Consultation. Such modifications should be made 
after consultation with the parties and any adminis-
tering institution.

 

13.  In the event of a breach of the 

information security measures ad-
opted for an arbitration proceeding 
or the occurrence of an informa-
tion security incident, the arbitral 
tribunal may, in its discretion: (a) 
allocate related costs among the 
parties; and/or (b) impose sanc-
tions on the parties.

Commentary to Principle 13

(a) Costs and sanctions. Principle 13 clarifies 
the power of the arbitral tribunal to or-
der costs or sanctions in the the event of 
a breach of the information security mea-
sures adopted for an arbitration proceed-
ing or the occurrence of an information 
security incident.

The authority conferred on the arbitral 
tribunal in Principle 13 is implied in the 
tribunal’s general powers and in institu-
tional rules providing that the tribunal 
has the authority to administer the arbi-
tration.

(b) Subject to applicable law. As noted in 
Principle 4, the arbitral tribunal’s powers 
are subject to, and may be limited by, ap-
plicable law.

14.  The Protocol does not estab-
lish any liability or any liability 
standard for any purpose, includ-
ing, but not limited to, legal or reg-
ulatory purposes, liability in con-
tract, professional malpractice, or 
negligence.

Commentary to Principle 14

(a) Not a liability standard. Principle 14 
clarifies that the Protocol is not intend-
ed to establish any liability or any liability 
standard for any purpose.

As established throughout, the Protocol 
is intended to provide a general frame-
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work for how information security issues may be 
considered in an arbitration, and is subject to any 
overriding legal or other obligations that may exist. It 
would therefore be inappropriate to apply the Princi-
ples established by the Protocol to form any legal or 
other liability or responsibility.

(b) Party autonomy. Principle 14, however, is not in-
tended to limit the right of the parties to make agree-
ments that allocate liability for security incidents, nor
is it intended to limit the power of the arbitral tribu-
nal to issue directions regarding issues such as costs
or sanctions as provided in Principle 13.

Schedule A
Baseline Security Measures

Schedule A supplements Principle 2 with a non-exhaustive 
checklist of general cybersecurity measures that all custodi-
ans of arbitration-related information should consider im-
plementing in their day-to-day use of technology in arbitra-
tion-related activities, bearing in mind that:

• the schedule highlights various security consider-
ations and it may not be necessary to adopt all of
the measures to achieve a reasonable level of pro-
tection;

• practical and detailed guidance must be balanced
with the reality that cybersecurity threats and mit-
igation strategies evolve rapidly, such that other
practices may emerge and some of the security
measures identified here may be superseded or be-
come outdated over time; and

• these measures should be considered in conjunc-
tion with any systems, processes, policies, and pro-
cedures already in place, and, where appropriate,
in consultation with information technology and/
or information security professionals, either within
one’s organization or externally.

This schedule is intended to offer a mixture of readily acces-
sible and useful information that everyone involved in in-
ternational arbitrations should consider, regardless of their 
practice setting or infrastructure, together with guidance 
that will be most helpful for those who work on their own 
or with minimal support and who largely manage their own 
digital architecture. Though it is beyond the scope of the 
Protocol to recommend specific products or vendors, links 
to resources that provide technology reviews and recom-
mendations are provided in Schedule E.

Furthermore, although the guidance set forth here is in-
formed by well- established, detailed technical standards for 

information security, most individual custodians of arbitra-
tion data will not have oversight or responsibility for full de-
ployment of such standards (particularly in organizational 
settings) and do not require the level of detail or technical 
matter that is contained in those standards.

Baseline Security Measures Checklist

Click on any of the topics listed in the baseline security mea-
sures checklist below to jump to commentary on that issue.*

Knowledge and Education

Keep abreast of security threats and solutions
Consider professional obligations relating to cyberse-

curity 
Consider industry standards and governmental regula-

tions

Asset Management

Know assets and infrastructure
Identify sensitive data and take steps to minimize and 

protect it
Avoid unnecessary multiple copies of documents
Establish document retention and destruction practices
Enable remote location tracking and data wiping func-

tions
Minimize access to sensitive data while traveling
Back-up data

Access Controls

Consider access control policies
Establish strong passwords or biometric controls
Consider password-change intervals
Consider password managers
Use multi-factor authentication where available
Set up separate administrator and user accounts
Periodically review user privileges

Encryption

Encrypt data in transit 
Consider file-level encryption Enable full-disk encryp-

tion
Consider encrypting data in the cloud

Communications Security

Be skeptical of attachments and links

* Desk Book Note:  Use this underlined list as a table of contents, as we 
have not yet mastered the importation of the functionality of linking into 
our printed version.
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Consider secure share-file services in lieu of e-mail
Avoid public networks or, if necessary, mitigate risks of 

use

Physical and Environmental Security

Consider the risks of portable storage media
Lock devices
Secure paper files
Do not leave documents unattended
Guard against “visual hacking”

Operations Security

Use professional, commercial products and tools
Do not share devices and accounts
Guard digital perimeters
Promptly install software updates and patches
Monitor for vulnerabilities

Information Security Incident Response

* * *

I. Knowledge and Education

Keep abreast of security threats and solutions. Effective 
security is an ongoing process that requires continuous at-
tention to evolving risks and technology. For timely infor-
mation about current security vulnerabilities and best prac-
tices, consider subscribing to one or more e-mail alerts or 
newsletters. Such alerts are free and readily available, for 
example, from the cybersecurity and data privacy practice 
groups of major law firms.

Cybersecurity training may be tailored to one’s practice en-
vironment; for example, bar associations frequently offer 
training that is directed to solo practitioners and small law 
firms. Likewise, employee training and awareness at all lev-
els of an organization is an important part of cybersecurity 
defense, to raise cyber-education across the board and to 
create a culture of security in one’s organization.

Consider professional obligations relating to cybersecuri-
ty. Increasingly, achieving basic competence in technology, 
including familiarity with measures to protect the confi-
dentiality, integrity, and availability of digital information, 
is viewed as an element of professional competence; for 
example, in lawyer and arbitrator ethical codes. Cybersecu-
rity obligations may arise from other professional duties as 
well, such as from a duty of confidentiality. As a result, in 
many jurisdictions, significant cybersecurity guidance may 
be found in lawyer ethics opinions and on bar association 
websites. A sample of leading legal references and resources 
is contained in Schedule E.

Consider industry standards and governmental regula-
tions. There are various organizations in the information se-
curity field that have developed, and regularly update, com-
prehensive technical standards for cybersecurity practices 
and policies. Links to some of the best known standards in-
ternationally are provided in Schedule E, as are links to more 
accessible, simplified resources that are particularly helpful 
for smaller organizations and individual practitioners, such 
as the ICC Cyber Security Guide for Business.

In this context, also consider whether any specific techni-
cal standards should be adopted based on the types of dis-
putes or information that typically arise in one’s arbitration 
practice (e.g., personal data, aerospace and defense disputes, 
etc.), and governmental regulations that may apply as a re-
sult.

II. Asset Management

Know assets and infrastructure. An important first step to 
implementing appropriate security controls and safeguards 
is to know one’s own data security infrastructure, including 
professional and personal networks and network applianc-
es (e.g., routers and firewalls), computers, tablets, smart-
phones, other portable devices (such as USB drives), com-
puter appliances (e.g., printers, scanners, internet protocol 
enabled video and security devices, fax machines), cloud 
services, software programs and apps, remote access tools, 
and back-up services.
 
It is important to have an understanding (if not a written 
inventory) of where data resides in, and flows through, one’s 
digital infrastructure (or, as noted below, to be able to rea-
sonably rely on one’s organization to have that understand-
ing). For example, an arbitrator who uses a personal tablet to 
review pleadings and case-related communications should 
know whether the documents will be stored locally on the 
tablet by default, on a server for applications that are used to 
review these documents, and/or on a cloud storage site. One 
should also bear in mind that confidential data may reside in 
non-digital formats, such as paper files.

In most cases, individuals who work in an organization that 
supplies systems and other resources, together with infor-
mation systems support, may reasonably rely on those re-
sources to maintain the requisite knowledge of infrastruc-
ture, data flows, and other aspects of security, provided that 
the organization has taken care to implement reasonable 
security measures and that the individual is aware of the 
organizational practices and policies that apply to him or 
her and adheres to them. Such individuals will still need to 
consider data flow in connection with personal devices and 
infrastructure, such as any technology in a home office that 
is also used for work purposes.
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Once one is cognizant of their own digital architecture and 
data flows, they can take steps to mitigate the risk of security 
incidents from basic security vulnerabilities.

Identify sensitive data and take steps to minimize and pro-
tect it. Persons involved in international arbitrations main-
tain a wide array of data, ranging from data that is publicly 
available to data that is highly sensitive because of its con-
fidential, commercial or personal nature. To minimize the 
risks of unauthorized users gaining access to sensitive data, 
as a general practice, it is a good idea not to accept or re-
quest sensitive data that is not needed for one’s work and 
not to share data with anyone who does not similarly have a 
need for it. Such “data minimization” may also be required 
by various data privacy laws, such as the E.U.’s General Data 
Protection Regulation (GDPR).

Other general measures available to protect data that is 
deemed to warrant additional protection include, without 
limitation:

• redacting (or “masking”) information (e.g., redact-
ing party names and other identifying information
in procedural orders that an arbitrator maintains
from a closed matter for future consideration in
other cases); and

• adding confidentiality designations to the names
of documents or folders or confidentiality legends
within documents so that: (i) users will consid-
er transmitting such information by more secure
means; (ii) unauthorized recipients will be alerted
and on notice that they should delete or return the
data if it is inadvertently disclosed; and/or (iii) the
information can be readily and securely deleted
when it is no longer needed.

Avoid unnecessary multiple copies of documents. Avoid 
maintaining unnecessary multiple copies of digital or phys-
ical files and take steps to routinely look for and securely 
dispose of them. Be alert to the existence of copies that are 
created by popular digital mark-up tools, in email transmis-
sions, through the unintentional storage of copies in cloud 
services linked to popular software services, such as iCloud, 
Adobe Creative Cloud, Microsoft Cloud, etc., and in “down-
load” folders, and securely delete copies that are no longer 
required.

Establish document retention and destruction practices. 
Consider implementing document retention and destruc-
tion practices to minimize holding data that is no longer 
required or no longer serves a business purpose, taking into 
account applicable legal or ethical obligations, rules relating 
to the correction of awards and award recognition/enforce-
ment proceedings, and legitimate interests in retaining in-
formation. Where documents and data from closed matters 

are retained for conflict checking, tax purposes, precedent 
purposes, or for other legitimate reasons, consider whether 
some or all of the data can be anonymized or redacted and 
whether it can or should be stored in archived form (e.g., 
segregated from active files on an offline, encrypted hard 
drive or secure cloud service).

Data that is no longer needed should be securely destroyed. 
Paper files should be shredded while digital devices and files 
should be securely wiped or deleted. Be sure to empty dig-
ital “trash” folders regularly and be aware that documents 
that have been “deleted” on a device still may be recoverable 
with forensic tools that are in widespread use. Consider us-
ing special programs that over-write deleted data to dispose 
of particularly sensitive data and always use such programs 
before disposing of a device.

Enable remote location tracking and data wiping func-
tions. Enable remote location tracking and wiping functions 
that are available on mobile devices, including phones, tab-
lets, and laptops, and take special care to securely wipe data 
from devices that are no longer in use. Examples include the 
“Find My iPhone” or “Find My Mac” capability on Apple de-
vices, and the Android and Windows “Find My Device” ca-
pability. In larger organizations, systems support personnel 
may ensure that these functions are implemented in devices 
owned by the organization, whereas it may be the respon-
sibility of individual users to adjust these settings on their 
authorized personal devices.

Minimize access to sensitive data while traveling. The na-
ture of international arbitration is such that significant travel 
is often involved. Travel creates risks for information securi-
ty caused by traveling with arbitration related information, 
the use of non-secure networks, and other similar issues.

Some measures that one may consider to minimize trav-
el-related risks are, among others:

• Turn off laptops and mobile devices before passing
through border security and set them so that appli-
cations and documents do not automatically load
when they are turned on. This may make it more
difficult for data to be accessed (e.g., by activating
full-disk encryption), though beware that in some
countries, including the United States and Canada,
border officials may have authority to search the
content on electronic devices, including by com-
pelling the holder to provide password or biomet-
ric (e.g., fingerprint or face recognition) access.

• Do not travel with devices that are not needed
or consider traveling with a dedicated “clean” or
“burner” device (i.e., a device that is reserved for
travel purposes that does not have e- mail or cloud
applications installed on it and that stores only data 



AtlAS Desk Book 2020

      Fourth Edition  173

that is essential for use in transit). One may then 
log in to e-mail and cloud content remotely over a 
secure network at the destination.

• Where the travel mode feature is available for a 
password manager, take advantage of it to tempo-
rarily disable access to sensitive passwords.

• Mark and segregate privileged and confidential 
files in a separate digital folder so that they can 
readily be identified as such. If questioned, assert 
applicable privilege or confidentiality protections 
when border authorities seek to access the data.

Schedule E contains references to further guidance regard-
ing the protection of data at border crossings.

Back-up data. Make routine secure and redundant data 
back-ups. Redundant data back-ups allow the recovery of 
information in the event data is lost or compromised due 
to human error, technical failure, ransomware attack, fire, 
or otherwise. One approach is to follow the so- called 3-2-1 
rule, which means there should be three copies of the data 
in total, two different storage media should be used (e.g., 
one physical external and encrypted back-up drive could be 
used, together with a cloud-based back-up service), and one 
copy should be stored offsite (e.g., in the cloud). It is also 
commonly recommended that a “cold” back-up (i.e., a back-
up that is kept offline and disconnected from one’s network) 
be maintained so that if one’s network is compromised, there 
will be an uncompromised back-up of the network data.

III. Access Controls

Access controls determine who has authority to access ac-
counts, devices, and information and what privileges they 
have with respect to those accounts, devices, and informa-
tion. Among other things, access controls include user ac-
count management, strong and complex passwords, multi- 
factor authentication, and/or secure password storage.
 
Consider access control policies. Robust access controls 
should be considered and implemented throughout one’s 
digital architecture as necessary to protect information from 
unauthorized users. For example, it may be appropriate to 
establish rules, among other things, for how users in the 
organization are to create strong passwords, how they are 
to store them securely, how often they are to change them, 
restrictions on sharing passwords, what should be pass-
word-protected (ranging from routers and printers to mo-
bile devices, software applications, and documents or fold-
ers), and what should additionally be subject to multi-factor 
authentication.

Establish strong passwords or biometric controls. Access to 
accounts, devices, and information typically is protected by 

gateway security such as a password or biometric identifica-
tion (e.g., fingerprints, face recognition, retinal scan).

While the trend is towards increased use of biometrics, which 
are convenient and considered secure, most users will have 
a continuing need for the foreseeable future to create pass-
words. Key recommendations made by the United States Na-
tional Institute of Science and Technology (“NIST”) include 
that passwords should be based on unique passphrases, at 
least 8 characters long, and easily remembered. A passphrase 
(or “memorized secret”) is a sequence of words or text that is 
longer than a typical password (i.e., longer than 6-10 charac-
ters) and easy for the user to remember, but hard for anyone 
else (even someone who knows the user well) to guess. Thus, 
common dictionary words, popular quotes, past passwords, 
repetitive or sequential characters, and context-specific 
words (such as derivatives of the service being used) should 
be avoided. Mixtures of different character types can also be 
used in a passphrase, but are not strictly necessary.

Consider password-change intervals. Arbitral participants 
may also consider how frequently they change passwords, 
including consideration of whether there are indications 
that any previous passwords have been compromised. For 
example, there are publicly available websites such as www.
haveibeenpwned.com that may indicate whether any prior 
passwords have been compromised as the result of prior data 
breaches.

Consider password managers. Security professionals of-
ten recommend the use of password managers, which are 
software applications that generate, store, and manage pass-
words. When a password manager is in place, the user need 
only create and remember one complex master password, 
thereby making it practicable for arbitrators, parties, and ad-
ministering institutions to use stronger, unique passwords 
for every account/service being used, and to change them 
from time to time. Some password managers also offer an 
audit feature which helps identify vulnerable passwords 
and/or have special travel settings that can be used to limit 
access to sensitive sites and passwords during border cross-
ings and travel to vulnerable destinations. Before choosing 
a password manager, among other things, it is important to 
consider the commercial reputation of the service and how 
it handles data recovery.

Use multi-factor authentication where available. Multi-fac-
tor authentication requires additional proof of identity be-
yond a password at the time of login. The control may con-
sist of entering a special code transmitted by the provider to 
the user at login via text message, email, or a special dedicat-
ed device, such as an authentication token.

Given the frequency with which arbitrators, parties, and ad-
ministering institutions, that are involved in international 
arbitrations, travel, they may wish to ensure that any sec-

http://www.haveibeenpwned.com
http://www.haveibeenpwned.com
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ondary authentication factor is available offline or that there 
is a back-up offline alternative (such as a physical static se-
curity token or key that plugs into the device) to provide the 
authentication.

In some cases (when logging into e-mail, for example), 
it may also be possible to simplify the use of multi-factor 
authentication and avoid issues arising from lack of inter-
net connectivity while traveling by entering the secondary 
authentication factor one-time and designating the device 
being used as a “trusted device.” When this is done, the addi-
tional authentication is only required when a new or differ-
ent device, such as a public computer, is being used.

Multi-factor authentication may be considered, in partic-
ular, for obtaining remote access to networks, systems, or 
platforms that contain confidential or sensitive information.

Set up separate administrator and user accounts. An ad-
ministrator account is a user account that has greater privi-
leges than an ordinary user, such as to install new programs 
or hardware, change the usernames and passwords of others, 
access critical system files, and/or change security settings. 
To reduce the damage that a malicious program or attack-
er could do if they gain access to a system or account, it is 
generally advisable to use a standard user account (when 
logging in to one’s computer, for example) for day-to-day 
work rather than an administrative account. A standard user 
account should have a different password than the adminis-
trative account.

Periodically review user privileges. Organizations should 
review access control lists and user privileges for systems 
and accounts on a periodic basis (e.g., quarterly or annually, 
depending on the size of the organization, and otherwise in 
the event of personnel changes) and disable access for for-
mer employees and others who no longer require access.

IV. Encryption

Encryption is a process that uses an algorithm to transform 
information to make it unreadable to unauthorized persons. 
Encrypted data appears as unreadable cipher text except 
when decrypted with one or more encryption “keys.”

Encrypt  data  in  transit. Arbitral information should gen-
erally be protected during transmission using industry-stan-
dard encryption technology. Most e-mail and cloud services, 
with the notable exception of some free e-mail services, use 
transport layer security by default to protect all e-mail and 
documents while they are in transit over the internet. Note, 
though, that this is not full end-to-end encryption and the 
data is decrypted for processing at various steps in transit. 
Especially sensitive documents and communications should 
be transmitted by other means. As explained below regard-
ing communications security, if an unprotected Wi-Fi net-
work is being used, measures to ensure that information will 

be encrypted in transit include using a reputable, commer-
cial virtual private network and using websites that employ 
HTTPS security.

Third-party encryption software may be considered where it 
is appropriate to have end-to-end encryption of e-mail mes-
sages (i.e., to ensure that there is not only a secure connec-
tion for transmissions, but also that messages can be viewed 
only by the sender and the recipient).

Consider file-level encryption. Where appropriate, specific 
documents or folders may be encrypted before being trans-
mitted. Many popular applications such as Microsoft Office 
documents provide the option to add a password to a file to 
encrypt its contents.

Enable full-disk encryption. To guard against unauthorized 
access of digital information due to loss or theft of a laptop 
or other mobile device, enable full-disk encryption to pro-
tect the entire hard drive of the device from all persons who 
lack proper sign-on credentials. On a laptop, the option to 
enable full-disk encryption is now built-in to the operating 
software (known as “BitLocker” on Windows systems and 
“FileVault” on Apple systems), but it must be enabled. Once 
enabled, a user will need an account password to logon to 
the device and the hard drive will be encrypted when the de-
vice is turned off (i.e., not when it is sleeping). Android and 
iOS devices also support full-disk encryption, as do many 
portable storage devices such as USB drives.

Consider encrypting data in the cloud. It is generally appro-
priate to encrypt data before it is uploaded to a file-sharing 
or cloud storage service. Always use “business” or “profes-
sional” versions of such services and avoid free consumer 
versions, which tend to have less robust security. Some ser-
vices make use of a “zero-knowledge” protocol, which means 
that two encryption keys are required to decipher encrypted 
data and the subscriber can maintain sole custody of one of 
the keys in a readable format rather than sharing it with the 
cloud provider. This feature provides the significant advan-
tage that even if the service itself suffers a security breach, 
the user’s data should remain inaccessible to the intruder.

V. Communications Security

Be skeptical of attachments and links. Phishing attacks are 
commonplace and sometimes highly sophisticated in mim-
icking known or authorized sources. Download programs 
and digital content only from known legitimate sources and 
do not open attachments or click on links from unknown 
email senders. Sometimes, a malicious e-mail or link may 
be identified simply by double-checking the sender’s e-mail 
address for a discrepancy or hovering over, but not clicking 
on, a link to reveal an unrelated web address. Moreover, if in 
doubt about the legitimacy of an email, contact the sender 
directly by telephone. Instead of clicking on the link in an 
email, enter the correct URL of the site in a browser and 
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navigate directly to the website. Provide passwords or per-
sonal identifying information only when certain the request 
is from a legitimate website and exercise extreme caution if 
a site asks for such information to be re-entered. Seek out 
anti-phishing training.

Consider secure share-file services in lieu of e-mail. Where 
appropriate, file-sharing or cloud storage services may be 
used as an alternative to e- mail for more secure transmis-
sions. Cloud storage is a service that maintains data on re-
mote servers that are accessed over the internet. Third party 
cloud storage can provide better security than an individual 
practitioner or small organization can reasonably provide on 
its own. The use of a reputable cloud service with appropri-
ate security controls can thus be a convenient, secure, and 
appropriate way to store and share data.

Numerous bar association opinions in the United States 
have considered what due diligence should be undertaken 
to determine whether the use of a particular cloud storage 
technology or service provider is consistent with a lawyer’s 
duty to maintain confidentiality (see Schedule E). The re-
quirements typically include factors such as having a rea-
sonable understanding of the provider’s security system and 
its commitment to maintaining confidentiality, provisions 
for the user’s access, protection and retrieval of data, notice 
provisions when third parties seek access to data, and regu-
latory, compliance and document retention obligations that 
may depend on the nature of the data and the location of the 
provider’s servers.

Avoid public networks or, if necessary, mitigate risks of use. 
Avoid unprotected use of public internet networks in hotels, 
airports, coffee shops, and elsewhere. Public Wi-Fi networks 
may provide hackers with access to unsecured devices on the 
same network, allow them to intercept password credentials, 
or to distribute malware. Instead of public networks, it may 
be preferable to use personal cellular hotspots or a wireless 
tether to establish an internet connection.

If it is deemed necessary to connect to a public network, the 
risks of such a connection may be mitigated by:

• where possible, checking the authenticity of the
network username and any password with the net-
work’s owner, to avoid connecting to an impostor
network;

• limiting the length of the connection time (e.g., to
the time needed to send drafted messages and to
download new ones);

• using a reliable, commercial (paid) virtual private
network (VPN) service, the purpose of which is to
establish an encrypted connection over the inter-
net for the secure transmission of data and to al-

low users to mask their identity from others on the 
network by identifying the user through the VPN; 
and/or

• when accessing confidential information, avoiding
to connect to websites that fail to use enhanced
HTTPS (which stands for hypertext transfer pro-
tocol secure and encrypts the transmission of data
between two devices connected over the internet)
security, as indicated in web addresses that begin
with “https” rather than “http.”

VI. Physical and Environmental Security

Physical access to information resources should be con-
trolled to prevent unauthorized access, damage, or inter-
ference. Preventing loss or theft of devices is especially im-
portant because many cases of digital intrusion begin with 
simple human error, such as leaving laptops behind in air-
port security lines or using non-secure computers or print-
ers in airline clubs or hotel business centers, where copies 
may persist in the memory of the shared devices.

Consider the risks of portable storage media. Consider 
the risks of using portable storage media, such as USB or 
“thumb” drives, which are small and easily misplaced. Nev-
er use a USB or other portable peripheral device unless you 
know its source, as such devices can be loaded with mali-
cious software. Risks associated with these devices may be 
mitigated by encrypting the data and password-protecting 
the devices.

Passwords should not accompany the drive or be transmit-
ted in a way that is easily matched to the drive. For example, 
the password may be provided separately by telephone or 
text message.

Lock devices. Turn off and lock computers (with a cable 
lock or in a docking station) when they are not in use or 
when away from them more than momentarily. Laptops and 
mobile devices should be configured to automatically lock 
screens after a certain period of inactivity (e.g., 5 or 10 min-
utes).

Secure paper files. Take care to protect the information con-
tained in paper copies of arbitration-related data. If possi-
ble, work in a dedicated location and restrict access to that 
area. Maintain files in secure locations and safeguard them 
against disasters such as fire and floods.

Do not leave documents unattended. Whenever any confi-
dential data is shipped, make it a practice to track packages 
and ensure that packages will not be left unattended upon 
delivery (requiring signature, if necessary). Similarly, do not 
leave confidential data unattended on a printer, fax machine, 
or scanner.
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Guard against “visual hacking.” Consider using privacy 
screens for laptops and mobile devices when accessing confi-
dential information or accounts while in transit or in public 
or semi-public places.

VII. Operations Security

Use professional, commercial products and tools. Avoid free 
or consumer versions of products and tools such as e-mail 
services, cloud share-file services, virtual private networks, 
and anti-virus software. Business and professional (or “en-
terprise”) versions of the same tools frequently are available 
at a minimal cost and generally include more robust secu-
rity protection. Implement available security features of 
these products and tools in consultation with their customer 
service representatives and/or information technology or 
information security personnel about appropriate security 
settings.

Do not share devices and accounts. Avoid sharing devices 
or accounts (such as laptops, e-mail, and cloud storage) that 
contain business confidential information with family mem-
bers or others not directly involved in one’s business.

Guard digital perimeters. Measures such as firewalls, antivi-
rus, and anti-malware and anti-spyware software, which are 
widely available from numerous reputable vendors, guard 
digital “perimeters.” These tools typically offer multiple set-
tings so that the products can be customized for various us-
ers. For example, a solo practitioner or small business look-
ing for anti-virus and anti-malware protection may consider 
a business or professional application (as opposed to a free, 
consumer version) that offers the ability to continuously 
scan the device or network rather than requiring manual 
initiation of the scan.

Promptly install software updates and patches. It is criti-
cally important to promptly install updates and patches to 
operating systems and other software applications. Vendors 
frequently release updates and patches as an immediate re-
sponse to identified security threats. Time is then of the es-
sence to avoid the threat which the patch is intended to ad-
dress. Avoid using any software that a developer has stopped 
supporting by releasing patches since unsupported software 
is an attractive target for malicious actors.

Monitor for vulnerabilities. Arbitrators, parties, and admin-
istering institutions should regularly consider the scope and 
effectiveness of their security practices and take steps to re-
mediate or mitigate any security weaknesses that they iden-
tify through such systematic reviews. Among other things, 
for example, this may entail automated scans for updates and 
patches to operating systems and software; automated scans 
for malware; reviewing account access logs for, or receiving 
alerts of, unauthorized access to critical services; and/or 

configuring systems or services to identify weak password 
credentials.

VIII. Information Security Incident Response

Notwithstanding the implementation of security and data 
protection measures, cybersecurity incidents occur with 
some frequency. Applicable law and sometimes profes-
sional or ethical obligations may impose breach response 
obligations, which may include notification to affected per-
sons and other remediation measures. Arbitrators, parties, 
and administering institutions should consider having an 
incident response plan prepared in advance that includes 
specific plans and procedures for responding to a breach, 
and should also be aware that such plans and procedures 
could be required by applicable law. The planning and re-
sponse will be facilitated by awareness of one’s digital ar-
chitecture and the location of one’s data. It also is advisable 
to consider obtaining cybersecurity risk insurance, which 
may be available through bar associations or other sources.
 

Schedule B
Arbitral Information
Security Risk Factors

Information security risk in an arbitration is a function of: 
the nature of the information being processed; the risks 
related to the subject matter of the arbitration and the par-
ticipants in the process; other factors impacting the risk 
profile of the arbitration; and the foreseeable consequences 
of a breach.

Careful consideration of the risk profile of the arbitration 
will inform the determination of the reasonable measures 
to be applied in the arbitration pursuant to Principle 6. In 
some cases, the risk profile analysis may lead to classifi-
cation of the arbitration data into different risk categories 
that may require differing measures of protection.

The following list is intended to help the parties and the 
tribunal assess the risk profile of the arbitration.

I. Nature of the Information

As concerns the nature of information that is likely to be 
processed in the arbitration, the following factors, among 
others, may be considered:

(a) whether personal data, also referred to as personally 
identifying information (“PII”), will be processed;

(b) whether sensitive data that is legally regulated or 
protected will be processed (for example, under 
data protection legal regimes, laws or regulations 
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protecting health data, banking or personal financial 
records, or other sensitive categories of data);

(c) whether confidential commercial information, in-
cluding financial or accounting records, will be pro-
cessed;

(d) whether data of standalone value such as audio-visu-
al content, proprietary databases, or other intellectual
property will be processed; and

(e) whether the data to be processed will likely include
information that is subject to express confidentiality
agreements or other relevant contractual obligations.

Examples of the types of data that may require special con-
sideration include:

(a) intellectual property;

(b) trade secrets or other commercially valuable infor-
mation;

(c) health or medical information, including specially
protected categories such as substance abuse treat-
ment records and HIV/AIDS status or treatment;

(d) other categories of sensitive personal information,
including data concerning racial or ethnic origins,
political opinions, sexuality, religious beliefs, trade
union activity, criminal records (including sealed
criminal records);

(e) payment card information;

(f) non-payment card financial information;

(g) personal data, which is also referred to as personally
identifying information (“PII”);

(h) information subject to a professional legal privilege,
such as attorney-client or doctor-patient privilege;

(i) information related to or belonging to a government
or governmental body (including classified data and
politically sensitive information); and

(j) information that may be detrimental or embarrassing 
to a natural or legal person if released.

II. Risks Relating to the Subject Matter of the
Arbitration or the Identity of Parties, Key
Witnesses, Other Participants (Including
Arbitral Institution and Experts)

The nature of the subject matter of the arbitration or the 
identity of participants in the arbitration may also impact 
the risk profile of the arbitration. The following factors, 
among others, may be considered in determining the impact 
of these factors on information security risk:

(a) whether the matter involves a party or other partic-
ipant with a history of being targeted for cyber-at-
tacks;

(b) whether the matter involves parties or others that
handle large amounts of high value confidential com-
mercial information and/or personal data (e.g., a law
firm, bank, or health care provider);

(c) whether the matter involves a public figure, high
ranking official or executive, or a celebrity; and

(d) whether the matter touches upon any government,
government information, or government figure.

III. Other Factors Impacting the Cybersecurity
Risk Profile of an Arbitration

Other factors that may influence the cybersecurity risk pro-
file of an arbitration include:

(a) the industry/subject matter of the dispute;

(b) the size and value of the dispute;

(c) the prevalence of cyber threats, including threats that
target the industry, parties, or type of data involved in
the arbitration;

(d) whether the matter is likely to attract news or media
attention or impacts public policy or matters of public 
interest;

(e) the quantity of confidential or sensitive data likely to
be processed in the arbitration;

(f) the security environment in which the data is stored
or communicated, including network security, the
security of transmission and communications in the
arbitration, and the format in which the data is stored
and transmitted, e.g., whether the data is encrypted,
masked, or minimized;

(g) the identity of the parties, key witnesses, any admin-
istering institution, and other individuals who may
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have access to the data that is processed in the arbi-
tration; and

(h) the nature and frequency of events that increase the 
risk of breach, including transmissions of data, email 
or other communications that include the data, and 
the level of international travel likely to be required 
for the arbitration.

IV. Consequences of a Potential Breach

The consequences of a breach should also be considered in 
deciding the risk profile of an arbitration, including:

(a) risks of potential injury caused by loss of confidenti-
ality, availability, integrity, or authenticity of the in-
formation;

(b) risks to the integrity of the arbitration process or the 
nature and quality of evidence in the proceeding;

(c) financial loss, loss of privacy, destruction of value 
from release of confidential or proprietary data, inju-
ry to reputation or privacy of natural or legal persons, 
exposure of confidential, secret, or proprietary data; 
and

(d) in addition to considering the potential impact of a 
breach on the tribunal, parties, and administering 
institution, consideration should be given to the po-
tential impact on persons outside of the arbitration 
process, including but not limited to the persons to 
whom personal data relates. An information breach 
suffered by one participant may cause injury to other 
participants or to third parties.

 

Schedule C
Sample Information Security

Measures

Schedule C supplements Principles 7 and 8 and includes 
non-exhaustive examples of specific information security 
measures that the parties may agree to, or the tribunal may 
impose, for particular arbitration matters. The measures 
listed here may not need to be adopted in their entirety in 
any individual matter, as certain measures may be viewed 
as alternatives to each other or as part of a complementary 
system. Further, because information security is changing 
rapidly, different or new best practices may emerge and the 
sample measures outlined here may be superseded or be-
come outdated over time.

Schedule C builds upon Schedule A, which addresses gener-
al security measures that may be adopted as a regular busi-

ness practice. Thus, the measures suggested here for possible 
adoption in individual matters should be considered in con-
junction with any systems, processes, policies, and proce-
dures already in place as part of regular business operations 
and in consultation with any information technology or 
information security professionals whose organizations are 
involved in the dispute and may be impacted by agreed-up-
on procedures.

1. Asset Management

(a) Limiting exchanges of, and access to, information 
about the dispute to individuals on a “need to know” 
basis.

(b) Adopting protective measures, such as redaction 
(also known as masking) or pseudonymization, be-
fore the exchange of information with respect to data 
classified within the arbitration as higher risk.

(c) Labeling confidential or sensitive data (e.g., by adding 
appropriate confidentiality legends by bates stamp or 
to a document name). Examples of such legends in-
clude categories such as “confidential,” “highly sen-
sitive,” “attorneys’ eyes only” and the like, as well as 
categories specific to the arbitration.

(d) Not sharing disclosure material with the arbitral tri-
bunal or the administering institution, except in re-
spect to disclosure disputes or as required for eviden-
tiary purposes, in which case limiting the material 
shared to what is relevant to, and necessary for, the 
tribunal’s resolution of the dispute.

(e) Using a secure share site or cloud platform to share 
information and documents related to the dispute.

(f) Restricting use of public networks to access, store, or 
transmit arbitration related information.

(g) Agreeing that the parties’ respective networks shall 
be accessed on a remote basis solely through a secure 
VPN.

(h) Maintaining backups of arbitration material during 
the pendency of the matter.

(i) Limiting the amount of time that information related 
to the dispute will be retained after the completion of 
the matter, and providing for a procedure at the con-
clusion of the arbitration process for such informa-
tion, regardless of how stored, to be returned to the 
originating party, or permanently destroyed and de-
leted, with a process for certification of compliance.
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2. Access Controls

(a) Restricting access to arbitration-related information
on a least- privilege and need-to-know basis, or limit-
ing certain information to attorneys’ eyes only.

(b) Agreeing on how passwords to share file sites will be
communicated (typically through a separate means
of communication), password protecting specific
documents, and/or on expiration limits for access.

(c) Using multi-factor authentication for remote access
or access to networks, systems, or platforms that may
contain confidential or sensitive information related
to the dispute.

(d) Conducting periodic reviews of access control lists
for the systems or networks where information relat-
ed to the dispute will be stored and disabling access
for persons who no longer have a need to know, for
example, persons who leave the employ of a party.

(e) Imposing limitations on downloading and printing
hard-copy documents regarding the matter.

3. Encryption

(a) Requiring information at rest, i.e., stored data, to be
encrypted.

(b) Requiring information at rest, i.e., stored data, to be
encrypted using zero-knowledge encryption.

(c) Agreeing to encrypt information in transit.

(d) Agreeing to encrypt devices (e.g., USB drives, hard
drives) on which information related to the matter is
stored or exchanged.

4. Communications Security

(a) Providing for procedures concerning how communi-
cations will occur between and among the tribunal,
the parties, and the administering institution in or-
der to protect the integrity of such communications,
including: (i) the transmission of communications,
pleadings, and evidence by the parties; (ii) communi-
cations among arbitrators; and (iii) communications
between the arbitrators and any administering insti-
tutions.

(b) Using business or enterprise-level email accounts,
not free consumer or personal email services, for any
emails regarding this matter.

(c) Using business or enterprise-level document sharing
systems or software, not free consumer or personal
storage or sharing, for any shared documents.

(d) Restricting the use of email files or attachments to
transmit confidential or sensitive information, unless
such email is end-to-end encrypted and the attach-
ments are password-protected, with passwords to be
transmitted by a separate means of communication
such as text message or voicemail.

(e) In the case of a shared third-party cloud platform,
agreeing on who will have access to the platform,
for how long, what privileges different users will
have with respect to the data, requirements for user
passwords, multi-factor authentication, and remote
access, as well as what vulnerability monitoring will
take place.

(f) Using a shipping method with signature and tracking
mechanism for delivery of any packages, drives, de-
vices, or hard copy materials related to the dispute.

(g) Limiting or excluding the use of certain types of me-
dia, e.g., prohibiting the use of portable drives to store 
arbitration data, or allowing only encrypted and pass-
word protected portable drives.

(h) Using secure telecommunication methods for all
voice calls relating to the arbitration.

5. Physical and Environmental Security

(a) Taking care to prevent loss or theft of devices, includ-
ing portable storage devices, and having the ability to
remotely “wipe” those devices if they are lost or sto-
len.

(b) Taking steps to secure information contained in pa-
per copies of arbitration-related data.

(c) Considering security measures for any hearing
rooms, “war rooms,” and breakout rooms, which may
be located in public buildings such as hotels.

(d) Using privacy screens for laptops and mobile devices
when accessing arbitration-related materials while in
transit or in public places.

(e) Configuring laptops and mobile devices to automati-
cally lock the screen after a certain period of inactivi-
ty.
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6. Operations Security

(a) Patching all systems or devices that house arbitra-
tion-related information promptly when patches are
issued.

(b) Monitoring for system vulnerabilities and reporting
any discovered vulnerabilities to the other partici-
pants in the arbitration promptly after discovery of
any vulnerability in accordance with any applicable
law, regulatory regime, or any incident response plan
agreed to for the arbitration.

7. Information Security Incident Management

(a) Taking into account any applicable regulatory regime
or professional ethical obligations and the parties’
existing infrastructure, putting in place measures to
address any information security incident that may
occur over the course of the arbitration. (Schedule E
includes resources that may be consulted in develop-
ing an incident response plan.)

(b) Defining procedures and expectations for any notice
to be provided to parties, arbitrators, arbitral institu-
tions, or regulators regarding information security
incidents related to the arbitration. Such procedures
and expectations should include, among other things, 
the definition of an “incident” that would give rise to
notification obligations, the timing of any such notice
(usually triggered upon discovery of the incident),
the method of providing notice, and the recipient for
such notice.

(c) Agreeing to reasonably cooperate regarding any in-
vestigation and/or remediation of any information
security incident related to the arbitration.

(d) Agreeing on the parties’ rights and obligations con-
cerning any public statements made about any infor-
mation security incident related to the arbitration.

Schedule D
Sample Language

A. Arbitration Agreement Language

It is not generally recommended that parties provide for 
specific information security measures in their arbitration 
agreements. First, prevailing cyber risks and technology, in-
cluding technical measures available to guard against those 
risks, may change materially by the time a dispute arises. 
Second, the decision to adopt particular information se-
curity measures for an arbitration should be informed by 

analysis of the risk profile of the dispute and any ensuing 
arbitration and what is reasonable given the circumstances.

This being said, parties may want to provide generally in 
their arbitration agreement that reasonable security mea-
sures will be employed in the conduct of the arbitration. The 
following language would be appropriate for inclusion in the 
arbitration agreement to achieve that end:

The Parties shall take reasonable measures to 
protect the security of the information pro-
cessed in relation to the arbitration, taking 
into consideration, as appropriate, the IC-
CA-NYC Bar-CPR Cybersecurity Protocol for 
International Arbitration.

B. Agenda of the Initial Case Management Conference
or Preliminary Hearing

If information security has not already been addressed be-
fore the preliminary hearing or case management confer-
ence, it should be placed on the agenda for the conference. 
Language along the following lines could be considered for 
the agenda:

The Parties should be prepared to address in-
formation security at the case management 
conference, and are invited to consider the 
ICCA-NYC Bar-CPR Cybersecurity Protocol 
for International Arbitration. The Parties shall 
confer in advance of the conference and ad-
vise the Tribunal of any agreement or points 
of disagreement with respect to what informa-
tion security measures are reasonable for the 
arbitration, including whether the Tribunal 
should order that any particular information 
security measures be taken to safeguard the 
security of arbitration-related information.

C. Information Security Measures

Taking into account any agreement of the parties with re-
spect to reasonable information security measures, and 
after consideration of the parties’ respective positions with 
respect to whether additional measures are required, the tri-
bunal may decide to address information security in a num-
ber of ways. We have suggested below some language that 
may be considered or adapted for a procedural order.

1. Parties Agree Reasonable Information Security
Measures for the Arbitration

In preparation for the case management confer-
ence, the Parties were invited to consider informa-
tion security for the arbitration, including whether
the Tribunal should order that any particular infor-
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mation security measures be taken to safeguard the 
security of arbitration-related information. Having 
had an opportunity to fully consider the issue, the 
Parties have agreed to employ the additional infor-
mation security measures set forth in the Schedule 
to this Order when processing arbitration-related 
information during this proceeding. Each Party 
shall also maintain information security measures 
that are at least as robust as those that they follow 
in the normal course of business at the time of this 
Order when conducting this arbitration.

In addition, before exchanging sensitive personal 
or other data (including, but not limited to, social 
security or national identification numbers, fi-
nancial account details, and birth dates), the Par-
ties shall reduce the amount of sensitive data that 
is processed to that which is necessary and shall 
confer regarding redacting or otherwise masking 
that data to protect it from unnecessary disclosure 
in the arbitration. The Parties shall refrain from 
submitting any such information to the Tribunal 
in unredacted form absent prior approval of the 
Tribunal in consideration of the Parties’ legitimate 
interests, including the relevance of the unredacted 
information.

2. Tribunal Prescribes Reasonable Information
Security Measures for the Arbitration

In preparation for the case management confer-
ence, the Parties were invited to consider informa-
tion security for the arbitration, including whether
the Tribunal should order that any particular infor-
mation security measures be taken to safeguard the
security of arbitration-related information. Having
had an opportunity to fully consider the issue, the
Parties were unable to agree. Therefore, after con-
sideration of the Parties’ respective positions with
respect to what security measures are reasonable
for this matter, the Tribunal orders the Parties to
employ the information security measures set forth 
in the Schedule to this Order when processing ar-
bitration- related information during this proceed-
ing. Each Party shall also maintain information se-
curity measures that are at least as robust as those
that they follow in the normal course of business at
the time of this Order when conducting this arbi-
tration.

3. Parties Agree Existing Information Security
Measures Are Reasonable for the Arbitration

In preparation for the case management confer-
ence, the Parties were invited to consider informa-
tion security for the arbitration, including whether

the Tribunal should order that any particular infor-
mation security measures be taken to safeguard the 
security of arbitration-related information. Having 
had an opportunity to fully consider the issue, the 
Parties agree that: (i) the security measures that 
they follow in the normal course of business are 
reasonable for the arbitration; and (ii) no addition-
al information security measures are warranted for 
purposes of conducting this arbitration. Each Party 
shall maintain information security measures that 
are at least as robust as those in place at the time of 
this Order when conducting this arbitration.

In addition, before exchanging sensitive personal 
or other data (including, but not limited to, social 
security or national identification numbers, fi-
nancial account details, and birth dates), the Par-
ties shall reduce the amount of sensitive data that 
is exchanged to that which is necessary and shall 
confer regarding redacting or otherwise masking 
that data to protect it from unnecessary disclosure 
in the arbitration. The Parties shall refrain from 
submitting any such information to the Tribunal 
in unredacted form absent prior approval of the 
Tribunal in consideration of the Parties’ legitimate 
interests, including the relevance of the unredacted 
information.

D. Post-Arbitration Dispute Resolution Clause

When parties enter into information security agreements in 
relation to an arbitration, they should consider that the ar-
bitral tribunal may be functus officio at the time that dispute 
arises under the agreement. The parties therefore may con-
sider including language in any information security agree-
ment they may enter into addressing the resolution of any 
disputes related thereto after the arbitral tribunal become 
functus officio:

Upon the Tribunal rendering a final award or 
otherwise being functus officio, any dispute re-
lating to information security, including, with-
out limitation, disputes relating to data breach 
or incident response arising out of or relating 
to this Agreement, including the interpreta-
tion, breach, termination, or validity thereof, 
shall be finally resolved by arbitration in ac-
cordance with the [select applicable rules]. The 
seat of the arbitration shall be [place of arbitra-
tion]. The language of the arbitration shall be 
[select language]. There shall be one arbitrator 
[selected in accordance with the applicable 
rules] [who shall have experience relating to 
cybersecurity].
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Schedule E
Selected References

Border Crossings

Federation of Law Societies of Canada, Crossing the Border 
with Electronic Devices: What Canadian Legal Professionals 
Should Know (Dec. 14, 2018), https://flsc.ca/wp-content/up-
loads/2019/01/Crossing-the-Border-with-Electronic-D
evices-What-Canadian-Legal-Profes. pdf

New York City Bar Professional Ethics Committee, Formal 
Opinion 2017-5: An Attorney’s Ethical Duties Regarding U.S. 
Border Searches of Electronic Devices Containing Clients’ 
Confidential Information (May 9, 2018), https://www.nycbar.
org/member-and-career-services/committees/reports-lis
ting/reports/detail/formal-opinion-2017-5-an-attorneys-
ethical-duties-regarding-us-border-searches-of-electronic
-devices-containing-clients-confidential-information

Cybersecurity Resources for Lawyers and Arbitrators

American Bar Association,  Cybersecurity  Legal  Task 
Force, https://www.americanbar.org/groups/cybersecurity/

American Bar Association, Legal Technology Resource Cen-
ter, https://www.americanbar.org/groups/departments_
offices/legal_technol ogy_resources/ (including links to 
books, articles, and ethical opinions)

Association of Corporate Counsel, Model Information Pro-
tection and Security Controls for Outside Counsel Possessing 
Company Confidential Information, https://www.acc.com/
resource-library/model-information-protection-and-secu
rity-controls-outside-counsel-possessing-0

Bar Council, IT, https://www.barcouncilethics.co.uk/sub
ject/it/ (United Kingdom)

Stephanie Cohen & Mark Morril, A Call to Cyberarms: The 
International Arbitrator’s Duty to Avoid Digital Intrusion, 40 
FORDHAM INT’L L.J. 981 (2017), https://ir.lawnet.for
dham.edu/cgi/viewcontent.cgi?article=2657&contex t=ilj

Council of Bars and Law Societies of Europe, CCBE Guid-
ance on Improving the IT Security of Lawyers Against Unlaw-
ful Surveillance, https://www.ccbe.eu/fileadmin/speciality_
distribution/public/documents/IT_LAW/ITL_Guides_rec
ommendations/EN_ITL_20160520_CCBE_ Guidance_on_
Improving_the_IT_Security_of_Lawyers_Against_Unla 
wful_Surveillance.pdf

International Bar Association, Cybersecurity Guidelines (Oct. 
2018), https://www.ibanet.org/LPRU/cybersecurity-guide
lines.aspx, and Appendix A thereto (listing further reading 
materials from international bar associations)

International Institute for Conflict Prevention & Resolution, 
CPR/FTI Consulting Cybersecurity Training, https://www.
cpradr.org/neutrals/cpr- fti-cybersecurity-training

Law Society, Cybersecurity Guidance andAdvice, https://
www.lawsociety.org.uk/support-services/practice-manage
ment/cybersecurity-and-scam-prevention/cybersecurity- 
guidance-and-advice/ (United Kingdom)

Queensland Law Society, Cyber Security, https://www.qls.
com.au/Knowledge_centre/Ethics/Resources/Cyber_secu
rity (Australia)

JILL DEBORAH RHODES & ROBERT S. LITT, THE ABA 
CYBERSECURITY HANDBOOK: A RESOURCE FOR AT-
TORNEYS, LAW FIRMS, AND BUSINESS PROFESSION-
ALS (2d ed. 2018)

Data Protection Laws and Regulations

Daniel Cooper & Christopher Kuner, Data Protection Law 
and International Dispute Resolution, 382 Recueil des Cours: 
Collected Courses of the Hague Academy of International 
Law 174 (2017)

ICCA-IBA Joint Data Protection Task Force, Draft Roadmap 
to Data Protection in International Arbitration, https://www.
arbitration-icca.org/projects/ICCA-IBA_TaskForce.html 
(Public Consultation Draft to be published December 2019)

Kathleen Paisley, It’s All About the Data: The Impact of the 
EU General Data Protection Regulation on International Ar-
bitration, 41 FORDHAM INT’L L.J. 841 (2018)

General Guidance

International Chamber of Commerce, ICC Cyber Security 
Guide for Business, https://iccwbo.org/publication/icc-cy
ber-security-guide-for- business/

International Comparative Legal Guides, The ICLG to: Cy-
bersecurity Laws and Regulations 2020, https://iclg.com/
practice- areas/cybersecurity-laws-and-regulations (cover-
ing 32 jurisdictions)

National Cyber Security Centre, Cyber Essentials, https://
www.cyberessentials.ncsc.gov.uk/

U.S. Department of Commerce, FTC Cybersecurity Guide for 
Small Business, https://www.ftc.gov/about-ftc/burea
us-offices/bureau-consumer-protection/small-businesses
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Glossaries

International Association of Privacy Professionals (“IAPP”), 
Glossary of Privacy Terms, https://iapp.org/resources/glossa
ry

National Initiative for Cybersecurity Careers and Studies 
(“NICCS”), Glossary, https://niccs.us-cert.gov/about-niccs/
glossary

National Institute of Standards and Technology (“NIST”), 
Glossary, https://csrc.nist.gov/Glossary

SANS Institute, Glossary of Security Terms, https://www.
sans.org/security-resources/glossary-of-terms

Incident Response

American Bar Association Standing Committee on Ethics 
and Professional Responsibility, Formal Opinion 483: Law-
yers’ Obligations After an Electronic Data Breach or Cyberat-
tack (Oct. 17, 2018), https://www.americanbar.org/con
tent/dam/aba/administrative/professional_responsibility/
aba_formal_op_483.pdf

George B. Huff Jr. et al., Best Practices for Incident Response: 
Achieving Preparedness Through Alignment with Voluntary 
Consensus Standards, in ABA CYBERSECURITY HAND-
BOOK 289 (Jill D. Rhodes & Robert S. Litt eds., 2d ed. 2018)

Password Guidance

NIST, NIST Special Publication 800-63B: Digital Identity 
Guidelines (June 2017), https://pages.nist.gov/800-63-3/
sp800-63b.html

Technology Reviews and Recommendations

CNET, https://www.cnet.com/

MACWORLD, https://www.macworld.com/

SHARON D. NELSON ET AL., THE 2019 SOLO AND 
SMALL FIRM LEGAL TECHNOLOGY GUIDE (2019)

PCMAG, https://www.pcmag.com/

WIRECUTTER, https://thewirecutter.com/

Technical Standards

International Organization for Standardization (“ISO”), 
ISO/IEC 27000:2018 Information Technology – Security 
Techniques, https://www.iso.org/standard/73906.html

NIST, Cybersecurity Framework, https://www.nist.gov/cy
berframework

Schedule F
Glossary

Well-known information security glossaries are cited in 
Schedule E. Below is a list of terms specifically defined in 
the Protocol.

Administering institution. Administering institution, or 
institution, refers to any institution administering the arbi-
tration and the individual representatives of the institution.

Arbitral Tribunal. Arbitral tribunal, or tribunal, refers to a 
sole arbitrator or a panel of arbitrators.

Availability. Availability can be understood as a promise of 
reliable access to certain information by authorized individ-
uals.

Confidentiality. Confidentiality can be understood as a set 
of rules or restrictions that limits access to certain informa-
tion.

Cybersecurity. Cybersecurity concerns the means employed 
to maintain the confidentiality, integrity, and availability of 
digital information and is one aspect of information security.

Information security. Information security includes secu-
rity for all types and forms of electronic and non-electron-
ic information and includes both commercial and personal 
data.

Integrity. Integrity can be understood as an assurance that 
certain information is trustworthy and accurate.

Party. Party, or parties, refers to the parties to the arbitration 
and their counsel or other representatives.

Personal data. Personal data is a broad concept used in 
many of the data protection legal regimes that are prolif-
erating around the globe. Typically, it is defined to include 
information of any nature whatsoever that standing alone 
or as linked to other information could be used to identify 
an individual (including, for example, work-related e-mails, 
lab notebooks, agreements, handwritten notes, etc.), but the 
exact definition and scope of personal data may vary from 
jurisdiction to jurisdiction. Another common term for 
such information is “personally identifiable information” 
(“PII”).

Processing. Processing broadly refers to anything that is 
done to, or with, arbitration-related information. It includes 
automated and non- automated operations, such as the col-
lection, recording, organization, storage, adaptation or al-
teration, retrieval, consultation, use, disclosure by transmis-

https://iapp.org/resources/glossa
https://niccs.us-cert.gov/about-niccs/
https://csrc.nist.gov/Glossary
https://www
https://www.americanbar.org/con
https://pages.nist.gov/800-63-3/
https://www.cnet.com/
https://www.macworld.com/
https://www.pcmag.com/
https://thewirecutter.com/
https://www.iso.org/standard/73906.html
https://www.nist.gov/cy
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sion, dissemination, alignment or combination, restriction, 
erasure, or destruction.

Security breach. A security breach is a security incident that 
results in unauthorized access to data and requires that no-
tice be given to persons whose data has been compromised. 
Whether a particular security incident constitutes a security 
breach will depend on applicable law.

Security incident. Security incident refers to an event that 
may have compromised the confidentiality, integrity, or 
availability of data or systems, such as a malware infection, 
loss or theft of equipment, denial of service attack, or a 
phishing attempt.
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CHAPTER 19

International Bar Association (IBA) Guidelines for 
Drafting International Arbitration Clauses1

The Guidelines

I. Introduction

1. The purpose of these Guidelines is to provide a 
succinct and accessible approach to the drafting of interna-
tional arbitration clauses. Poorly drafted arbitration clauses 
may be unenforceable and often cause unnecessary cost and 
delay. By considering these Guidelines, contract drafters 
should be able to ensure that their arbitration clauses are 
effective and adapted to their needs.

2. The Guidelines are divided into five sections (in 
addition to this introduction). The first section offers basic 
guidelines on what to do and not to do. The second section 
addresses optional elements that should be considered 
when drafting arbitration clauses. The third section ad-
dresses multi-tier dispute resolution clauses providing for 
negotiation, mediation and arbitration. The fourth section 
discusses the drafting of arbitration clauses for multiparty 
contracts, and the fifth section considers the drafting of 
arbitration clauses in situations involving multiple, but 
related contracts.

II. Basic Drafting Guidelines

Guideline 1:   The parties should decide between institutional 
and ad hoc arbitration.

 Comments:

3. The first choice facing parties drafting an arbi-
tration clause is whether to opt for institutional or ad hoc 
arbitration.

4. In institutional (or administered) arbitration, an 
arbitral institution provides assistance in running the arbi-
tral proceedings in exchange for a fee. The institution can 
assist with practical matters such as organizing hearings 

and handling communications with and payments to the 
arbitrators. The institution can also provide services such 
as appointing an arbitrator if a party defaults, deciding a 
challenge against an arbitrator and scrutinizing the award. 
The institution does not decide the merits of the parties’ 
dispute, however. This is left entirely to the arbitrators.

5. Institutional arbitration may be beneficial for par-
ties with little experience in international arbitration. The 
institution may contribute significant procedural `know 
how’ that helps the arbitration run effectively, and may 
even be able to assist when the parties have failed to antici-
pate something when drafting their arbitration clause. The 
services provided by an arbitral institution are often worth 
the relatively low administrative fee charged.

6. If parties choose administered arbitration, they 
should seek a reputable institution, usually one with an 
established track record of administering international 
cases. The major arbitral institutions can administer arbi-
trations around the world, and the arbitral proceedings do 
not need to take place in the city where the institution is 
headquartered.

7. In ad hoc (or non-administered) arbitration, the 
burden of running the arbitral proceedings falls entirely 
on the parties and, once they have been appointed, the 
arbitrators. As explained below (Guideline 2), the parties 
can facilitate their task by selecting a set of arbitration 
rules designed for use in ad hoc arbitration. Although 
no arbitral institution is involved in running the arbitral 
proceedings, as explained below (Guideline 6), there still 
is a need to designate a neutral third party (known as an 
`appointing authority’) to select arbitrators and deal with 
possible vacancies if the parties cannot agree.

Guideline 2:   The parties should select a set of arbitration 
rules and use the model clause recommended for these arbi-
tration rules as a starting point.

 Comments:

8. The second choice facing parties drafting an 
arbitration clause is selection of a set of arbitration rules. 

1Reproduced with the kind permission of the International Bar Association.  
Copyright International Bar Association 2010.  All rights reserved.
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The selected arbitration rules will provide the procedural 
framework for the arbitral proceedings. If the parties do not 
incorporate an established set of rules, many procedural 
issues that may arise during arbitral proceedings should be 
addressed in the arbitration clause itself, an effort that is 
rarely desirable and should be undertaken with specialized 
advice.

9. When the parties have opted for institutional 
arbitration, the choice of arbitration rules should always co-
incide with that of the arbitral institution. When the parties 
have opted for ad hoc arbitration, the parties can select ar-
bitration rules developed for non-administered arbitration, 
eg, the Arbitration Rules developed by the United Nations 
Commission on International Trade Law (`UNCITRAL’). 
Even if they do so, the parties should designate an arbitral 
institution (or another neutral entity) as the appointing au-
thority for selection of the arbitrators (see paragraphs 31-32 
below).

10. Once a set of arbitration rules is selected, the par-
ties should use the model clause recommended by the in-
stitution or entity that authored the rules as a starting point 
for drafting their arbitration clause. The parties can add to 
the model clause, but should rarely subtract from it. By do-
ing so, the parties will ensure that all the elements required 
to make an arbitration agreement valid, enforceable and 
effective are present. They will ensure that arbitration is un-
ambiguously established as the exclusive dispute resolution 
method under their contract and that the correct names 
of the arbitral institution and rules are used (thus avoiding 
confusion or dilatory tactics when a dispute arises). The 
parties should assure that language added to a model clause 
is consistent with the selected arbitration rules.

Recommended Clause:

11. For an institutional arbitration clause, the website 
of the chosen institution should be accessed in order to use 
the model clause proposed by the institution as a basis for 
drafting the arbitration clause. Some institutions have also 
developed clauses that are specific to certain industries (eg, 
shipping).

12. For an ad hoc arbitration designating a set of rules, 
the website of the entity that issues such rules should be 
accessed in order to use the entity’s model clause as a basis 
for drafting the arbitration clause.

13. In those instances where contracting parties agree 
to ad hoc arbitration without designating a set of rules, the 
following clause can be used for two-party contracts:

All disputes arising out of or in connection with 
this agreement, including any question regarding 

its existence, validity or termination, shall be finally 
resolved by arbitration.

The place of arbitration shall be [city, country].

The language of the arbitration shall be [...].

The arbitration shall be commenced by a request for 
arbitration by the claimant, delivered to the respon-
dent. The request for arbitration shall set out the 
nature of the claim(s) and the relief requested.
The arbitral tribunal shall consist of three arbitrators, 
one selected by the claimant in the request for arbi-
tration, the second selected by the respondent within 
[30] days of receipt of the request for arbitration, 
and the third, who shall act as presiding arbitrator, 
selected by the two parties within [30] days of the 
selection of the second arbitrator. If any arbitrators 
are not selected within these time periods, [the des-
ignated appointing authority] shall, upon the request 
of any party, make the selection(s).

If a vacancy arises, the vacancy shall be filled by 
the method by which that arbitrator was originally 
appointed, provided, however, that, if a vacancy 
arises during or after the hearing on the merits, the 
remaining two arbitrators may proceed with the 
arbitration and render an award.

The arbitrators shall be independent and impartial. 
Any challenge of an arbitrator shall be decided by 
[the designated appointing authority].

The procedure to be followed during the arbitra-
tion shall be agreed by the parties or, failing such 
agreement, determined by the arbitral tribunal after 
consultation with the parties.

The arbitral tribunal shall have the power to rule on 
its own jurisdiction, including any objections with 
respect to the existence, validity or effectiveness of 
the arbitration agreement. The arbitral tribunal may 
make such ruling in a preliminary decision on juris-
diction or in an award on the merits, as it considers 
appropriate in the circumstances.

Default by any party shall not prevent the arbitral 
tribunal from proceeding to render an award.

The arbitral tribunal may make its decisions by a 
majority. In the event that no majority is possible, 
the presiding arbitrator may make the decision(s) as 
if acting as a sole arbitrator.

If the arbitrator appointed by a party fails or refuses 
to participate, the two other arbitrators may proceed 
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with the arbitration and render an award if they 
determine that the failure or refusal to participate 
was unjustified.

Any award of the arbitral tribunal shall be final and 
binding on the parties. The parties undertake to car-
ry out any award without delay and shall be deemed 
to have waived their right to any form of recourse 
insofar as such waiver can validly be made. Enforce-
ment of any award may be sought in any court of 
competent jurisdiction.

Guideline 3:   Absent special circumstances, the parties should 
not attempt to limit the scope of disputes subject to arbitra-
tion and should define this scope broadly.

 Comments:

14. The scope of an arbitration clause refers to the 
type and ambit of disputes that are subject to arbitration. 
Absent particular circumstances compelling otherwise, the 
scope of an arbitration clause should be defined broadly to 
cover not only all disputes `arising out of the contract, but 
also all disputes ‘in connection with’ (or ‘relating to’) the 
contract. Less inclusive language invites arguments about 
whether a given dispute is subject to arbitration.

15. In certain circumstances, the parties may have 
good reasons to exclude some disputes from the scope of 
the arbitration clause. For example, it may be appropriate to 
refer pricing and technical disputes under certain contracts 
to expert determination rather than to arbitration. As 
another example, licensors may justifiably wish to retain 
the option to seek orders of specific performance and other 
injunctive relief directly from the courts in case of infringe-
ment of their intellectual property rights or to submit deci-
sions on the ownership or validity of these rights to courts.

16. The parties should bear in mind that, even when 
drafted carefully, exclusions may not avoid preliminary 
arguments over whether a given dispute is subject to arbi-
tration. A claim may raise some issues that fall within the 
scope of the arbitration clause and others that do not. To 
use one of the above examples, a dispute over the owner-
ship or validity of intellectual property rights under a li-
censing agreement may also involve issues of non-payment, 
breach and so forth, which could give rise to intractable 
jurisdictional problems in situations where certain disputes 
have been excluded from arbitration.

Recommended Clauses:

17. The parties will ensure that the scope of their arbi-
tration clause is broad by using the model clause associated 
with the selected arbitration rules.

18. If the parties do not use a model clause, the fol-
lowing clause should be used:

All disputes arising out of or in connection with this 
agreement, including any question regarding its exis-
tence, validity or termination, shall be finally resolved 
by arbitration under [selected arbitration rules].

19. Exceptionally, if there are special circumstances 
and the parties wish to limit the scope of disputes subject 
to arbitration, the following clause can be used: Except for 
matters that are specifically excluded from arbitration here-
under, all disputes arising out of or in connection with this 
agreement, including any question regarding its existence, 
validity or termination, shall be finally resolved by arbitra-
tion under [selected arbitration rules].

The following matters are specifically excluded from arbi-
tration hereunder: [...]

Guideline 4:   The parties should select the place of arbitra-
tion. This selection should be based on both practical and 
juridical considerations.

 Comments:

20. The selection of the place (or ‘seat’) of arbitra-
tion involves obvious practical considerations: neutrality, 
availability of hearing facilities, proximity to the witnesses 
and evidence, the parties’ familiarity with the language and 
culture, willingness of qualified arbitrators to participate 
in proceedings in that place. The place of arbitration may 
also influence the profile of the arbitrators, especially if not 
appointed by the parties. Convenience should not be the 
decisive factor, however, as under most rules the tribunal 
is free to meet and hold hearings in places other than the 
designated place of arbitration.

21. The place of arbitration is the juridical home of 
the arbitration. Close attention must be paid to the legal re-
gime of the chosen place of arbitration because this choice 
has important legal consequences under most national 
arbitration legislations as well as under some arbitration 
rules. While the place of arbitration does not determine the 
law governing the contract and the merits (see paragraphs 
42-46 below), it does determine the law (arbitration law or 
lex arbitri) that governs certain procedural aspects of the 
arbitration, eg, the powers of arbitrators and the judicial 
oversight of the arbitral process. Moreover, the courts at the 
place of arbitration can be called upon to provide assistance 
(eg, by appointing or replacing arbitrators, by ordering 
provisional and conservatory measures, or by assisting 
with the taking of evidence), and may also interfere with 
the conduct of the arbitration (eg, by ordering a stay of the 
arbitral proceedings). Further, these courts have jurisdic-
tion to hear challenges against the award at the end of the 
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arbitration; awards set aside at the place of arbitration may 
not be enforceable elsewhere. Even if the award is not set 
aside, the place of arbitration may affect the enforceability 
of the award under applicable international treaties.

22. As a general rule, the parties should set the place 
of arbitration in a jurisdiction (i) that is a party to the 
1958 Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (known as the New York Conven-
tion), (ii) whose law is supportive of arbitration and per-
mits arbitration of the subject matter of the contract, and 
(iii) whose courts have a track record of issuing unbiased 
decisions that are supportive of the arbitral process.

23. An arbitration clause that fails to specify the place 
of arbitration will be effective, though undesirable. The 
arbitral institution, if there is one, or the arbitrators, will 
choose for the parties if they cannot agree on a place of 
arbitration after a dispute has arisen. (In ad hoc arbitration, 
however, if difficulties arise with the appointment of the 
arbitrators and no place of arbitration is selected, the par-
ties may be unable to proceed with the arbitration unless 
courts in some country are willing to assist.) The parties 
should not leave such a critical decision to others.

24. The parties should specify in their arbitration 
clause the ‘place of arbitration’, rather than the place of the 
‘hearing’. By designating only the place of the hearing, the 
parties leave it uncertain whether they have designated the 
‘place of arbitration’ for the purposes of applicable laws and 
treaties. Moreover, by designating the place of the hearing 
in the arbitration clause, the parties deprive the arbitrators 
of desired flexibility to hold hearings in other places, as 
may be convenient.

Recommended Clause:

25. The place of arbitration shall be [city, country]

Guideline 5: The parties should specify the number of arbi-
trators. 

 Comments:

26. The parties should specify the number of ar-
bitrators (ordinarily one or three and, in any case, an 
odd number). The number of arbitrators has an impact 
on the overall cost, the duration and, on occasion, the 
quality of the arbitral proceedings. Proceedings before a 
three-member tribunal will almost inevitably be lengthier 
and more expensive than those before a sole arbitrator. A 
three-member tribunal may be better equipped, however, 
to address complex issues of fact and law, and may reduce 
the risk of irrational or unfair results. The parties may also 
desire the increased control of the process afforded by each 
having the opportunity to select an arbitrator.  

27. If the parties do not specify the number of 
arbitrators (and cannot agree on this once a dispute has 
arisen), the arbitral institution, if there is one, will make 
the decision for them, generally on the basis of the amount 
in dispute and the perceived complexity of the case. In ad 
hoc arbitration, the selected arbitration rules, if any, will 
ordinarily specify whether one or three arbitrators are to 
be appointed absent contrary agreement. Where the parties 
have not selected such a set of arbitration rules, it is espe-
cially important to specify the number of arbitrators in the 
clause itself.  

28. Parties may remain deliberately silent as to the 
number of arbitrators, reasoning that the choice between a 
one- or three-member tribunal will be better made if and 
when a dispute arises. While the opportunity to decide 
this question after a dispute arises is an advantage, the 
corresponding disadvantage is that the proceedings may be 
delayed if the parties disagree on the number of arbitrators, 
particularly in the ad hoc context. On balance, it is recom-
mended to specify the number of arbitrators in advance in 
the arbitration clause itself.

Recommended Clause:

29. There shall be [one or three] arbitrator[s].

Guideline 6:   The parties should specify the method of 
selection and replacement of arbitrators and, when ad hoc 
arbitration is chosen, should select an appointing authority.

 Comments:

30. Both institutional and ad hoc arbitration rules 
provide default mechanisms for selecting and replacing 
arbitrators. When they have incorporated such set of rules, 
the parties may be content to rely on the default mecha-
nism set forth in the rules. The parties may also agree on 
an alternative method. For example, many arbitration rules 
provide for the chairperson of a three-member tribunal to 
be selected by the two co-arbitrators or by the institution. 
Parties often prefer to attempt to select the chairperson 
themselves in the first instance. If the parties decide to de-
part from the default mechanism, they should use language 
consistent with the terminology of the applicable arbitra-
tion rules. For example, under certain institutional rules, 
the parties ‘nominate’ arbitrators, and only the institution 
is empowered to ‘appoint’ them. When the parties have not 
incorporated a set of arbitration rules, it is crucial that they 
spell out the method for selecting and replacing arbitrators 
in the arbitration clause itself.

31. The need to designate an appointing authority in 
the context of ad hoc arbitration constitutes a significant 
difference between drafting an institutional arbitration 
clause and drafting an ad hoc arbitration clause. In insti-
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tutional arbitration, the institution is available to select or 
replace arbitrators when the parties fail to do so. There is 
no such institution in ad hoc arbitration. It is, therefore, 
critical that the parties designate an ‘appointing authority’ 
in the ad hoc context, to select or replace arbitrators in the 
event the parties fail to do so. Absent such a choice, the 
courts at the place of arbitration may be willing to make 
the necessary appointments and replacement. (Under the 
UNCITRAL Rules, the Secretary General of the Permanent 
Court of Arbitration designates the appointing authority if 
the parties have failed to do so in their arbitration clause.)

32. The appointing authority may be an arbitral 
institution, a court, a trade or professional association, or 
another neutral entity. The parties should select an office 
or title (eg, the president of an arbitral institution, the chief 
judge of a court, or the chair of a trade or professional asso-
ciation) rather than an individual (as such individual may 
be unable to act when called upon to do so). The parties 
should also make sure that the selected authority will agree 
to perform its duties if and when called upon to do so.

33. Significant time may be wasted at the outset of the 
proceedings if no time limits are specified for the appoint-
ment of the arbitrators. Such time limits are ordinarily set 
in arbitration rules. Parties that have agreed to incorporate 
such rules thus need not concern themselves with this 
issue, unless they wish to depart from the appointment 
mechanism set forth in the rules. When the parties have 
not agreed to incorporate a set of arbitration rules, it is 
important to set such time limits in the arbitration clause 
itself.

34. When a tribunal is comprised of three arbitrators, 
it sometimes occurs that one arbitrator resigns, refuses to 
cooperate or otherwise fails to participate in the proceed-
ings at a late and critical juncture (eg, during the delibera-
tions). In those circumstances, replacement may not be an 
option as it would overly delay and disrupt the proceedings. 
Absent specific authorization, however, the remaining two 
arbitrators may not be able to render a valid and enforce-
able award. Most (but not all) arbitration rules therefore 
permit the other two arbitrators in such a situation to 
continue the proceedings as a `truncated’ tribunal and to 
issue an award.  When the parties do not select a set of 
arbitration rules (or where the selected arbitration rules do 
not address the issue), the parties can authorize in the arbi-
tration clause a ‘truncated’ tribunal to proceed to render an 
award.

Recommended Clauses:

35. When institutional arbitration is chosen, and the 
institutional rules do not provide for all arbitrator selec-
tions and replacements to be made by the parties in the first 
instance, and the parties wish to make their own selections, 
the following clause can be used:

There shall be three arbitrators, one selected by the 
initiating party in the request for arbitration, the second 
selected by the other party within [30] days of receipt 
of the request for arbitration, and the third, who shall 
act as [chairperson or presiding arbitrator], selected 
by the two parties within [30] days of the selection of 
the second arbitrator. If any arbitrators are not selected 
within these time periods, the [institution] shall make 
the selection(s). If replacement of an arbitrator be-
comes necessary, replacement shall be done by the same 
method(s) as above.

36. When non-administered arbitration is chosen, the 
parties can provide for a method of selection and replace-
ment of arbitrators by choosing a set of ad hoc arbitration 
rules, eg, the UNCITRAL Arbitration Rules.

37. The clause proposed above for ad hoc arbitration 
without a set of arbitration rules (see paragraph 13 above) 
sets forth a comprehensive mechanism to select and replace 
the members of a three-member tribunal and includes 
provisions permitting a truncated tribunal to proceed to 
render an award without the participation of an obstructive 
or defaulting arbitrator.

38. In similar circumstances, but where the parties 
wish to submit their dispute to a sole arbitrator, the parties 
can amend the clause proposed in paragraph 13 above and 
use the following language:

There shall be one arbitrator, selected jointly by the 
parties. If the arbitrator is not selected within [30] days 
of the receipt of the request for arbitration, the [desig-
nated appointing authority] shall make the selection.

Guideline 7:   The parties should specify the language of 
arbitration.

 Comments:

39. Arbitration clauses in contracts between parties 
whose languages differ, or whose shared language differs 
from that of the place of arbitration, should ordinarily 
specify the language of arbitration. In making this choice, 
the parties should consider not only the language of the 
contract and of the related documentation, but also the 
likely effect of their choice on the pool of qualified ar-
bitrators and counsel. Absent a choice in the arbitration 
clause, it is for the arbitrators to determine the language of 
arbitration. It is likely that the arbitrators will choose the 
language of the contract or, if different, of the correspon-
dence exchanged by the parties. Leaving this decision to 
the arbitrators could cause unnecessary cost and delay.

40. Contract drafters are often tempted to provide for 
more than one language of arbitration. The parties should 
carefully consider whether to do so. Multi-lingual arbi-
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tration, while workable (there are numerous examples of 
proceedings conducted in both English and Spanish, for ex-
ample), may present challenges depending on the languages 
chosen. There may be difficulties in finding arbitrators who 
are able to conduct arbitration proceedings in two languag-
es, and the required translation and interpretation may add 
to the costs and delays of the proceedings. A solution may 
be to specify one language of arbitration, but to provide that 
documents may be submitted in another language (without 
translation).

Recommended Clause:

41. The language of the arbitration shall be [...]

Guideline 8: The parties should ordinarily specify the rules of 
law governing the contract and any subsequent disputes.

 Comments:

42. In international transactions, it is important for 
the parties to select in their contract the rules of law that 
govern the contract and any subsequent disputes (the ‘sub-
stantive law’).

43. The choice of substantive law should be set forth 
in a clause separate from the arbitration clause or should be 
addressed together with arbitration in a clause which makes 
clear that the clause serves a dual purpose, eg, captioning 
the clause ‘Governing Law and Arbitration [or Dispute 
Resolution].’ This is so because issues can arise under the 
substantive law during the performance of the contract 
independent of any arbitral dispute.

44. By choosing the substantive law, the parties do not 
choose the procedural or arbitration law. Such law, absent 
a contrary agreement, is ordinarily that of the place of arbi-
tration (see paragraph 21 above). Although the parties can 
agree otherwise, it is rarely advisable to do so.

45. Sometimes parties do not choose a national legal 
system as the substantive law. Instead, they choose lex mer-
catoria or other a-national rules of law. In other cases, they 
empower the arbitral tribunal to determine the dispute on 
the basis of what is fair and reasonable (ex aequo et bono). 
Care should be taken before selecting these options. While 
appropriate in certain situations (eg, when the parties 
cannot agree on a national law), they may create difficul-
ties by virtue of the relative uncertainty as to their content 
or impact on the outcome. As it is difficult to ascertain 
in advance the rules that will ultimately be applied by the 
arbitrators when the parties select these alternatives to na-
tional laws, resolving disputes may become more complex, 
uncertain and costly.

Recommended Clause:

46. The following clause can be used to select the 
substantive law:

This agreement is governed by, and all disputes aris-
ing under or in connection with this agreement shall 
be resolved in accordance with, [selected law or rules 
of law].

III.  Drafting Guidelines for Optional Ele-
ments

47. Arbitration being a matter of agreement, con-
tracting parties have the opportunity in their arbitration 
clause to tailor the process to their specific needs. There are 
numerous options that contracting parties can consider. 
This section sets out and comments upon the few that the 
parties should consider during the negotiation of an arbi-
tration clause. By setting out these options, these Guide-
lines do not thereby suggest that these optional elements 
need to be included in an arbitration clause.

Option 1:   The authority of the arbitral tribunal and of the 
courts with respect to provisional and conservatory measures.

 Comments:

48. It is rarely necessary to provide in the arbitration 
clause that the arbitral tribunal or the courts or both have 
the authority to order provisional and conservatory mea-
sures pending decision on the merits. The arbitral tribunal 
and the courts ordinarily have the authority to do so, sub-
ject to various conditions, even where the arbitration clause 
is silent in this respect. The authority of the arbitral tribunal 
rests with the arbitration rules and the relevant arbitration 
law. That of the courts rests with the relevant arbitration 
law.

49. When the governing arbitration law restricts the 
availability of provisional or conservatory relief, however, 
or when the availability of provisional and conservatory 
relief is of special concern (eg, because trade secrets or oth-
er confidential information are involved), the parties may 
want to make the authority of the arbitral tribunal and the 
courts explicit in the arbitration clause.
                                                                                  
50. When the availability of provisional and conser-
vatory relief is of special concern, the parties may also want 
to modify restrictive aspects of the applicable arbitration 
rules. For example, certain institutional rules restrict the 
right of the parties to apply to the courts for provisional 
and conservatory relief once the arbitral tribunal is ap-
pointed. Under other arbitration rules, the arbitral tribu-
nal is authorized to order provisional and conservatory 
measures with respect to ‘the subject matter of the dispute’, 
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which leaves uncertain whether the arbitral tribunal can 
order measures to preserve the position of the parties (eg, 
injunction, security for costs) or the integrity of the arbitral 
process (eg, freezing orders, anti-suit injunctions).

Recommended Clauses:

51. The following clause can be used to make explicit 
the authority of the arbitral tribunal with respect to provi-
sional and conservatory relief:

Except as otherwise specifically limited in this agree-
ment, the arbitral tribunal shall have the power to 
grant any remedy or relief that it deems appropriate, 
whether provisional or final, including but not limited 
to conservatory relief and injunctive relief, and any 
such measures ordered by the arbitral tribunal shall, to 
the extent permitted by applicable law, be deemed to be 
a final award on the subject matter of the measures and 
shall be enforceable as such.

52. The following clause can be added to the above 
clause, or used independently, to specify that resort to 
courts for provisional and conservatory measures is not 
precluded by the arbitration agreement:

Each party retains the right to apply to any court of 
competent jurisdiction for provisional and/or con-
servatory relief, including pre-arbitral attachments or 
injunctions, and any such request shall not be deemed 
incompatible with the agreement to arbitrate or a waiv-
er of the right to arbitrate.

53. The following clause can be added to the clause 
recommended at paragraph 51 above, or used independent-
ly, to limit the parties’ right to resort to the courts for pro-
visional and conservatory relief after the arbitral tribunal is 
constituted:

Each party has the right to apply to any court of 
competent jurisdiction for provisional and/or con-
servatory relief, including pre-arbitral attachments 
or injunctions, and any such request shall not be 
deemed incompatible with the agreement to arbitrate 
or a waiver of the right to arbitrate, provided howev-
er that, after the arbitral tribunal is constituted, the 
arbitral tribunal shall have sole jurisdiction to consider 
applications for provisional and/or conservatory relief, 
and any such measures ordered by the arbitral tribunal 
may be specifically enforced by any court of competent 
jurisdiction.

                                                                                                                                                      
54. If, in exceptional circumstances, the parties con-
sider that ex parte provisional relief by the arbitral tribunal 
may be needed, they should so specify and amend the 
clause recommended at paragraph 51 above by adding `(in-

cluding ex parte)’ after the word `provisional’. Even with 
such addition, however, ex parte remedies ordered by the 
arbitral tribunal may not be enforceable under the relevant 
arbitration law.

Option 2: Document production. 

 Comments:

55. While the extent document production and 
information exchange in international arbitration varies 
from case to case and from arbitrator to arbitrator, parties 
are usually required to produce identified documents (in-
cluding internal documents) that are shown to be relevant 
and material to the dispute. Other features particular to 
`discovery’ in some jurisdictions, such as depositions and 
interrogatories, are ordinarily absent. The IBA has devel-
oped a set of rules, the IBA Rules on the Taking of Evidence 
in International Arbitration (the ‘IBA Rules’), designed to 
reflect this standard practice. These rules, which address 
production of both paper documents and electronical-
ly-stored information, are often used by international 
arbitral tribunals, expressly or not, as guidance.

56. The parties have three primary options regarding 
information or document production. They can say noth-
ing about it and be content to rely on the default provisions 
of the governing arbitration law, which ordinarily leaves 
the question to the discretion of the arbitrators. They can 
adopt the IBA Rules. They can devise their own standards 
(bearing in mind that extensive document production is 
likely to have a major impact on the length and cost of the 
proceedings).

57. A difficulty that may arise in the context of doc-
ument production in international arbitration is the issue 
of which rules should govern whether certain documents 
are exempt from production due to privilege. When, in 
the rare instance, contracting parties can foresee at the 
contract drafting stage that issues of privilege may arise and 
be of consequence, the parties may want to specify in their 
arbitration clause the principles that will govern all such 
questions. Article 9 of the IBA Rules provides guidance in 
this respect.

Recommended Clauses:

58. The following clause can be used to incorporate 
the IBA Rules either as a mandatory standard or, alterna-
tively, for guidance purpose only:

[In addition to the authority conferred upon the 
arbitral tribunal by the [arbitration rules], the arbitral 
tribunal shall have the authority to order production 
of documents [in accordance with] [taking guidance 
from] the IBA Rules on the Taking of Evidence in 
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International Arbitration [as current on the date of this 
agreement/the commencement of the arbitration].

59. The following clause can be used if the parties 
wish to specify the principles that will govern issues of 
privilege with respect to document disclosure:

All contentions that a document or communication is 
privileged and, as such, exempt from production in the 
arbitration, shall be resolved by the arbitral tribunal 
in accordance with Article 9 of the IBA Rules on the 
Taking of Evidence in International Arbitration.

Option 3: Confidentiality issues. 

 Comments:

60. Parties frequently assume that arbitration proceed-
ings are confidential. While arbitration is private, in many 
jurisdictions parties are under no duty to keep the existence 
or content of the arbitration proceedings confidential. Few 
national laws or arbitration rules impose confidentiality ob-
ligations on the parties. Where a general duty is recognized, 
it is often subject to exceptions.

61. Parties concerned about confidentiality should, 
therefore, address this issue in their arbitration clause. In 
doing so, the parties should avoid absolute requirements 
because disclosure may be required by law, to protect or 
pursue a legal right or to enforce or challenge an award in 
subsequent judicial proceedings. The parties should also 
anticipate that the preparation of their claims, defenses and 
counterclaims may require disclosure of confidential infor-
mation to non-parties (witnesses and experts).

62. Conversely, given the common assumption that 
arbitration proceedings are confidential, where the parties 
do not wish to be bound by any confidentiality duties, the 
parties should expressly say so in their arbitration clause.

Recommended Clauses:

63. Some arbitration rules set forth confidentiality 
obligations, and the parties will accordingly impose such 
obligations upon themselves if they agree to arbitrate under 
these rules.

64. The following clause imposes confidentiality obli-
gations upon the parties:

The existence and content of the arbitral proceedings 
and any rulings or award shall be kept confidential by 
the parties and members of the arbitral tribunal except 
(i) to the extent that disclosure may be required of a 
party to fulfil a legal duty, protect or pursue a legal 
right, or enforce or challenge an award in bona fide 

legal proceedings before a state court or other judicial 
authority, (ii) with the consent of all parties, (iii) where 
needed for the preparation or presentation of a claim 
or defense in this arbitration, (iv) where such infor-
mation is already in the public domain other than as a 
result of a breach of this clause, or (v) by order of the 
arbitral tribunal upon application of a party.

 
65. The following clause may be used where the par-
ties do not wish to be bound by any confidentiality obliga-
tion:

The parties shall be under no confidentiality obligation 
with respect to arbitration hereunder except as may be 
imposed by mandatory provisions of law.

Option 4: Allocation of costs and fees. 

 Comments:

66. Costs (eg, arbitrators’ fees and expenses and, 
if applicable, institutional fees) and lawyers’ fees can be 
substantial in international arbitration. It is rarely possible 
to predict how the arbitral tribunal will allocate these costs 
and fees, if at all, at the end of the proceedings. Domestic 
approaches diverge widely (from no allocation at all to full 
recovery by the prevailing party), and arbitrators have wide 
discretion in this respect.

67. Given these uncertainties, the parties may wish 
to address the issue of costs and fees in their arbitration 
clause (bearing in mind that such provisions may not be 
enforceable in certain jurisdictions). The parties have sev-
eral options. They may merely confirm that the arbitrators 
can allocate costs and fees as they see fit. They may provide 
that the arbitrators make no allocation of costs and fees. 
They may try to ensure that costs and fees are allocated to 
the `winner’ or the ‘prevailing party’ on the merits, or that 
the arbitrators are to allocate costs and fees in proportion 
to success or failure. The parties should avoid absolute lan-
guage ( `shall’) in drafting such a clause, as the identifica-
tion of the ‘winner’ or the `prevailing party’ may be difficult 
and the clause may needlessly constrain the arbitrators in 
their allocation of costs and fees.

68. The parties may also wish to consider whether to 
allow compensation for the time spent by management, in-
house counsel, experts and witnesses, as this issue is often 
uncertain in international arbitration.

Recommended Clauses:

69. The following clause can be used to ensure that the 
arbitrators have discretion to allocate both costs and fees 
(or to reaffirm such discretion if the designated arbitration 
rules include a provision to this effect):
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The arbitral tribunal may include in its award an allo-
cation to any party of such costs and expenses, includ-
ing lawyers’ fees [and costs and expenses of manage-
ment, in-house counsel, experts and witnesses], as the 
arbitral tribunal shall deem reasonable.

70. The following clause provides for allocation of 
costs and fees to the ‘prevailing’ party:

The arbitral tribunal may award its costs and expens-
es, including lawyers’ fees, to the prevailing party, if 
any and as determined by the arbitral tribunal in its 
discretion.

71. The following clause provides for allocation of 
costs and fees in proportion to success:

The arbitral tribunal may include in their award an 
allocation to any party of such costs and expenses, in-
cluding lawyers’ fees [and costs and expenses of man-
agement, in-house counsel, experts and witnesses], as 
the arbitral tribunal shall deem reasonable. In making 
such allocation, the arbitral tribunal shall consider 
the relative success of the parties on their claims and 
counterclaims and defenses.

72. The following clause can be used to ensure that the 
arbitrators do not allocate costs and fees:

All costs and expenses of the arbitral tribunal [and of 
the arbitral institution] shall be borne by the parties 
equally. Each party shall bear all costs and expenses 
(including of its own counsel, experts and witnesses) 
involved in preparing and presenting its case.

Option 5:   Qualifications required of arbitrators. 

 Comments:

73. An advantage of arbitration, as compared to na-
tional court proceedings, is that the parties select the arbi-
trators and can, therefore, choose individuals with expertise 
or knowledge relevant to their dispute.

74. It is usually not advisable, however, to specify in 
the arbitration clause the qualifications required of arbitra-
tors. The parties are ordinarily in a better position at the 
time of a dispute to know whether expertise is required, 
and if so, which, and each remains free at that time to 
appoint an arbitrator with the desired qualifications. Spec-
ifying qualification requirements in the arbitration clause 
may also drastically reduce the pool of available arbitra-
tors. Further, a party intent on delaying the proceedings 
may challenge arbitrators on the basis of the qualification 
requirements.

75. If the parties nonetheless wish to specify such 
qualifications in the arbitration clause, they should avoid 
overly specific requirements, as the arbitration agreement 
may be unenforceable if, when a dispute arises, the parties 
are unable to identify suitable candidates who both meet 
the qualification requirements and are available to act as 
arbitrators.

76. Parties sometimes specify that the sole arbitra-
tor or, in the case of a three-member panel, the presiding 
arbitrator shall not share a common nationality with any of 
the parties. In institutional arbitration, such qualification 
requirement is often superfluous, as arbitral institutions or-
dinarily apply such practice in making appointments. In ad 
hoc arbitration, however, the parties may want so to specify 
in their arbitration clause.

Recommended Clauses:

77. The qualifications of arbitrators can be specified 
by adding the following to the arbitration clause:

[Each arbitrator] [The presiding arbitrator] shall be [a 
lawyer/an accountant].

Or

[Each arbitrator] [The presiding arbitrator] shall have 
experience in [specific industry].

Or

[The arbitrators] [The presiding arbitrator] shall not be 
of the same nationality as any of the parties.

Option 6:   Time limits. 

 Comments:

78. Parties sometimes try to save costs and time by 
providing in the arbitration clause that the award be made 
within a fixed period from the commencement of arbitra-
tion (a process known as ‘fast-tracking’). Fast-tracking can 
save costs, but parties can rarely know at the time of draft-
ing the arbitration clause whether every dispute liable to 
arise under the contract will be appropriate for resolution 
within the prescribed period. An award that is not ren-
dered within the prescribed period may be unenforceable 
or may attract unnecessary challenges.

79. If, despite these considerations, the parties wish to 
set time limits in the arbitration clause, the tribunal should 
be allowed to extend these time limits to avoid the risk of 
an unenforceable award.

Recommended Clauses:

80. The following clause can be used to set time limits:
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The award shall be rendered within [...] months of the 
appointment of [the sole arbitrator] [the chairperson], 
unless the arbitral tribunal determines, in a reasoned 
decision, that the interest of justice or the complexity 
of the case requires that such limit be extended.

Option 7: Finality of arbitration. 

 Comments:

81. An advantage of arbitration is that arbitral awards 
are final and not subject to appeal. In most jurisdictions, 
awards can be challenged only for lack of jurisdiction, 
serious procedural defects or unfairness, and cannot be 
reviewed on the merits. Most arbitration rules reinforce the 
finality of arbitration by providing that awards are final and 
that the parties waive any recourse against them.

82. When the arbitration clause does not incorporate 
a set of arbitration rules, or where the incorporated rules 
do not contain finality and waiver of recourse language, it 
is prudent to specify in the arbitration clause that awards 
are final and not subject to recourse. Even where the parties 
incorporate arbitration rules that contain such language, it 
may still be advisable to repeat this language in the arbitra-
tion clause if the parties anticipate that the award may need 
to be enforced or otherwise scrutinized in jurisdictions that 
view arbitration with suspicion. When adding a waiver of 
recourse to the arbitration clause, the parties should review 
the law of the seat of arbitration to determine the scope of 
what is being waived, and the language required under the 
lex arbitri.

83. Parties are sometimes tempted to expand the 
scope of judicial review by, for example, allowing review of 
the merits. It is rarely advisable, and often not open to the 
parties, to do so. If the parties nonetheless wish to expand 
the scope of judicial review, specialized advice should be 
sought and the law at the place of arbitration should be 
reviewed carefully.

Recommended Clauses:

84. When the parties wish to emphasize the finality of 
arbitration and to waive any recourse against the award, the 
following language can be added to the arbitration clause, 
subject to any requirement imposed by the lex arbitri:

Any award of the arbitral tribunal shall be final and 
binding on the parties. The parties undertake to com-
ply fully and promptly with any award without delay 
and shall be deemed to have waived their right to any 
form of recourse insofar as such waiver can validly be 
made.

85. When, in the exceptional case, the parties wish to 
expand the scope of judicial review and allow appeals on 
the merits, the parties should seek advice as to their power 
to do so in the relevant jurisdiction. Where enforceable, the 
following sentence can be considered:

The parties shall have the right to seek judicial review 
of the tribunal’s award in the courts of [selected juris-
diction] in accordance with the standard of appellate 
review applicable to decisions of courts of first instance 
in such jurisdiction(s).

IV.   Drafting Guidelines for Multi-Tier Dis-
pute Resolution Clauses

86. It is common for dispute resolution clauses in in-
ternational contracts to provide for negotiation, mediation 
or some other form of alternative dispute resolution as pre-
liminary steps before arbitration. Construction contracts, 
for example, sometimes require disputes to be submitted 
to a standing dispute board before they can be referred 
to arbitration. These clauses, known as multi-tier clauses, 
present specific drafting challenges.

Multi-Tier Guideline 1: The clause should specify a period of 
time for negotiation or mediation, triggered by a defined and 
undisputable event (ie, a written request), after which either 
party can resort to arbitration.

 Comments:

87. A multi-tier clause that requires negotiation or 
mediation before arbitration may be deemed to create a 
condition precedent to arbitration. To minimize the risk 
that a party will use negotiation or mediation in order to 
gain delay or other tactical advantage, the clause should 
specify a time period beyond which the dispute can be sub-
mitted to arbitration, and this time period should generally 
be short. In specifying such time period, the parties should 
be aware that commencing negotiation or mediation may 
not be sufficient to suspend the prescription or limitation 
periods.

88. The period of time for negotiation or mediation 
should be triggered by a defined and indisputable event, 
such as a written request to negotiate or mediate under the 
clause or the appointment of a mediator. It is not advisable 
to define the triggering event by reference to a written no-
tice of the dispute because a mere written exchange about 
the dispute might then be sufficient to trigger the deadline.

Recommended Clauses:

89. See the clauses recommended below at paragraphs 
94-96.
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Multi-Tier Guideline 2: The clause should avoid the trap of 
rendering arbitration permissive, not mandatory.

 Comments:

90. Parties drafting multi-tier dispute resolution 
clauses often inadvertently leave ambiguous their intent to 
arbitrate disputes that cannot be resolved by negotiation 
or mediation. This happens when the parties provide that 
disputes not resolved by negotiation or mediation `may’ be 
submitted to arbitration.
Recommended Clauses:

91. See the clauses recommended below at paragraphs 
94-96.

Multi-Tier Guideline 3:   The clause should define the 
disputes to be submitted to negotiation or mediation and to 
arbitration in identical terms.

 Comments:

92. Multi-tier dispute resolution clauses sometimes do 
not define in identical terms the disputes that are subject 
to negotiation or mediation as a first step and those subject 
to arbitration. Such ambiguities may suggest that some dis-
putes can be submitted to arbitration immediately without 
going through negotiation or mediation as a first step.

93. The broad reference to ‘disputes’ in the clauses rec-
ommended below should cover counterclaims. Such coun-
terclaims would thus need to go through the several steps 
and could not be raised for the first time in the arbitration. 
If the parties wish to preserve the right to raise counter-
claims for the first time in the arbitration, they should so 
specify in their arbitration clause.

Recommended Clauses:

94. The following clause provides for mandatory ne-
gotiation as a first step:

The parties shall endeavor to resolve amicably by 
negotiation all disputes arising out of or in connection 
with this agreement, including any question regarding 
its existence, validity or termination. Any such dispute 
which remains unresolved [30] days after either party 
requests in writing negotiation under this clause or 
within such other period as the parties may agree in 
writing, shall be finally settled under the [designated 
set of arbitration rules] by [one or three] arbitrator[s] 
appointed in accordance with the said Rules. The place 
of arbitration shall be [city, country] . The language of 
arbitration shall be [...].

[All communications during the negotiation are con-
fidential and shall be treated as made in the course of 

compromise and settlement negotiations for purposes 
of applicable rules of evidence and any additional 
confidentiality and professional secrecy protections 
provided by applicable law.]

95. The following clause provides for mandatory me-
diation as a first step:

The parties shall endeavor to resolve amicably by 
mediation under the [designated set of mediation 
rules] all disputes arising out of or in connection with 
this agreement, including any question regarding its 
existence, validity or termination. Any such dispute 
not settled pursuant to the said Rules within [45] days 
after appointment of the mediator or within such other 
period as the parties may agree in writing, shall be 
finally settled under the [designated set of arbitration 
rules] by [one or three] arbitrator[s] appointed in ac-
cordance with the said Rules. The place of arbitration 
shall be [city, country]. The language of arbitration 
shall be [...].

[All communications during the mediation are con-
fidential and shall be treated as made in the course of 
compromise and settlement negotiations for purposes 
of applicable rules of evidence and any additional 
confidentiality and professional secrecy protections 
provided by applicable law.]

96. The following clause provides for both mandatory 
negotiation and mediation sequentially before arbitration:

All disputes arising out of or in connection with 
this agreement, including any question regarding its 
existence, validity or termination (`Dispute’), shall be 
resolved in accordance with the procedures specified 
below, which shall be the sole and exclusive procedures 
for the resolution of any such Dispute.

(A)  Negotiation

The parties shall endeavor to resolve any Dispute 
amicably by negotiation between executives who have 
authority to settle the Dispute [and who are at a higher 
level of management than the persons with direct 
responsibility for administration or performance of 
this agreement].

(B) Mediation

Any Dispute not resolved by negotiation in accordance 
with paragraph (A) within [30] days after either party 
requested in writing negotiation under paragraph (A), 
or within such other period as the parties may agree in 
writing, shall be settled amicably by mediation under 
the [designated set of mediation rules].
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(C) Arbitration

Any Dispute not resolved by mediation in accordance 
with paragraph (B) within [45] days after appointment 
of the mediator, or within such other period as the 
parties may agree in writing, shall be finally settled 
under the [designated set of arbitration rules] by [one 
or three] arbitrator [s] appointed in accordance with 
the said Rules. The place of arbitration shall be [...]. The 
language of arbitration shall be [...].

[All communications during the negotiation and 
mediation pursuant to paragraphs (A) and (B) are 
confidential and shall be treated as made in the course 
of compromise and settlement negotiations for purpos-
es of applicable rules of evidence and any additional 
confidentiality and professional secrecy protections 
provided by applicable law.]

V.  Drafting Guidelines for Multiparty 
Arbitration Clauses

97. International contracts often involve more than 
two parties. Parties drafting arbitration clauses for these 
contracts may fail to realize the specific drafting difficulties 
that result from the multiplicity of parties. In particular, 
one cannot always rely on the model clauses of arbitral 
institutions, as these are ordinarily drafted with two parties 
in mind and may need to be adapted to be workable in a 
multiparty context. Specialized advice should generally be 
sought to draft such clauses.

Multiparty Guideline 1:   The clause should address the con-
sequences of the multiplicity of parties for the appointment of 
the arbitral tribunal.

 Comments:

98. In a multiparty context, it is often not workable 
to provide that ‘each party’ appoints an arbitrator. There is 
an easy solution if the parties are content to provide for a 
sole arbitrator: in such case, the parties can provide that the 
sole arbitrator is to be appointed jointly by the parties or, 
absent agreement, by the institution or appointing author-
ity. Where there are to be three arbitrators, a solution is to 
provide that the three arbitrators be appointed jointly by 
the parties or, absent agreement on all, by the institution or 
appointing authority.

99. Alternatively, the arbitration clause can require 
that the parties on each ‘side’ make joint appointments. This 
option is available when it can be anticipated at the drafting 
stage that certain contracting parties will have aligned 
interests. The overriding requirement is, however, that all 
parties be treated equally in the appointment process. This 

means in practice that, when two or more parties on one 
side fail to agree on an arbitrator, the institution or appoint-
ing authority will appoint all arbitrators, as the parties on 
one side would otherwise have had the opportunity to pick 
their arbitrator while the others not. This is the solution 
that has been adopted in some institutional arbitration 
rules.

Recommended Clauses:

100. The clause recommended below at paragraph 105 
specifies a mechanism for appointing arbitrators in a multi-
party context.

Multiparty Guideline 2: The clause should address the pro-
cedural complexities (intervention, joinder) arising from the 
multiplicity of parties.

 Comments:

101. Procedural complexities may abound in the mul-
tiparty context. One is that of intervention: a contracting 
party that is not party to an arbitration commenced under 
the clause may wish to intervene in the proceedings. An-
other is that of joinder a contracting party that is named as 
respondent may wish to join another contracting party that 
has not been named as respondent in the proceedings.

102. An arbitration clause would be workable even if 
it failed to address these complexities. Such clause would, 
however, leave open the possibility of overlapping proceed-
ings, conflicting decisions and associated delays, costs and 
uncertainties.

103. There is no easy way to address these complexities. 
A multiparty arbitration clause should be carefully drafted 
with regard to the particular circumstances, and special-
ized advice should usually be sought. As a general rule, the 
clause should provide that notice of any proceedings com-
menced under the clause be given to each contracting party 
regardless of whether that contracting party is named as 
respondent. There should be a clear time period after that 
notice for each contracting party to intervene or join other 
contracting parties in the proceedings, and no arbitrator 
should be appointed before the expiry of that time period.

104. Alternatively, the parties can opt to arbitrate under 
institutional rules that provide for intervention and joinder, 
bearing in mind that these rules may give wide discretion 
to the institution in this respect.

Recommended Clauses:

105. The following provision provides for intervention 
and joinder of other parties to the same agreement:
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All disputes arising out of or in connection with this 
agreement, including any question regarding its exis-
tence, validity or termination, shall be finally resolved 
by arbitration under [selected arbitration rules], except 
as they may be modified herein or by mutual agree-
ment of the parties.

The place of arbitration shall be [city, country]. The 
language of arbitration shall be [...]. There shall be 
three arbitrators, selected as follows.

In the event that the request for arbitration names only 
one claimant and one respondent, and no party has 
exercised its right to joinder or intervention in accor-
dance with the paragraphs below, the claimant and the 
respondent shall each appoint one arbitrator within 
[15] days after the expiry of the period during which 
parties can exercise their right to joinder or interven-
tion. If either party fails to appoint an arbitrator as 
provided, then, upon the application of any party, that 
arbitrator shall be appointed by [the designated arbitral 
institution]. The two arbitrators shall appoint the third 
arbitrator, who shall act as presiding arbitrator. If the 
two arbitrators fail to appoint the presiding arbitrator 
within [45] days of the appointment of the second 
arbitrator, the presiding arbitrator shall be appoint-
ed by [the designated arbitral institution/appointing 
authority].

In the event that more than two parties are named in 
the request for arbitration or at least one contracting 
party exercises its right to joinder or intervention in 
accordance with the paragraphs below, the claimant(s) 
shall jointly appoint one arbitrator and the respon-
dent(s) shall jointly appoint the other arbitrator, both 
within [15] days after the expiry of the period during 
which parties can exercise their right to joinder or 
intervention. If the parties fail to appoint an arbitrator 
as provided above, [the designated arbitral institution/
appointing authority] shall, upon the request of any 
party, appoint all three arbitrators and designate one 
of them to act as presiding arbitrator. If the claimant(s) 
and the respondent(s) appoint the arbitrators as pro-
vided above, the two arbitrators shall appoint the third 
arbitrator, who shall act as presiding arbitrator. If the 
two arbitrators fail to appoint the third arbitrator with-
in [45] days of the appointment of the second arbitra-
tor, the presiding arbitrator shall be appointed by [the 
designated arbitral institution/appointing authority].

Any party to this agreement may, either separately or 
together with any other party to this agreement, initi-
ate arbitration proceedings pursuant to this clause by 
sending a request for arbitration to all other parties to 
this agreement [and to the designated arbitral institu-
tion, if any].

Any party to this agreement may intervene in any arbi-
tration proceedings hereunder by submitting a written 
notice of claim, counterclaim or cross-claim against 
any party to this agreement, provided that such notice 
is also sent to all other parties to this agreement [and 
to the designated arbitral institution, if any] within 
[30] days from the receipt by such intervening party of 
the relevant request for arbitration or notice of claim, 
counterclaim or cross-claim.

Any party to this agreement named as respondent in 
a request for arbitration, or a notice of claim, counter-
claim or cross-claim, may join any other party to this 
agreement in any arbitration proceedings hereunder 
by submitting a written notice of claim, counterclaim 
or cross-claim against that party, provided that such 
notice is also sent to all other parties to this agreement 
[and to the designated arbitral institution, if any] with-
in [30] days from the receipt by such respondent of 
the relevant request for arbitration or notice of claim, 
counterclaim or cross-claim.

Any joined or intervening party shall be bound by 
any award rendered by the arbitral tribunal even if 
such party chooses not to participate in the arbitration 
proceedings.

VI.  Drafting Guidelines for Multi-Contract 
Arbitration Clauses

106. It is common for a single international transaction 
to involve several related contracts. Drafting arbitration 
clauses in a multi-contract setting presents specific chal-
lenges.

Multi-Contract Guideline 1:   The arbitration clauses in the 
related contracts should be compatible.

 Comments:

107. The parties should avoid specifying different dis-
pute resolution mechanisms in their related contracts (eg, 
arbitration under different sets of rules or in different plac-
es), lest they run the risk of fragmenting future disputes. 
An arbitral tribunal appointed under the first contract 
may not have jurisdiction to consider a dispute that raises 
questions about the second contract, thus inviting parallel 
proceedings.

108. Assuming the parties want consistent decisions 
and wish to avoid parallel proceedings, a straightforward 
solution is to establish a stand-alone dispute resolution pro-
tocol, which is signed by all the parties and then incorpo-
rated by reference in all related contracts. If it is impractical 
to conclude such a protocol, the parties should ensure that 
the arbitration clauses in the related contract are identi-
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cal or complementary. It is especially important that the 
arbitration clauses specify the same set of rules, place of 
arbitration and number of arbitrators. To avoid difficulties 
when proceedings are consolidated, the same substantive 
law and language of arbitration should also be specified. 
The parties should also make clear that a tribunal appointed 
under one contract has jurisdiction to consider and decide 
issues related to the other related contracts.

Recommended Clause:

109. If the parties do not wish to, or cannot, establish 
a stand-alone dispute resolution protocol, the following 
provision should be added to the arbitration clause in each 
related contract:

The parties agree that an arbitral tribunal appointed 
hereunder or under [the related agreement(s)] may ex-
ercise jurisdiction with respect to both this agreement 
and [the related agreement(s)].

Multi-Contract Guideline 2:   The parties should consider 
whether to provide for consolidation of arbitral proceedings 
commenced under the related contracts.

 Comments:

110. A procedural complexity that arises in a 
multi-contract setting is that of consolidation. Different 
arbitrations may be commenced under related contracts at 
different times. It may, or may not, be in the parties’ interest 
to have these arbitrations dealt with in a single consolidated 
arbitration. In some situations, the parties may reason that 
one single consolidated arbitration would be more efficient 
and cost-effective. In other circumstances, the parties may 
have reasons to keep the arbitrations separated.

111. If the parties wish to permit consolidation of 
related arbitrations, they should say so in the arbitration 
clause. Courts in some jurisdiction have discretion to 
order consolidation of related arbitration proceedings, but 
ordinarily will not do so absent parties’ agreement. Where 
the courts at the place of arbitration have no such power, or 
where the parties do not wish to rely on judicial discretion, 
the parties should also spell out in the clause the procedure 
for consolidating related proceedings. The applicable arbi-
tration rules, if any, and the law of the place of arbitration 
should be reviewed carefully, as they may constrain the par-
ties’ ability to consolidate arbitral proceedings. Conversely, 
in some jurisdictions, the parties may want to exclude the 
possibility of consolidation (or class arbitration).

112. Specialized advice is required when the related 
contracts also involve more than two parties. Drafting 
consolidation provisions in a multiparty context is espe-
cially intricate. An obvious difficulty is that each party must 
be treated equally with respect to the appointment of the 

arbitrators. A workable, but less than ideal, solution is to 
provide for all appointments to be made by the institution 
or appointing authority. The parties should also be aware 
that a consolidation clause may, in some jurisdictions, be 
read as consent to class-action arbitration.

Recommended Clauses:

114. The following provision provides for consolidation 
of related arbitrations between the same two parties:

The parties consent to the consolidation of arbitrations 
commenced hereunder and/or under [the related 
agreements] as follows. If two or more arbitrations 
are commenced hereunder and/or [the related agree-
ments], any party named as claimant or respondent 
in any of these arbitrations may petition any arbitral 
tribunal appointed in these arbitrations for an order 
that the several arbitrations be consolidated in a single 
arbitration before that arbitral tribunal (a ‘Consolida-
tion Order’). In deciding whether to make such a Con-
solidation Order, that arbitral tribunal shall consider 
whether the several arbitrations raise common issues 
of law or facts and whether to consolidate the several 
arbitrations would serve the interests of justice and 
efficiency.

If before a Consolidation Order is made by an arbitral 
tribunal with respect to another arbitration, arbitrators 
have already been appointed in that other arbitration, 
their appointment terminates upon the making of 
such Consolidation Order and they are deemed to be 
functus officio. Such termination is without prejudice 
to: (i) the validity of any acts done or orders made by 
them prior to the termination, (ii) their entitlement 
to be paid their proper fees and disbursements, (iii) 
the date when any claim or defense was raised for the 
purpose of applying any limitation bar or any like rule 
or provision, (iv) evidence adduced and admissible 
before termination, which evidence shall be admissible 
in arbitral proceedings after the Consolidation Order, 
and (v) the parties’ entitlement to legal and other costs 
incurred before termination.

In the event of two or more conflicting Consolidation 
Orders, the Consolidation Order that was made first in 
time shall prevail.
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CHAPTER 20
International Centre for Dispute Resolution

(ICDR) Guidelines for Drafting
International Arbitration Clauses1

GUIDE TO DRAFTING INTERNATIONAL DISPUTE 
RESOLUTION CLAUSES

MODEL “SHORT FORM” ARBITRATION CLAUSE

The short form arbitration clause below will guide the 
parties through all the major aspects of international arbi-
tration. Incorporating by reference a modern set of arbitral 
procedures which meet the expectations of the parties 
in international arbitration proceedings, the short form 
clause serves as an excellent starting point for the drafter, 
with additional language added only as necessary to either 
address particular needs of the contract or to emphasize 
certain powers of the tribunal. Incorporation of the short 
form clause provides for the following critical aspects of the 
arbitral process:

 Notice requirements
 Form of Claim and/or Counterclaim
 Interim and/or emergency relief
 Appointment of the arbitral tribunal
 Arbitrators’ Conflicts of Interest
 Scheduling
 Place of arbitration
 Jurisdiction – Powers of the Tribunal
 Conduct of the arbitration – The taking of 
  evidence
 Proceedings in the absence of a party’s 
  participation
 Costs
 The form and effect of the Award

All references to arbitration rules in this guide, excepting 
the reference to ICDR administration under UNCITRAL 
Rules, are to the International Arbitration Rules of the 
ICDR. ICDR also administers cases under various Ameri-
can Arbitration Association (AAA) Rules where the parties 
have provided for those Rules in their contract. See www.
adr.org for further information and a separate drafting 
guide.

The ICDR offers the following short form standard clause 
for International Commercial Contracts:

“Any controversy or claim arising out of or relating to this 
contract, or the breach thereof, shall be determined by arbi-
tration administered by the International Centre for Dispute 
Resolution in accordance with its International Arbitration 
Rules.”

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The place of arbitration shall be [city, (province or  
  state), country]”;
 “The language(s) of the arbitration shall be ___.”

As the ICDR is a division of the American Arbitration 
Association, albeit with separate administrative offices, its 
own roster of arbitrators and mediators and a unique set 
of arbitration rules which meet international expectations, 
contracting parties may also use the following short form 
standard clause for international Commercial Contracts:

“Any controversy or claim arising out of or relating to this 
contract, or a breach thereof, shall be determined by arbitra-
tion administered by the American Arbitration Association 
in accordance with its International Arbitration Rules.”

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The place of arbitration shall be [city, (province or  
  state), country]”;
 “The language(s) of the arbitration shall be ___.”

MODEL “STEP” DISPUTE RESOLUTION CLAUSES

Contracting parties may wish to include a provision requir-
ing negotiation or mediation before arbitration is initiated. 
Such clauses, which are often referred to as “step-claus-
es,” are particularly appropriate where the parties have a 
long-standing and on-going commercial relationship, and 
where there may be factors to consider other than the nar-

  1Reprinted with the kind permission of the International Centre for Dispute 
Resolution.  Copyright 2013.  All rights reserved.

http://www.adr.org
http://www.adr.org
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row scope of a particular dispute. While those factors are 
missing in a commercial relationship arising out of a single 
transaction, it is the rare case that would not benefit from 
settlement discussions.

A legitimate concern about the use of “step clauses” is the 
potential for a party to unnecessarily delay an adverse deci-
sion. However, this problem can be addressed by providing 
time limits on each step. These limits are, at best, an edu-
cated guess regarding appropriate timing for negotiations 
or a mediation to be completed by the disputing parties. 
Alternatively, the clause might be drafted to allow each 
party to demand arbitration without recourse to the previ-
ous step(s), or by permitting mediation and arbitration to 
proceed concurrently. Otherwise, having agreed to a series 
of conditions precedent, parties should be prepared to go 
through each required dispute resolution process.

There are various examples of “step-clauses.” They may 
require parties to seek resolution of the dispute by negotia-
tion and/or mediation before resorting to arbitration.

For the benefit of parties drafting commercial contracts 
who wish to include an express obligation to seek resolu-
tion of disputes by negotiation and/or mediation prior to 
arbitration, the International Centre for Dispute Resolution 
(ICDR) offers the following model Negotiation-Arbitration, 
Mediation-Arbitration, and Negotiation-Mediation-Arbi-
tration “step” clauses:

NEGOTIATION-ARBITRATION CLAUSE

“In the event of any controversy or claim arising out of or 
relating to this contract, or a breach thereof, the parties hereto 
shall consult and negotiate with each other and, recogniz-
ing their mutual interests, attempt to reach a satisfactory 
solution. If they do not reach settlement within a period of 
60 days, then, upon notice by any party to the other(s), any 
unresolved controversy or claim shall be settled by arbitration 
administered by the International Centre for Dispute Reso-
lution in accordance with the provisions of its International 
Arbitration Rules.”

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The place of arbitration shall be [city, (province or  
  state), country]”;
 “The language(s) of the arbitration shall be ___.”

The model negotiation-arbitration clause above provides 
a single negotiation “step”. Parties sometimes provide 
multiple steps, by way of an “issue escalation” clause, in 
an attempt to encourage the surfacing and resolution of 
problems quickly during an ongoing project. Again, parties 
in those circumstances should be careful to provide time 

frames for moving the negotiation to the next level to avoid 
delay.

MEDIATION-ARBITRATION CLAUSE

Use of the Mediation process is growing globally. In 
mediation, parties are free to negotiate business solutions 
not constrained by law or contract. Parties to ICDR/AAA 
administered mediations have historically enjoyed a settle-
ment rate exceeding 85%.

Increasingly, parties perceive that mediation is more effec-
tive if an unresolved dispute is to be followed, and resolved, 
by arbitration. Since the requirement to mediate may be 
seen as a condition precedent to arbitration, a deadline 
should be established allowing parties to move from media-
tion to arbitration if necessary to avoid delay.

The ICDR Model “Step-Clause” for mediation-arbitration is 
as follows:

“In the event of any controversy or claim arising out of or 
relating to this contract, or a breach thereof, the parties hereto 
agree first to try and settle the dispute by mediation, admin-
istered by the International Centre for Dispute Resolution 
under its Mediation Rules. If settlement is not reached within 
60 days after service of a written demand for mediation, any 
unresolved controversy or claim arising out of or relating to 
this contract shall be settled by arbitration in accordance 
with the International Arbitration Rules of the International 
Centre for Dispute Resolution.”

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The place of arbitration shall be [city, (province or  
  state), country]”;
 “The language(s) of the arbitration shall be ___.”

It should be noted that parties could agree to mediate at any 
time, even in the absence of a future disputes clause pro-
viding for mediation. Indeed, disputing parties frequently 
find that mediation is particularly effective when conducted 
against the deadline of a pending arbitration hearing.

MODEL NEGOTIATION-MEDIATION-ARBITRTION
  CLAUSE

Parties to commercial contracts, most particularly those in-
volving strategic commercial relationships, will sometimes 
provide for both negotiation and mediation as precursors 
to arbitration. The intent is that the parties should try to 
solve the problem themselves first, and, if that proves dif-
ficult, utilize the services of a third party mediator, before 
resorting to a third party decision-maker/arbitrator.
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Once again, time limits or an opt-out provision should 
be considered to avoid delay tactics. The ICDR Model 
“Step-Clause” for Negotiation-Mediation-Arbitration is as 
follows:

“In the event of any controversy or claim arising out of or re-
lating to this contract, or the breach thereof, the parties hereto 
shall consult and negotiate with each other and, recognizing 
their mutual interests, attempt to reach a solution satisfactory 
to both parties. If they do not reach settlement within a pe-
riod of 60 days, then either party may, by notice to the other 
party and the International Centre for Dispute Resolution, 
demand mediation under the Mediation Rules of the Inter-
national Centre for Dispute Resolution. If settlement is not 
reached within 60 days after service of a written demand for 
mediation, any unresolved controversy or claim arising out of 
or relating to this contract shall be settled by arbitration ad-
ministered by the International Centre for Dispute Resolution 
in accordance with its International Arbitration Rules.”

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The place of arbitration shall be [city, (province or 
state), country]”;
 “The language(s) of the arbitration shall be ___.”

MODEL CONCURRENT ARBITRATION-MEDIATION 
 CLAUSE

Some parties prefer not to obligate themselves to mediate 
as a condition precedent to the filing of arbitration. They 
could be concerned that early mediation will not allow 
them sufficient time to understand the case, so making 
negotiation more perilous. That said, not providing for 
mediation in the dispute resolution clause may result in a 
lost opportunity to make clear the parties’ preference for a 
negotiated settlement. With those countervailing concerns 
in mind, ICDR has developed a model “Concurrent Arbi-
tration-Mediation” Clause. The Clause obligates the parties 
to mediate, but does so after the initiation of arbitration, 
when the parties are presumably more informed regarding 
both the matters in dispute and their respective needs and 
interests.

The ICDR Model Concurrent Arbitration-Mediation 
Clause is as follows:

“Any controversy or claim arising out of or related to this 
contract, or a breach thereof, shall be resolved by arbitration 
administered by the International Centre for Dispute Resolu-
tion in accordance with its International Arbitration Rules. 
Once the demand for arbitration is initiated, the parties agree 
to attempt to settle any controversy or claim arising out of 
or relating to this contract or a breach thereof by mediation 
administered by the International Centre for Dispute Reso-

lution under its International Mediation Rules. Mediation 
will proceed concurrently with arbitration and shall not be a 
condition precedent to any stage of the arbitration process.”

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The number of mediators shall be (one or two)”;
 “The place of arbitration shall be [city, (province or  
  state), country]”;
 “The place of mediation shall be [city, (province or  
  state), country]”;
 “The language(s) of the arbitration shall be ___.”;
 “The language(s) of the mediation shall be ___.”

MODEL STAND- ALONE MEDIATION CLAUSE

Parties can adopt mediation as a stand-alone dispute settle-
ment procedure. In the event that mediation does not result 
in settlement, the parties can agree to utilize other dispute 
resolution procedures or default to national courts for the 
resolution of their dispute.

The ICDR Model Stand-Alone Mediation Clause is as 
follows:

“In the event of any controversy or claim arising out of or re-
lating to this contract, or a breach thereof, the parties hereto 
agree first to try and settle the dispute by mediation, admin-
istered by the International Centre for Dispute Resolution 
under its Mediation Rules, before resorting to arbitration, 
litigation or some other dispute resolution procedure.”

The parties should consider adding:

 “The number of mediators shall be (one or two)”;
 “The place of mediation shall be [city, (province or  
  state), country]”;
 “The language(s) of the mediation shall be ___.”

APPOINTMENT OF ARBITRAL TRIBUNAL — 
 PARTY-APPOINTED ARBITRATOR CLAUSE

For parties and their counsel, the appointment of the 
arbitral tribunal is arguably the single most critical issue 
in arbitration. Unless parties provide otherwise, the ICDR 
uses a list selection process for arbitrator appointments. 
The other notable method for arbitrator selection is the 
party-appointed selection process. The ICDR will follow 
whatever method of appointment is provided by the par-
ties’ agreement. The ICDR International Arbitration Rules 
require that all arbitrators, regardless of method of appoint-
ment, shall be impartial and independent. For cases with 
multiple claimants or respondents, unless the parties have 
agreed otherwise, the ICDR will make all appointments.
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There is no need to mention any arbitrator selection 
method in the arbitration clause if the parties wish to use 
the ICDR’s list selection process. One perceived advantage 
of the list selection method is that it eliminates the need 
for any ex parte contact between parties and arbitrators. 
The ICDR begins the list selection process by consulting 
with the parties regarding arbitrator qualifications. After 
consultation, the ICDR sends an identical list of names 
along with their corresponding Curriculum Vitae to the 
parties with an invitation to strike unacceptable arbitrators, 
rank order the remaining arbitrators in order of preference 
and return the list to the ICDR. The ICDR appoints the 
presiding arbitrator or tribunal from the closest mutual 
preference of the parties.

As an alternative to the list-selection process, parties can 
agree to use the party-appointed method of appointment. 
The perceived advantage of the party-appointed method 
is that with direct appointment of an arbitrator each party 
will have increased confidence in the tribunal. Parties who 
wish to use the party-appointed method should consider 
adding the following language to their arbitration clause:

“Within [30] days after the commencement of arbitration, 
each party shall appoint a person to serve as an arbitra-
tor. The parties shall then appoint the presiding arbitrator 
within [20] days after selection of the party appointees. If 
any arbitrators are not selected within these time periods, 
the International Centre for Dispute Resolution shall, at the 
written request of any party, complete the appointments that 
have not been made.”

LIMITATIONS ON TIME AND INFORMATION 
 EXCHANGE

The parties may agree to amend the rules to suit their 
particular needs. For example, they may wish to restrict or 
expand time limits provided for in the ICDR International 
Arbitration Rules, limit information exchanges or change 
other aspects of the process. They may do so by addressing 
those issues in their dispute resolution clause.

The following clause limits the time frame in arbitration:

“The award shall be rendered within [9] months of the 
commencement of the arbitration, unless such time limit is 
extended by the arbitrator.”

The parties should be wary of the dangers inherent in 
setting artificial deadlines. If time frames can’t be met, the 
ability to enforce the award may be compromised. The al-
ternative clause set forth below addresses the consequences 
of a “late” arbitration.

“It is the intent of the Parties that, barring extraordinary cir-
cumstances, arbitration proceedings will be concluded within 

[120] days from the date the arbitrator(s) are appointed. The 
arbitral tribunal may extend this time limit in the interests of 
justice. Failure to adhere to this time limit shall not constitute 
a basis for challenging the award.”

The parties may limit information exchange by using the 
following clause:

“Consistent with the expedited nature of arbitration, 
pre-hearing information exchange shall be limited to the 
reasonable production of relevant, non-privileged documents 
explicitly referred to by a party for the purpose of supporting 
relevant facts presented in its case, carried out expeditiously.”

There is a danger in limiting the exchange of information at 
the time of contracting. In the event that more information 
exchange would be advantageous to a party in a particular 
dispute, that additional evidence cannot be taken without 
further agreement.  

The parties should always exercise caution when restrict-
ing arbitration procedures and arbitral authority. Doing so 
may prevent international arbitrators from doing what they 
usually do so well, managing the process according to the 
immediate needs of the parties.

CONFIDENTIALITY CLAUSE

The type of contract may also call for additional language. 
So, for example, parties to an exclusive information con-
tract or sensitive technology contract may wish to consider 
a confidentiality provision in their agreement. Parties to 
international contracts frequently mistake privacy, which is 
a standard feature of international commercial arbitration, 
for the obligation to maintain confidentiality, which absent 
party agreement under the ICDR International Arbitration 
Rules will extend only to the arbitrator and the ICDR. Par-
ties should also be aware of the limits of party agreement to 
confidentiality as regards non-signatories to the agreement 
such as witnesses and the requirements of law otherwise.

The ICDR Model Confidentiality Clause is as follows:

“Except as may be required by law, neither a party nor its 
representatives may disclose the existence, content, or results 
of any arbitration hereunder without the prior written con-
sent of (all/both) parties.”

OTHER DRAFTING CONSIDERATIONS

Contracting parties might also consider adding language 
to address specific procedural or remedial concerns. So, for 
example, notwithstanding the availability of emergency and 
interim relief under ICDR International Arbitration Rules, 
parties may wish to underscore their expectation that such 
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relief will be available by providing language to that effect 
in the dispute resolution clause.

THE ICDR ADMINISTRATION UNDER THE 
 UNCITRAL ARBITRATION RULES

Certain parties, including most especially nation states, 
may feel more comfortable in contracting for application of 
the UNCITRAL Arbitration Rules. The ICDR is particularly 
well suited to providing administrative assistance in con-
nection with the UNCITRAL Arbitration Rules. The ICDR 
International Arbitration Rules were originally drafted, in 
1986, using the UNCITRAL Arbitration Rules as a model. 
Providing for ICDR administration can add significant val-
ue, especially as regards the establishment of the tribunal, 
scheduling and numerous other administrative concerns.

The ICDR offers the following model for providing admin-
istered UNCITRAL procedures.

“Any dispute, controversy, or claim arising out of or relating 
to this contract, or the breach, termination, or invalidity 
thereof, shall be settled by arbitration in accordance with the 
UNCITRAL Arbitration Rules in effect on the date of this 
contract.

The appointing authority shall be the International Centre for 
Dispute Resolution.

The case shall be administered by the International Centre 
for Dispute Resolution in accordance with its “Procedures for 
Cases under the UNCITRAL Arbitration Rules”.”

The parties should consider adding: 

 “The number of arbitrators shall be (one or three)”; 
 “The place of arbitration shall be [city, (province or  
  state), country]”; 
 “The language(s) of the arbitration shall be ___.”

The ICDR offers the following model where parties seek 
to have ICDR act as the appointing authority only under 
UNCITRAL procedures.

“Any dispute, controversy, or claim arising out of or relating 
to this contract, or the breach, termination, or invalidity 
thereof, shall be settled by arbitration in accordance with the 
UNCITRAL Arbitration Rules in effect on the date of this 
contract.

The appointing authority shall be the International Centre for 
Dispute Resolution.” 

The parties should consider adding:

 “The number of arbitrators shall be (one or three)”;
 “The place of arbitration shall be [city, (province or 
state), country]”;
 “The language(s) of the arbitration shall be ___.”



206    The Atlanta International Arbitration Society

CHAPTER 21
Judicial Arbitration and Mediation Services

(JAMS) Guidelines for Drafting
International Arbitration Clauses1

PART I: ARBITRATION CLAUSES

STANDARD JAMS INTERNATIONAL ARBITRATION  
 CLAUSES

JAMS has a standard clause that provides for submission 
to arbitration. While the standard clause does not set forth 
details as to procedures to be followed, it provides a simple 
means of assuring that any future dispute will be arbitrated. 
An additional benefit is that it is sometimes easier for con-
tracting parties to agree to simple, straightforward clauses 
than to some of the more complex provisions detailed in 
subsequent sections of this Guide. The standard JAMS 
International Arbitration Clause is as follows:

Any dispute, controversy or claim arising out of or relating to 
this contract, including the formation, interpretation, breach 
or termination thereof, including whether the claims assert-
ed are arbitrable, will be referred to and finally determined 
by arbitration in accordance with the JAMS International 
Arbitration Rules. The tribunal will consist of [three arbitra-
tors][a sole arbitrator]. The place of the arbitration will be 
[location]. The language to be used in the arbitral proceedings 
will be [language]. Judgment upon the award rendered by the 
arbitrator(s) may be entered by any court having jurisdiction 
thereof.

The standard JAMS International Arbitration Clause allows 
the parties to make some choices about where, how and by 
whom their disputes will be decided. It provides the parties 
with a blueprint to which they can add, depending on the 
needs of their dispute. While the standard clause is an effec-
tive vehicle to get the parties to arbitration, parties have the 
option to refine the clause to provide for more specificity in 
the process. Set forth below are some of the elements that 
the parties may wish to consider including in their arbitra-
tion agreement.

NUMBER OF ARBITRATORS

It is not always clear at the time of contracting what a future 
dispute might entail, nor how complex it might be. Parties 
have the option to choose one or more arbitrators to decide 
their dispute. While one or three are the most common 
choices, parties could conceivably provide for a larger num-
ber. It is important that the parties keep in mind that an 
odd number of arbitrators be chosen to avoid a deadlock in 
the decision-making process. The parties should also take 
into account the increased costs that should result from a 
larger tribunal.

It is increasingly common in international arbitration for 
the dispute to be decided by a sole arbitrator, particularly 
when cost and speed of resolution are of the essence. Many 
arbitral institutions have now made a sole arbitrator the 
default choice, unless the parties provide otherwise. How-
ever, not every dispute is necessarily suited to a one-person 
tribunal. Parties may prefer three arbitrators so that each 
party has an opportunity to appoint an arbitrator to the 
tribunal. A three-person tribunal is also the norm when 
a State party is involved in the dispute. A particularly 
complex dispute might benefit from having a three-person 
tribunal, as may a “bet the company” matter, where the 
parties have a great deal at stake.

ARBITRATOR QUALIFICATIONS

It is common for a contract clause to require that one or 
more of the arbitrators have certain specified qualifica-
tions. In drafting such a provision, care should be taken, as 
specific qualifications can narrow the number of avail-
able, competent and qualified arbitrators. Specification of 
arbitrator qualifications often works best in a three-person 
panel since it is possible to require that one of the arbitra-
tors has certain expertise without limiting the entire panel 
to a potentially narrow area of expertise. In this way, it is 
possible to ensure that the desired technical expertise is 
available while assuring that the chair of the panel has nec-
essary experience in the arbitration process.

  1  Reprinted with the kind permission of the Judicial Arbitration and Media-
tion Services. Copyright 2015.  All rights reserved.
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If the arbitration is to be conducted by a sole arbitrator, the 
contract clause might provide that the arbitrator must be:

1. A retired judge from a particular court; or
2. A lawyer with 10 years of active practice in a spec-
ified area, such as construction or computer technology; or
3. A professional experienced in a particular sector, 
such as intellectual property or information technology; or
4. A professional fluent or proficient in a particular 
language; or
5. An individual of a particular nationality.

If the arbitration is to be conducted by a three-arbitrator 
panel, the contract clause might provide that:

1. The Chair be an attorney with at least 20 years of 
 active litigation/arbitration experience; or
2. One of the co-arbitrators be an expert in an area 
 such as construction; or
3. The Chair must have served as Chair or sole 
 arbitrator in at least 10 arbitrations where an 
 award was rendered following a hearing on the 
 merits; or
4. The Chair be of a nationality different from either
  of the parties.

The foregoing are merely examples. The point is that the 
qualifications of the arbitrator(s) should be considered 
at the time the contract clause is drafted. The parties, in 
drafting such a list of qualifications, must take care not 
to have an overly onerous or specific list of qualifications 
and should avoid naming a particular individual to serve 
as arbitrator to prevent the circumstance that the desired 
candidate is not available when the dispute arises.

PLACE OF ARBITRATION

The place of arbitration is an important consideration. Not 
only should the parties provide for a place of arbitration 
that will be convenient for the parties, but they should also 
consider whether the chosen venue has a modern judiciary 
and solid experience with respect to international arbitra-
tion. They should also ideally choose a venue that is a signa-
tory to the New York Convention. While there are over 145 
countries that are signatories to the New York Convention, 
and thus many options for the parties to choose from, the 
parties need to know that when they choose a particular 
venue, they will typically be governed, from a procedural 
standpoint, from the chosen venue’s international arbi-
tration law. In the United States, for example, the parties’ 
arbitration would be governed by the Federal Arbitration 
Act. In many countries, the UNCITRAL Model Law is the 
governing procedural law. In other countries, there may 
be a well-developed arbitration law that has been applied 
consistently by the local courts. When the parties choose a 
venue that is not known for robustly applying the New York 

Convention, they may face difficulties and even risk the 
ultimate non-enforcement of their arbitral award.

Parties should also keep in mind that not all activities have 
to take place in the chosen venue. Hearings and other mat-
ters can, and often do, take place at sites other than the cho-
sen seat of the arbitration. Nevertheless, the legal implica-
tions for the choice of an arbitral seat cannot be overstated, 
and the parties are advised to consult local counsel before 
agreeing to a venue with which they are not familiar.

LANGUAGE OF ARBITRATION

Another option the parties have is to specify the language 
in which the arbitration will be conducted. While this 
might seem an obvious element that need not be specified 
in the contract, it is best to avoid a circumstance where 
one party demands that the arbitration be bilingual or 
simultaneous translation be part of the procedure. The 
tribunal may be obligated to agree to such a request where 
it is unclear from the underlying contract or the arbitra-
tion agreement as to what language should be used for the 
arbitration. If the language of the arbitration is agreed to in 
the arbitration clause, the tribunal will not have to sec-
ond-guess the parties’ intent.

CONFIDENTIALITY

Article 16 of the JAMS International Arbitration Rules 
provides that JAMS and the arbitrator(s) must maintain the 
confidentiality of the arbitration proceeding. If it is desired 
that the parties should also maintain the confidentiality of 
the arbitration proceeding, this can be accomplished with 
the following language:

The parties shall maintain the confidential nature of the 
arbitration proceeding and the Award, including the Hearing, 
except as may be necessary to prepare for or conduct the arbi-
tration hearing on the merits, or except as may be necessary 
in connection with a court application for a preliminary 
remedy, a judicial challenge to an Award or its enforcement, 
or unless otherwise required by law or judicial decision.

Article 16 further provides that unless otherwise required 
by law, an award will remain confidential unless all of the 
parties consent to its publication.

GOVERNING LAW

It is common for the governing law to be specified in the 
parties’ contract. This provides some certainty for the par-
ties and the tribunal. If the parties opt to include a govern-
ing law provision, the following language can be used as a 
model:
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This Agreement and the rights of the parties hereunder shall 
be governed and construed in accordance with the laws of the 
State of _______, exclusive of conflict or choice of law rules.  
In the absence of party agreement, the tribunal will apply the 
law or rules of law that it determines to be most appropriate. 
In all cases the tribunal will take account of the provisions of 
the contract and the relevant trade usages.

AMIABLE COMPOSITEUR AND EX AEQUO ET BONO

Another option available to the parties is to authorize the 
arbitral tribunal to decide the merits of the arbitration as 
an amiable compositeur or ex aequo et bono. This allows the 
tribunal to decide the dispute in an equitable, as opposed 
to a strictly legalistic, manner. The parties must expressly 
provide for this in their arbitration clause or expressly au-
thorize the tribunal to do so once the dispute has arisen.

LIMITATION OF LIABILITY

The parties may choose not to allow the arbitrators to grant 
certain types of relief, such as specific performance or lost 
profits. If the parties choose to limit the relief that may be 
sought, they can do so by inserting a clause similar to the 
following:

In any arbitration arising out of or related to this Agreement, 
the arbitrator(s) may not award any incidental, indirect or 
consequential damages, including damages for lost profits.

The parties may also wish to provide for whether the 
tribunal may award punitive damages, or whether they are 
prohibited from doing so, although most institutional rules 
(including the JAMS International Arbitration Rules) forbid 
an award of punitive damages.

FEES AND COSTS TO PREVAILING PARTY

While it is common practice in international arbitration for 
the losing party to pay the costs of an arbitration, parties 
may wish to make that clear in the arbitration clause. Ap-
portionment of arbitration costs is a feature of the JAMS In-
ternational Arbitration Rules; however, a “prevailing party” 
clause such as the following tends to discourage frivolous 
claims, counterclaims and defenses:

In any arbitration arising out of or related to this Agreement, 
the arbitrator(s) shall award to the prevailing party, if any, 
the costs and attorneys’ fees reasonably incurred by the pre-
vailing party in connection with the arbitration.

If the arbitrator(s) determine a party to be the prevailing par-
ty under the circumstances where the prevailing party won on 
some but not all of its claims and counterclaims, the arbitra-
tor(s) may award the prevailing party an appropriate per-

centage of the costs and attorneys’ fees reasonably incurred by 
the prevailing party in connection with the arbitration.

If the parties intend not to allow cost-shifting, they can 
specifically state that each party shall bear its own fees and 
costs of arbitration.

JAMS INTERNATIONAL ARBITRATION EFFICIENCY  
 GUIDELINES

Article 20 of the JAMS International Arbitration Rules 
provides for the “Conduct of the Arbitration” and sets forth 
the manner in which the tribunal will conduct the arbitra-
tion. In addition to the provisions in Article 20, JAMS has 
adopted “Efficiency Guidelines for the Pre-Hearing Phase 
of International Arbitrations.” The Guidelines are an effort 
to assure parties around the world that an international 
arbitration before JAMS will be conducted in accordance 
with internationally accepted standards and practices, and 
will be a fair, focused and cost-effective proceeding.

Pre-hearing disclosure in international arbitration will 
be based on the judgment of the arbitrator as regards the 
applicable rules, industry norms and the expectations and 
preferences of the parties and counsel. In exercising this 
judgment, JAMS international arbitrator(s) 1) produce 
a protocol for pre-hearing disclosure that is specific and 
appropriate to the given case and is consistent with the 
accepted norms of international arbitration practice, and 
2) exercise sound judgment to ensure enough pre-hearing
disclosure and evidence to permit a fair result, balanced
against the need for an efficient process.

The JAMS Efficiency Guidelines provide, inter alia, 
guidance on e-discovery, witness statements, pre-hearing 
disclosure disputes and dispositive motions. They provide 
key points in managing e-discovery. The Chair (or other 
arbitrator) can act alone to resolve disclosure disputes. 
Lengthy briefs on pre-hearing disclosure are discouraged, 
and parties are obliged to negotiate pre-hearing disclosure 
differences in good faith.

Parties do not need to provide for the use of the Efficiency 
Guidelines in their arbitration clause but should be aware 
that the tribunal will act in accordance with the Guidelines 
unless the parties have provided otherwise.

JAMS INTERNATIONAL ARBITRATION 
MEDIATOR-IN-RESERVE POLICY

The JAMS International Arbitration Rules have a unique 
provision titled “Mediator-in-Reserve for International 
Arbitrations.” This provides that once parties commence 
an arbitration under the JAMS International Arbitration 
Rules, they may at any time during the course of the arbi-
tration decide to enlist the services of a mediator who has 
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been put on “reserve” for the case. Parties may decide to 
exercise the option to put a mediator on reserve.

Within one week of the commencement of the arbitration, 
a suggested list of mediators will be sent to the parties. The 
parties will be encouraged to select a mediator from the list 
who will be placed on reserve during the pendency of the 
arbitration. There will be no charge to the parties for the 
appointment of the Mediator-in-Reserve, and the parties 
will not incur fees unless and until they choose to utilize 
the mediator’s services.

The Mediator-in-Reserve will not be informed of the par-
ties’ selection until and unless the parties decide to request 
the mediator’s services. The parties will not be bound to 
use the Mediator-in-Reserve and may, at any time, mutu-
ally select another mediator to assist in their settlement 
discussions.

The arbitrator(s) in the proceeding will have no knowledge 
of the identity of the Mediator-in-Reserve, or whether the 
parties may have engaged her or his services at any point in 
the arbitration proceedings.

• Modified Time Limits

There are circumstances where the parties may wish to 
shorten the time limits set forth in the JAMS International 
Arbitration Rules. Article 21 of the Rules provides that 
the parties may agree to shorten the time limits. Care 
should be taken, however, not to specify time limits that 
are unrealistic and hence might jeopardize the ultimate 
enforceability of the award. Parties may either provide for 
modified time limits in the arbitration clause or agree once 
the matter has been commenced. Once the arbitral tribunal 
has been constituted, however, the parties must obtain the 
approval of the tribunal to shorten any time limits.

• Interim Measures of Protection

Under the provisions of Article 26 of the JAMS Inter-
national Arbitration Rules, the parties have the right to 
apply for interim measures of protection, either from the 
arbitral tribunal or to a judicial authority. Parties do not 
have to include a separate provision for interim relief in the 
arbitration clause. A request by a party for interim relief 
from a judicial authority will not be deemed incompatible 
with the agreement to arbitrate or a waiver of the right to 
arbitrate.

• Award on Agreed Terms

If the parties reach a settlement of the dispute during the 
course of the arbitration, they may request the tribunal to 
record the settlement in the form of an award on agreed 
terms. Such an award need not contain reasons.

PART II: MEDIATION CLAUSES

Another dispute resolution option available to parties in 
addition to arbitration is to provide for mediation of any 
disputes. The Standard JAMS International Mediation 
Clause is set forth below:

STANDARD JAMS INTERNATIONAL MEDIATION  
 CLAUSE

The parties agree that any dispute, controversy or claim 
arising out of or relating to this contract shall be submitted to 
JAMS or its successors for mediation under the JAMS Inter-
national Mediation Rules. Either party may commence medi-
ation by providing a written request for mediation (“Request 
for Mediation”) to JAMS and the other party, setting forth 
the subject matter of the dispute and the relief requested. If 
the dispute has not been settled within 45 days following the 
filing of a Request for Mediation or within such other time 
period as the parties may agree in writing, the parties shall 
have no further obligation under this paragraph.

Pursuant to Paragraph 3 of the JAMS International Medi-
ation Rules, a party may request JAMS to invite another 
party to participate in mediation. Upon receipt of such a 
request, JAMS will contact the other party involved in the 
dispute and attempt to obtain an agreement to participate 
in mediation.

STATEMENT OF THE NATURE OF THE DISPUTE

When filing a request for mediation under the JAMS 
International Mediation Rules, the requesting party should 
set forth a brief statement of the nature of the dispute as 
well as the contact information of all of the parties to the 
dispute and the counsel, if any, who will represent them in 
mediation.

APPOINTMENT OF THE MEDIATOR

The parties to a JAMS international mediation are always 
at liberty to agree on the mediator who will decide their 
dispute. If the parties cannot agree, JAMS will provide the 
parties with a list of no fewer than five persons who would, 
in the estimation of JAMS, be qualified to mediate the dis-
pute. JAMS will take into account such relevant factors as 
the nationalities of the parties, language in which the me-
diation will be conducted, the place of mediation and any 
substantive expertise that may be required in the resolution 
of the dispute. Each party may strike up to two names and 
will number the remaining names in order of preference. 
JAMS will take into account the parties’ expressed prefer-
ences in appointing the mediator.

Typically, a single mediator will be appointed unless the 
parties agree otherwise. JAMS may recommend co-media-
tors in appropriate cases.
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REPRESENTATION

While not required, it is typical for parties to be represent-
ed by counsel in a mediation. Paragraph 7 of the JAMS 
International Mediation Rules provides that a party may 
be represented by persons of that party’s choice, including 
a non-attorney. Parties other than natural persons are ex-
pected to have present throughout the mediation an officer, 
partner or other employee authorized to make decisions 
concerning the resolution of the dispute.

CONDUCT OF THE MEDIATION AND AUTHORITY  
 OF THE MEDIATOR

Under the JAMS International Mediation Rules, a mediator 
is at liberty to conduct the mediation in such manner as 
he or she considers appropriate, taking into account the 
circumstances of the case, the wishes of the parties and the 
need for a speedy settlement.

The mediator is authorized to conduct both joint and sepa-
rate meetings with the parties and, if requested, may make 
oral or written recommendations concerning the appropri-
ate resolution of the dispute. The mediator does not have 
the authority to impose a settlement on the parties.

CONFIDENTIALITY

Confidentiality is a hallmark of the mediation process and 
one of the many reasons parties opt to mediate over what 
might be less confidential processes. Paragraph 11 of the 
JAMS International Mediation Rules provides for extensive 
confidentiality provisions with respect to, for example, 
documents, views expressed by the parties or the mediator, 
admissions relating to the merits or the willingness to settle 
by one party or the other.

The mediator will not be compelled to divulge any informa-
tion with regard to the mediation unless required by law.

GOVERNING LAW AND JURISDICTION

Paragraph 17 of the JAMS International Mediation Rules 
provides that the mediation shall be governed by the laws 
where the mediation takes place. The courts of the State 
where the mediation takes place have exclusive jurisdiction 
to settle any claim, dispute or matter or difference that may 
arise out of or in connection with the mediation.

TERMINATION OF THE MEDIATION

Paragraph 18 of the JAMS International Mediation Rules 
provides that any party may withdraw from the mediation 
at any time. A withdrawing party must immediately notify 
the mediator and the other representatives in writing. The 
mediation will be considered terminated when a) a party 

withdraws from mediation; b) the mediator, in his or her 
discretion, withdraws from the mediation; or c) a written 
settlement agreement is concluded.

The mediator has the authority to adjourn the mediation in 
order to allow the parties to consider specific proposals, get 
further information or for any other reason that the medi-
ator considers helpful in furthering the mediation process. 
The mediator will then reconvene with the agreement of 
the parties.

SETTLEMENT AGREEMENTS

Paragraph 19 of the JAMS International Mediation Rules 
provides that any settlement reached in the mediation will 
not be legally binding until it has been reduced to writing 
and signed by, or on behalf of, the parties.

PART III: COMBINED ADR PROCEDURES,  
 OR “STEP CLAUSES”

It is becoming increasingly common in international prac-
tice for the parties to provide for combined ADR proce-
dures, or “step clauses.” These clauses allow the parties to 
incorporate different ADR procedures in one clause, with 
the resultant benefits that each process provides. Set forth 
below are several options the parties may wish to incorpo-
rate into their dispute resolution clause.

RESOLUTION PRIOR TO ARBITRATION

It is common practice for a contract clause to provide for 
negotiation and/or mediation in advance of arbitration. 
There is much to recommend such clauses because they 
represent by far the most cost-effective means of resolving 
a dispute and they often lead to an early settlement. Unless 
drafted with care, however, such clauses can also have nega-
tive side effects since they can be a vehicle for delay and 
can result in required empty negotiations where one or all 
parties have no intention of moving toward a settlement. 
In the experience of JAMS, such downsides can be greatly 
minimized by setting strict deadlines marking the early 
ends of the negotiation and mediation periods.

CLAUSE PROVIDING FOR NEGOTIATION IN 
 ADVANCE OF ARBITRATION

1. The parties shall attempt in good faith to resolve 
any dispute arising out of or relating to this Agreement 
promptly by negotiation between executives who have au-
thority to settle the dispute and who are at a higher level of 
management than the person with direct responsibility for 
administration of this Agreement. Any party may give to the 
other party written notice of any dispute not resolved in the 
ordinary course of business. Within 15 days after delivery 
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of the notice, the receiving party shall submit to the other a 
written response. The notice and response shall include with 
reasonable particularity a) a statement of each party’s posi-
tion and a summary of arguments supporting that position, 
and b) the name and title of the executive who will represent 
that party and of any other person who will accompany the 
executive. Within 30 days after delivery of the notice, the 
executives of both parties shall meet at a mutually acceptable 
time and place.

2. Unless otherwise agreed in writing by the negotiat-
ing parties, the above-described negotiation shall end at the 
close of the first meeting of the executives described above 
(“First Meeting”). Such closure shall not preclude continuing 
or later negotiations, if desired.

3. All offers, promises, conduct and statements, 
whether written or oral, made in the course of the negotiation 
by any of the parties, their agents, employees, experts and 
attorneys are confidential, privileged and inadmissible for 
any purpose, including impeachment, in arbitration or other 
proceeding involving the parties, provided that evidence that 
is otherwise admissible or discoverable shall not be rendered 
inadmissible or non-discoverable as a result of its use in the 
negotiation.

4. At no time prior to the First Meeting shall ei-
ther side initiate an arbitration or litigation related to this 
Agreement except to pursue a provisional remedy that is 
authorized by law or by JAMS International Arbitration 
Rules or by agreement of the parties. However, this limitation 
is inapplicable to a party if the other party refuses to comply 
with the requirements of Paragraph 1.

5. All applicable statutes of limitation and defens-
es based upon the passage of time shall be tolled while the 
procedures specified in Paragraphs 1 and 2 above are pending 
and for 15 calendar days thereafter. The parties will take such 
action, if any, required to effectuate such tolling.

6. If the dispute has not been settled at the close of the 
First Meeting as defined above, or within such time period 
as the parties may agree in writing, either party may initiate 
arbitration with respect to the matters submitted to negoti-
ation by filing a written demand for arbitration with JAMS 
or its successors. The negotiations may continue after the 
commencement of the arbitration if the parties so desire.

CLAUSE PROVIDING FOR MEDIATION IN 
 ADVANCE OF ARBITRATION

If the matter is not resolved by negotiation pursuant to para-
graphs ___ above, then the matter will proceed to mediation 
as set forth below.

Or in the Alternative

If the parties do not wish to negotiate in advance of arbitra-
tion, but do wish to mediate before proceeding to arbitra-
tion, they may accomplish this through use of the following 
language:

The parties agree that any and all disputes, claims or con-
troversies arising out of or relating to this Agreement shall 
be submitted to JAMS, or its successor, for mediation. Either 
party may commence mediation by providing a written 
request for mediation to JAMS and the other party, setting 
forth the subject of the dispute and the relief requested. If 
the dispute has not been settled within 45 days following the 
filing of a Request for Mediation or within such longer time 
period as the parties may agree in writing, either party may 
initiate arbitration with respect to the matters submitted to 
mediation by filing a written demand for arbitration with 
JAMS. The mediation may continue after the commencement 
of the arbitration if the parties so desire.

At no time prior to the First Meeting shall either side initiate 
an arbitration or litigation related to this Agreement except 
to pursue a provisional remedy that is authorized by law or 
by JAMS International Arbitration Rules or by agreement of 
the parties.
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SECTION 4

RULES OVERVIEW
A QUICK GUIDE TO THE

DIFFERENCES
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CHAPTER 22
Arbitration Rule Regimes:

A Graphic Comparison
by Elizabeth Silbert1 and Troy R. Covington2 and Ashwadha Manoharan3

The following four pages contain a chart listing 
the various arbitration instutions whose rules 
are included in the Fourth Edition of this Desk 
Book along with a summary of key provisions.  
The purpose of this chart is to assist practioners 
in locating each institution’s treatment of the 
specific subjects addressed.  While the charts are 
intended to be a quick reference guide, the space 
available for treatment of each subject is limited.  
Therefore, practioners are encouraged to refer to 
the actual rules for nuances and details and are 
cautioned against relying on the brief summaries 
contained in the chart.

  1  Elizabeth Silbert is a partner with King & Spalding in its Atlanta Office.  
She prepared the graphic comparison of various arbitration rules for the First 
Edition of this Manual.

  2  Troy R. Covington of Bloom Sugarman in Atlanta updated the original 
graphic comparison to add the additional rules included in the Second 
Edition.

  3  Ashwadha Manoharan is a JD Candidate at Emory University.  She 
reviewed all the rules, including the new additions for the Third and Fourth 
Editions, and updated and amplified the Second Edition graphic comparison.
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         INSTITUTION      NUMBER OF ARBITRATORS WHO APPOINTS 3-MEMBER TRIBUNAL? JURISDICTIONAL
   CHALLENGES

SCC Board decides.

Tribunal may conduct inquiry.

Tribunal decides.

Not provided.

Prima facie determination by ICC; 
�nal decision by Tribunal.

Asia International 
Arbitration Centre

China Intl. Economic 
Trade Arbitration 
Commission 

Henning Mediation
and Arbitration 
Service 

Hong Kong Intl.
Arbitation Centre

International Chamber 
of Commerce

CPR Institute for Con�ict 
Prevention and 
Resolution 

Judicial Arbitration and 
Mediation Services 

Singapore International 
Arbitration Centre

Swiss Chamber’s 
Arbitration Institution

Vienna Intlernational 
Arbitration Centre

World Intellectual 
Property Organization 

London Court of 
International  Arbitration 

International Centre for
Dispute Resolution

Deutsche Institution for 
Schiedsgerichtsbarkeit

Center for Arbitration 
and Mediation of Brazil 
– Canada 

British Virgin Islands Intl. 
Arbitration Centre

Arbitration Institute of  
Stockholm 

Australian Centre of 
International 
Commercial Arbitration 

At parties’ discretion. If undecided, SCC to 
decide depending on case complexity. 

At parties’ discretion. If undecided and 
Director does not decide, default is three.

Three, unless the parties agree otherwise.

At parties’ discretion. If undecided, ACICA 
to decide depending on case complexity. 

Three, unless parties agree otherwise. 

Either one or three arbitrators. Unless the 
parties agree otherwise, three arbitrators. 

At parties’ discretion; if undecided, default 
is a three-member Tribunal for all cases 
above US$3 million. 

Parties may agree on any odd number; if 
parties cannot agree, any party may 
submit a request that the tribunal be a 
sole arbitrator.

Parties discretion. If parties do not agree 
then HMA decides.

At parties’ discretion. If undecided, HKIAC 
to decide depending on case complexity. 

At parties’ discretion. If undecided, default 
is sole arbitrator unless circumstances 
require three.

At parties’ discretion.  If undecided, default 
to one unless ICC orders three if amount is 
substantial. 

At parties’ discretion.  If undecided, default 
is sole arbitrator unless circumstances 
require three.

At parties’ discretion.  If undecided, default 
to one unless LCIA orders three if amount is 
substantial.

At parties’ discretion. If undecided, default 
is sole arbitrator unless Registrar suggests 
three.

At parties’ discretion. If undecided, default 
is sole arbitrator unless circumstances 
require three.

At parties’ discretion. If undecided, Board 
to decide depending on case complexity. 

At parties’ discretion. If undecided, default 
is sole arbitrator unless circumstances 
require three.

Parties nominate one each; SCC appoints 
Chairperson unless the parties agree on a di�erent 
mechanism.  

Unless parties agree otherwise, each party appoints 
one arbitrator; the two arbitrators then nominate the 
Chairman.

Each party appoints one arbitrator; the two 
arbitrators then nominate the Chairperson.

Each party appoints one arbitrator; the two 
arbitrators then nominate the Chairperson.

Each party appoints one arbitrator from CAM-CCBC’s 
list of arbitrators; the two arbitrators then nominate 
the third arbitrator. 

Arbitrators selected from a panel provided by CIETAC. 
Arbitrators from outside the panel must be con�rmed 
by CIETAC Chairperson.

Unless parties agree for two party appointed 
arbitrators to select Chairperson, CPR selects 
Chairperson from CPR Panel; “screened” process also 
available. 

Each party appoints one arbitrator; the two 
arbitrators then nominate the Chairperson.

Either the parties agree or HMA provides a strike list .

Unless parties agree otherwise, each party appoints 
one arbitrator; the two arbitrators then nominate the 
Chairperson. 

Parties discretion; if undecided, ICDR appoints based 
on the ICDR list method.

Parties nominate one each; ICC appoints Chairperson 
unless the parties agree on a di�erent mechanism. 

Unless parties agree otherwise, each party appoints 
one arbitrator; the two arbitrators then nominate the 
Chairperson.

LCIA appoints arbitrators considering parties’ 
nominations and eligibility.

Parties nominate one each; SIAC appoints 
Chairperson unless the parties agree on a di�erent 
mechanism. 

Unless parties agree otherwise, each party appoints 
one arbitrator; the two arbitrators then nominate the 
Chairperson.

Each party appoints one arbitrator; the two 
arbitrators then nominate the Chairperson. 

Unless parties agree otherwise, each party appoints 
one arbitrator; the two arbitrators then nominate the 
Chairman.  If the parties fail to appoint, a strike list is 
provided.

Tribunal decides.

Tribunal decides.

Tribunal decides.

CIETAC decides. May delegate 
authority to tribunal. 

Tribunal decides.

Tribunal decides.

Tribunal decides.

Tribunal decides.

Tribunal decides.

Prima facie determination by 
Registrar and Court; �nal decision 
by Tribunal .

Tribunal decides.

Tribunal decides.

Tribunal decides.
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         INSTITUTION      INTERIM MEASURES ROLE OF INSTITUTION EXPEDITED
PROCEDURES

Asia International 
Arbitration Centre

China International 
Economic Trade 
Arbitration Commission 

Henning Mediation
and Arbitration 
Service 

Hong Kong 
International
Arbitation Centre

International  Chamber 
of Commerce

CPR Institute for Con�ict 
Prevention and 
Resolution 

Judicial Arbitration and 
Mediation Services 

Singapore International 
Arbitration Centre

Swiss Chamber’s 
Arbitration Institution

Vienna International 
Arbitration Centre

World Intellectual 
Property Organization 

London Court of 
International Arbitration 

International Centre for
Dispute Resolution

Deutsche Institution for 
Schiedsgerichtsbarkeit

Center for Arbitration 
and Mediation of Brazil 
– Canada 

British Virgin Islands 
International  
Arbitration Centre

Arbitration Institute of  
Stockholm 

Australian Centre of 
International Commercial 
Arbitration 

Tribunal may order; party may also apply 
to competent courts. 

Tribunal may order. Prior to constitution of 
Tribunal, party may apply to Emergency 
Arbitrator .

Tribunal may order; party may also apply 
to competent courts.

Tribunal may order; party may also apply 
to competent courts. 

Tribunal may order; party may also apply 
to competent courts prior to constitution 
of Tribunal. 

Tribunal has power to order interim 
measures at a party’s request. 

Tribunal may order; party may also apply 
to competent courts. 

Tribunal may order; party may also apply 
to competent courts.

Tribunal may order.

Tribunal may order; party may also apply 
to competent courts. 

Tribunal may order; party may also apply 
to competent courts.

Tribunal may order; party may also apply 
to competent courts before Tribunal 
formed and in “appropriate” cases later. 

Tribunal may order; party may also apply 
to competent courts.

Tribunal may order; party may also apply to 
competent courts before Tribunal formed 
and in “exceptional” cases, later.

Tribunal may order, party may also apply 
to competent courts before Tribunal 
formed and in “exceptional” cases, later.

Tribunal may order; party may also apply 
to competent courts.

Tribunal may order; party may also apply 
to competent courts. 

Tribunal may order; party may also apply 
to competent courts.

Appoints and handles challenges, decides jurisdic-
tion and �xes costs. 

Appoints and handles challenges.  Reviews draft �nal 
award.

Appoints and handles challenges.  Reviews draft �nal 
award.

Appoints and challenges.  No review of award. 

Examine objections regarding existence, validity or 
e�ectiveness of arbitration agreement. 

Determines existence and validity of arbitration 
agreement, provides a panel of arbitrators, appoints a 
case administrator, and scrutinizes award. 

Assists in appointment of arbitrators.  Reviews �nal 
award. 

Assists in appointment of arbitrators.  Reviews �nal 
award.

Appoints and handles challenges.  No review of 
award.

Appoints and handles challenges.  No review of 
award. 

Appoints and handles challenges.  No review of 
award.

Appoints and handles challenges.  Refers cases once 
tribunal formed and advance on costs paid.  
“Scrutinizes” award for form. 

Decides challenges to arbitrators.  Review of draft 
award.

Appoints and handles challenges.  No terms of 
reference; no review of award.

Appoints and handles challenges.  Reviews draft 
Award.

Con�rmation and appointment; handles challenges; 
refers case once tribunal is formed; no scrutiny of 
award.

Appoints and handles challenges.  Refers case to 
tribunal. 

Assists in appointment of arbitrators.  No review of 
�nal award.

Expedited process available; 
Emergency Arbitrator. 

Fast-track process available; 
Emergency Arbitrator. 

None listed. 

Expedited process available; 
Emergency Arbitrator.

None listed. 

Emergency arbitrator also serves if 
amount disputed does not exceed 
RMB 5,000,000.  

Emergency Arbitrator . 

Expedited proceedings.

None listed.

Emergency arbitrator. 

Emergency arbitrator.

Emergency arbitrator unless opted 
out.  

Emergency arbitrator unless opted 
out. 

Emergency arbitrator. 

Expedited process available; 
Emergency Arbitrator.

Expedited process available, or if 
amount in dispute is less than CHF 
1 million.  Emergency Arbitrator.

Expedited process available. 

Expedited process available; 
Emergency Arbitrator.
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         INSTITUTION     WRITTEN SUBMISSIONS TIME LIMIT FOR RENDERING AWARD

Asia International 
Arbitration Centre

China International 
Economic Trade 
Arbitration Commission 

Henning Mediation
and Arbitration 
Service 

Hong Kong 
International
Arbitation Centre

International Chamber 
of Commerce

CPR Institute for Con�ict 
Prevention and 
Resolution 

Judicial Arbitration and 
Mediation Services 

Singapore International 
Arbitration Centre

Swiss Chamber’s 
Arbitration Institution

Vienna International 
Arbitration Centre

World Intellectual 
Property Organization 

London Court of 
International Arbitration 

International Centre for
Dispute Resolution

Deutsche Institution for 
Schiedsgerichtsbarkeit

Center for Arbitration 
and Mediation of Brazil 
– Canada 

British Virgin Islands 
International Arbitration 
Centre

Arbitration Institute of 
Stockholm 

Australian Centre of 
International Commer-
cial Arbitration 

Statement of Claim, Statement of Defense, Counter Claim. 
Tribunal decides on remaining �lings. 

Commencement request. Tribunal decides on remaining 
submissions.

Notice of Arbitration and Response, Statement of Claim, 
Statement of Defense, and any Counterclaim. Tribunal 
decides on remaining submissions. 

Notice and Response including the respective Statements of 
Claim and Defense. 

Notice of Claim, arbitration briefs, rebuttals, sur-rebuttals. 

Request for Arbitration, Statement of Facts, Statement of 
Defense, and Counterclaim. 

Notice of Arbitration, Notice of Defense, and Pre-hearing 
Memorandum. Tribunal decides on remaining �lings. 

Request for Arbitration, Answer and Counterclaim, and 
Reply. Tribunal decides on remaining �lings.

Request for Arbitration, Complaint, Statement of 
Defense, and Counterclaim.

Statement of Claim and Statement of Defense. Tribunal 
decides of remaining �lings.

Notice of Arbitration, Answer and Counterclaim. Tribunal 
decides on remaining �lings. 

Request and Answer.  Tribunal decides on remaining �lings. 

Statement of Claim and Statement of Defense. 
Tribunal decides of remaining �lings. 

Request and Response, then Statement of Case, Statement 
of Defense, and Reply.

Notice and Response including the respective 
Statements of Claim and Defense.

Notice and Response including the respective Statements of 
Claim and Defense.

Statement of Claim, Answer to Statement of Claim and 
Counterclaim. 

Request for Arbitration and Answer to include the 
respective Statements of Claim and Defense.

No later than six months from the time of reference. May be extended 
by SCC board. 

Draft �nal award must be submitted to Director within three months of 
the close of proceedings.

None listed. 

None listed. 

Within 60 days from receipt by arbitrators of parties’ �nal arguments, 
unless another time period is established by Terms of Reference. 

Within six months of the arbitral tribunal being constituted. 

“In most circumstances” to be delivered within 2 months after close of 
proceedings. CPR must approve any extensions resulting in an award 
more than 12 months after pre-hearing conference.

Within three months from the date of last hearing or last authorized 
submission, whichever is later.

Generally, within one month of the conclusion of the hearing.

No later than three months from the date of closing of hearing, unless 
extended by parties or by HKIAC. 

No later than 60 days from the date of closing of hearing, unless 
otherwise agreed by parties, or set by law or by administrator.

Strictly 6 months after Terms of Reference. 
In practice, approximated 1.5 to 2 years in total. 

Within 3 months of the hearing, using best e�orts. 

No express provision in Rules; 
In practice, like ICC (can be shorter).

No express provision in Rules; 
Draft to be submitted to Registrar within 45 days of closure of 
proceedings. 

None listed.

None listed. 

Proceedings to be declared closed within 9 months of submission of 
Statement of Defense or formation of Tribunal. Award to be rendered 
with three months from close of proceedings. 
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         INSTITUTION

    ARBITRATOR’S FEES INSTITUTION’S FEES

Asia International 
Arbitration Centre

China International 
Economic Trade 
Arbitration Commission 

Henning Mediation
and Arbitration 
Service 

Hong Kong 
International
Arbitation Centre

International Chamber 
of Commerce

CPR Institute for Con�ict 
Prevention and 
Resolution 

Judicial Arbitration and 
Mediation Services 

Singapore International 
Arbitration Centre

Swiss Chamber’s 
Arbitration Institution

Vienna International 
Arbitration Centre

World Intellectual 
Property Organization 

London Court of 
International Arbitration 

International Centre for
Dispute Resolution

Deutsche Institution for 
Schiedsgerichtsbarkeit

Center for Arbitration 
and Mediation of Brazil 
– Canada 

British Virgin Islands 
International Arbitration 
Centre

Arbitration Institute of 
Stockholm 

Australian Centre of 
International 
Commercial Arbitration 

         INSTITUTION

Ad-valorem based on Schedule of Costs found in Appendix 
IV. 

Unless otherwise agreed by parties, AIAC arbitrator 
fees shall be �xed by the Director in accordance with 
Schedule 1(A).

Ad valorem basis �xed by BVI in accordance with its 
Schedule of Fees and Costs as per Annex C to the Rules. 

Hourly rate to be decided by parties. If undecided, 
ACICA will �x the rate. 

Set by CAM-CCBC in accordance with the Table of 
Expenses. 

Set on an Ad valorem basis per chart in Appendix II of 
the Rules. 

“Reasonable” compensation determined at the time of 
appointment. 

Ad-valorem based on Schedule of Costs found in Paragraph 
2, Annex 2.

Paid on an hourly rate as set by HMA and agreed to 
by the parties.

Hourly rate as per Schedule 2 or ad valorem as per 
Schedule 3; to be decided by parties. 

Administrator decides appropriate daily or hourly rate of 
compensation. 

Set on ad-valorem basis per chart in Rules. 

Fee agreed at the time of appointment. 

Set on hourly basis (capped at £450 per hour), subject to the 
Registrar’s ability to increase the amount. 
.

Set on ad valorem basis per chart in Schedule of Fees and 
Cost.

Ad-valorem based on Schedule of Costs found in Appendix B 
of the Rules.

Ad-valorem based on Schedule of Costs found in Appendix 
III of the Rules. 

Hourly rate �xed by the center as per the Schedule of Fees 
in consultation with the parties and arbitrator. 

Ad-valorem based on Schedule of Costs found in Appendix IV. 

Unless otherwise agreed by parties, AIAC administrative fees shall be 
�xed by the Director in accordance with Schedule 1(A).

Fixed by BVI in accordance with its Schedule of Fees and Costs as per 
Annex C to the Rules. 

$2500 Registration Fee and ad valorem Administration Fee as 
provided in the Schedule of Fees . 

Set by CAM-CCBC in accordance with the Table of Expenses. 

Set on an ad valorem basis per chart in Appendix II of the Rules.  

Pricing and Fee Schedule on the CPR website, www.cpradr.org.

Ad-valorem based on Schedule of Costs found in Paragraph 3, Annex 2.

$250 per arbitrator per day admin fee; determined by HMA.

As per Schedule 1 per chart in Rules. 

Set on ad-valorem basis per chart in Rules.

Set on ad-valorem basis per chart in Rules. 

As per prescribed Schedule of Fees and Costs. 

£1750 �ling fee; Admin fees billed on hourly basis; £1250 appointment 
fee.

$2000 �ling fee, Ad valorem admin; appointment fee per arbitrator 
appointment. 

Ad-valorem fees based on Schedule of Costs found in Appendix B of 
the Rules.

Ad-valorem fees based on Schedule of Costs found in Appendix III of 
the Rules. 

$2000 registration fee; ad-valorem admin fee based on the Schedule of 
Fees �xed by the center. 

http://www.cpradr.org
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SECTION 5

INSTITUTIONAL 
RULES AND CLAUSES
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MODEL ARBITRATION CLAUSE

Any dispute, controversy or claim arising out of or in 
connection with this contract, or the breach, termination 
or invalidity thereof, shall be finally settled by arbitration 
in accordance with the Arbitration Rules of the Arbitration 
Institute of the Stockholm Chamber of Commerce.

Recommended additions:
The arbitral tribunal shall be composed of three arbitra-

tors/a sole arbitrator.
The seat of arbitration shall be […].
The language of the arbitration shall be […].
This contract shall be governed by the substantive law of 

[…].

ARBITRATION RULES OF THE 
ARBITRATION INSTITUTE OF THE

STOCKHOLM CHAMBER OF COMMERCE

ADOPTED BY THE STOCKHOLM
CHAMBER OF COMMERCE

AND IN FORCE AS OF 1 JANUARY 2017

Under any arbitration agreement referring to the Arbitra-
tion Rules of the Arbitration Institute of the Stockholm 
Chamber of Commerce (the “Arbitration Rules”) the parties 
shall be deemed to have agreed that the following rules, 
or such amended rules, in force on the date of the com-
mencement of the arbitration, or the filing of an application 
for the appointment of an Emergency Arbitrator, shall be 
applied unless otherwise agreed by the parties.

The English text prevails over other language versions.

CHAPTER 23
Arbitration Institute of 

Stockholm Chamber of Commerce1

ABOUT THE SCC

The Arbitration Institute of the Stockholm Chamber of 
Commerce (SCC), an independent part of the Stockholm 
Chamber of Commerce, celebrated its Centennial year 
2017. Originally an initiative to meet the need of local arbi-
tration SCC has grown to play a prominent role in interna-
tional dispute resolution. 

The institute sees around 200 new cases per year. About half 
of the SCC cases are international arbitrations with parties 
from 30-40 countries on an annual basis. Today, the SCC is 
also the world´s second largest institution for investment 
disputes under its own rules. In at least 120 of the current 
Bilateral Investment Treaties (BITs) Sweden or the SCC is 
cited as the forum for resolving disputes between investors 
and the state. In addition, the SCC is one of three foras for 
investor-state arbitration under the Energy Charter Treaty. 

The SCC continuously strives to meet its user´s need and 
to be efficient, knowledgeable and at the forefront of legal 
development. One example of its forward thinking is 
the global innovation contest the Stockholm Treaty Lab, 
inspired by the need of cross-border investments to address 
climate change challenges. With its modern international 
arbitration, the SCC is one of the world´s leading arbitra-
tion institutes as it moves into its second century.

  1  Reprinted with the kind permission of the Arbitration Institute of the 
Stockholm Chamber of Commerce. Copyright 2017.  All rights reserved.
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ARBITRATION RULES OF THE 
ARBITRATION INSTITUTE OF THE  

STOCKHOLM CHAMBER OF COMMERCE 

Arbitration Institute of the 
Stockholm Chamber of Commerce

Article 1 About the SCC

The Arbitration Institute of the Stockholm Chamber of 
Commerce (the “SCC”) is the body responsible for the 
administration of disputes in accordance with the “SCC 
Rules”; the Arbitration Rules of the Arbitration Institute of 
the Stockholm Chamber of Commerce (the “Arbitration 
Rules”) and the Rules for Expedited Arbitrations of the 
Stockholm Chamber of Commerce (the “Rules for Expe-
dited Arbitrations”), and other procedures or rules agreed 
upon by the parties. The SCC is composed of a board of 
directors (the “Board”) and a secretariat (the “Secretariat”). 
Detailed provisions regarding the organisation of the SCC 
are set out in Appendix I. 

General rules

Article 2 General conduct of the participants to the 
arbitration

(1) Throughout the proceedings, the SCC, the Arbitral
Tribunal and the parties shall act in an efficient and
expeditious manner.

(2) In all matters not expressly provided for in these Rules,
the SCC, the Arbitral Tribunal and the parties shall
act in the spirit of these Rules and shall make every
reasonable effort to ensure that any award is legally
enforceable.

Article 3 Confidentiality

Unless otherwise agreed by the parties, the SCC, the 
Arbitral Tribunal and any administrative secretary of the 
Arbitral Tribunal shall maintain the confidentiality of the 
arbitration and the award.

Article 4 Time periods 

The Board may, on application by either party or on its own 
motion, extend any time period set by the SCC for a party 
to comply with a particular direction.

Article 5 Notices

(1) Any notice or other communication from the Secre-
tariat or the Board shall be delivered to the last known
address of the addressee.

(2) Any notice or other communication shall be deliv-
ered by courier or registered mail, e-mail or any other
means that records the sending of the communication.

(3) A notice or communication sent in accordance with
paragraph (2) shall be deemed to have been received
by the addressee on the date it would normally have
been received given the means of communication
used.

(4) This article shall apply equally to any communications
from the Arbitral Tribunal.

Commencement of proceedings

Article 6 Request for Arbitration

A  Request for Arbitration shall include:

(i) the names, addresses, telephone numbers and
e-mail addresses of the parties and their counsel;

(ii) a summary of the dispute;
(iii) a preliminary statement of the relief sought by the

Claimant, including an estimate of the monetary
value of the claims;

(iv) a copy or description of the arbitration agreement
or clause under which the dispute is to be settled;

(v) where claims are made under more than one arbi-
tration agreement, an indication of the arbitration
agreement under which each claim is made;
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(vi) comments on the number of arbitrators and the 
seat of arbitration; and

(vii) if applicable, the name, address, telephone num-
ber and e-mail address of the arbitrator appointed 
by the Claimant.

Article 7 Registration Fee

(1) Upon filing the Request for Arbitration, the Claimant 
shall pay a Registration Fee. The amount of the Regis-
tration Fee shall be determined in accordance with the 
Schedule of Costs (Appendix IV) in force on the date 
the Request for Arbitration is filed.

(2) If the Registration Fee is not paid upon filing the 
Request for Arbitration, the Secretariat shall set a 
time period within which the Claimant shall pay the 
Registration Fee. If the Registration Fee is not paid 
within this time period, the Secretariat shall dismiss 
the Request for Arbitration.

Article 8 Commencement of arbitration

Arbitration shall be deemed to commence on the date the 
SCC receives the Request for Arbitration.

Article 9 Answer

(1) The Secretariat shall send a copy of the Request 
for Arbitration and any attached documents to the 
Respondent. The Secretariat shall set a time period 
within which the Respondent shall submit an Answer 
to the SCC. The Answer shall include:

(i) any objections concerning the existence, validi-
ty or applicability of the arbitration agreement; 
however, failure to object shall not preclude the 
Respondent from raising such objections at any 
time up to and including the submission of the 
Statement of Defence;

(ii) an admission or denial of the relief sought in the 
Request for Arbitration;

(iii) a preliminary statement of any counterclaims or 
set-offs, including an estimate of the monetary 
value thereof;

(iv) where counterclaims or set-offs are made under 
more than one arbitration agreement, an indi-
cation of the arbitration agreement under which 
each counterclaim or set-off is made;

(v) comments on the number of arbitrators and the 
seat of arbitration; and

(vi) if applicable, the name, address, telephone num-
ber and e-mail address of the arbitrator appointed 
by the Respondent.

(2) The Secretariat shall send a copy of the Answer to the 
Claimant. The Claimant may be given an opportunity 
to submit comments on the Answer, having regard to 
the circumstances of the case.

(3) Failure by the Respondent to submit an Answer shall 
not prevent the arbitration from proceeding.

Article 10 Request for further details

(1) The Board may request further details from either 
party regarding any of their written submissions to the 
SCC.

(2) If the Claimant fails to comply with a request for fur-
ther details, the Board may dismiss the case. 

(3) If the Respondent fails to comply with a request for 
further details regarding its counterclaim or set-off, the 
Board may dismiss the counterclaim or set-off. 

(4) Failure by the Respondent to otherwise comply with a 
request for further details shall not prevent the arbitra-
tion from proceeding.

Article 11 Decisions by the Board

The Board takes decisions as provided under these Rules, 
including deciding: 

(i) whether the SCC manifestly lacks jurisdiction over 
the dispute pursuant to Article 12(i);

(ii) whether to grant a request for joinder pursuant to 
Article 13;

(iii) whether claims made under multiple contracts 
shall proceed in a single arbitration pursuant to 
Article 14; 

(iv) whether to consolidate cases pursuant to Article 
15; 

(v) on the number of arbitrators pursuant to Article 
16; 

(vi) on any appointment of arbitrators pursuant to 
Article 17; 

(vii) on any challenge to an arbitrator pursuant to Arti-
cle 19;

(viii)  on the seat of arbitration pursuant to Article 25; 
and

(ix) on the Advance on Costs pursuant to Article 51.

Article 12 Dismissal

The Board shall dismiss a case, in whole or in part, if:

(i) the SCC manifestly lacks jurisdiction over the 
dispute; or
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(ii) the Advance on Costs is not paid pursuant to Arti-
cle 51.

Article 13 Joinder of additional parties

(1) A party to the arbitration may request that the Board
join one or more additional parties to the arbitration.

(2) The Request for Joinder shall be made as early as pos-
sible. A Request for Joinder made after the submission
of the Answer will  not be considered, unless the Board
decides otherwise. Articles 6 and 7 shall apply mutatis
mutandis to the Request for Joinder.

(3) Arbitration against the additional party shall be
deemed to commence on the date the SCC receives the
Request for Joinder.

(4) The Secretariat shall set a time period within which the
additional party shall submit an Answer to the Request
for Joinder. Article 9 shall apply mutatis mutandis to
the Answer to the Request for Joinder.

(5) The Board may decide to join one or more additional
parties provided that the SCC does not manifestly
lack jurisdiction over the dispute between the parties,
including any additional party requested to be joined
to the arbitration, pursuant to Article 12(i).

(6) In deciding whether to grant the Request for Joinder
where claims are made under more than one arbi-
tration agreement, the Board shall consult with the
parties and shall have regard to Article 14(3)(i)-(iv).

(7) In all cases where the Board decides to grant the
Request for Joinder any decision as to the Arbitral
Tribunal’s jurisdiction over any party joined to the
arbitration shall be made by the Arbitral Tribunal.

(8) Where the Board decides to grant the Request for
Joinder and the additional party does not agree to any
arbitrator already appointed, the Board may release the
arbitrators and appoint the entire Arbitral Tribunal,
unless all parties, including the additional party, agree
on a different procedure for the appointment of the
Arbitral Tribunal.

Article 14 Multiple contracts in a single arbitration

(1) Parties may make claims arising out of or in connec-
tion with more than one contract in a single arbitra-
tion.

(2) If any party raises any objections as to whether all of
the claims made against it may be determined in a

single arbitration, the claims may proceed in a single 
arbitration provided that the SCC does not manifestly 
lack jurisdiction over the dispute between the parties 
pursuant to Article 12(i).

(3) In deciding whether the claims shall proceed in a sin-
gle arbitration, the Board shall consult with the parties
and shall have regard to:

(i) whether the arbitration agreements under which
the claims are made are compatible;

(ii) whether the relief sought arises out of the same
transaction or series of transactions;

(iii) the efficiency and expeditiousness of the proceed-
ings; and

(iv) any other relevant circumstances.

(4) In all cases where the Board decides that the claims
may proceed in a single arbitration, any decision as
to the Arbitral Tribunal’s jurisdiction over the claims
shall be made by the Arbitral Tribunal.

Article 15 Consolidation of arbitrations

(1) At the request of a party the Board may decide to
consolidate a newly commenced arbitration with a
pending arbitration, if:

(i) the parties agree to consolidate;
(ii) all the claims are made under the same arbitration

agreement; or
(iii) where the claims are made under more than one

arbitration agreement, the relief sought arises out
of the same transaction or series of transactions
and the Board considers the arbitration agree-
ments to be compatible.

(2) In deciding whether to consolidate, the Board shall
consult with the parties and the Arbitral Tribunal and
shall have regard to:

(i) the stage of the pending arbitration;
(ii) the efficiency and expeditiousness of the proceed-

ings; and
(iii) any other relevant circumstances.

(3) Where the Board decides to consolidate, the Board
may release any arbitrator already appointed.

Composition of the Arbitral Tribunal

Article 16 Number of arbitrators

(1) The parties may agree on the number of arbitrators.
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(2) Where the parties have not agreed on the number of 
arbitrators, the Board shall decide whether the Arbitral 
Tribunal shall consist of a sole arbitrator or three arbi-
trators, having regard to the complexity of the case, the 
amount in dispute and any other relevant circumstanc-
es.

Article 17 Appointment of arbitrators 

(1) The parties may agree on a procedure for appointment 
of the Arbitral Tribunal.

(2) Where the parties have not agreed on a procedure, or 
if the Arbitral Tribunal has not been appointed within 
the time period agreed by the parties or, where the 
parties have not agreed on a time period, within the 
time period set by the Board, the appointment shall be 
made pursuant to paragraphs (3)–(7).

(3) Where the Arbitral Tribunal is to consist of a sole 
arbitrator, the parties shall be given 10 days to jointly 
appoint the arbitrator. If the parties fail to appoint the 
arbitrator within this time, the Board shall make the 
appointment. 

(4) Where the Arbitral Tribunal is to consist of more 
than one arbitrator, each party shall appoint an equal 
number of arbitrators and the Board shall appoint the 
Chairperson. Where a party fails to appoint arbitra-
tor(s) within the stipulated time period, the Board shall 
make the appointment.

(5) Where there are multiple Claimants or Respondents 
and the Arbitral Tribunal is to consist of more than 
one arbitrator, the multiple Claimants, jointly, and the 
multiple Respondents, jointly, shall appoint an equal 
number of arbitrators. If either side fails to make such 
joint appointment, the Board may appoint the entire 
Arbitral Tribunal.

(6) If the parties are of different nationalities, the sole arbi-
trator or the Chairperson of the Arbitral Tribunal shall 
be of a different nationality than the parties, unless the 
parties have agreed otherwise or the Board otherwise 
deems it appropriate.

(7) When appointing arbitrators, the Board shall consider 
the nature and circumstances of the dispute, the appli-
cable law, the seat and language of the arbitration and 
the nationality of the parties.

Article 18 Impartiality, independence and availability

(1) Every arbitrator must be impartial and independent.

(2) Before being appointed, a prospective arbitrator shall 
disclose any circumstances that may give rise to justifi-
able doubts as to the prospective arbitrator’s impartiali-
ty or independence. 

(3) Once appointed, an arbitrator shall submit to the 
Secretariat a signed statement of acceptance, avail-
ability, impartiality and independence, disclosing any 
circumstances that may give rise to justifiable doubts 
as to the arbitrator’s impartiality or independence. 
The Secretariat shall send a copy of the statement of 
acceptance, availability, impartiality and independence 
to the parties and the other arbitrators.

(4) An arbitrator shall immediately inform the parties and 
the other arbitrators in writing if any circumstances 
that may give rise to justifiable doubts as to the arbi-
trator’s impartiality or independence arise during the 
course of the arbitration.

Article 19 Challenge to arbitrators

(1) A party may challenge any arbitrator if circumstances 
exist that give rise to justifiable doubts as to the arbi-
trator’s impartiality or independence or if the arbitra-
tor does not possess the qualifications agreed by the 
parties.

 
(2) A party may challenge an arbitrator it has appointed, 

or in whose appointment it has participated, only for 
reasons it becomes aware of after the appointment was 
made.

(3) A party wishing to challenge an arbitrator shall sub-
mit a written statement to the Secretariat stating the 
reasons for the challenge, within 15 days from the date 
the circumstances giving rise to the challenge became 
known to the party. Failure to challenge an arbitrator 
within the stipulated time constitutes a waiver of the 
party’s right to make the challenge.

(4) The Secretariat shall notify the parties and the arbitra-
tors of the challenge and give them an opportunity to 
submit comments.

(5) If the other party agrees to the challenge, the arbitrator 
shall resign. In all other cases, the Board shall take the 
final decision on the challenge.

Article 20 Release from appointment

(1) The Board shall release an arbitrator from appointment 
where:

(i) the Board accepts the resignation of the arbitrator;
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(ii) a challenge to the arbitrator under Article 19 is 
sustained; or

(iii) the arbitrator is otherwise unable or fails to per-
form the arbitrator’s functions. 

(2) Before the Board releases an arbitrator, the Secretariat 
may give the parties and the arbitrators an opportunity 
to submit comments.

Article 21 Replacement of arbitrators

(1) The Board shall appoint a new arbitrator where an 
arbitrator has been released from appointment pur-
suant to Article 20, or where an arbitrator has died. If 
the released arbitrator was appointed by a party, that 
party shall appoint the new arbitrator, unless the Board 
otherwise deems it appropriate. 

(2) Where the Arbitral Tribunal consists of three or more 
arbitrators, the Board may decide that the remaining 
arbitrators shall proceed with the arbitration. Before 
the Board takes a decision, the parties and the arbitra-
tors shall be given an opportunity to submit comments. 
In taking its decision, the Board shall have regard 
to the stage of the arbitration and any other relevant 
circumstances. 

(3) Where an arbitrator has been replaced, the newly 
composed Arbitral Tribunal shall decide whether and 
to what extent the proceedings are to be repeated.

The proceedings before the Arbitral Tribunal

Article 22 Referral to the Arbitral Tribunal

When the Arbitral Tribunal has been appointed and the 
Advance on Costs has been paid, the Secretariat shall refer 
the case to the Arbitral Tribunal.

Article 23 Conduct of the arbitration by the Arbitral  
 Tribunal

(1) The Arbitral Tribunal may conduct the arbitration in 
such manner as it considers appropriate, subject to 
these Rules and any agreement between the parties. 

(2) In all cases, the Arbitral Tribunal shall conduct the 
arbitration in an impartial, efficient and expeditious 
manner, giving each party an equal and reasonable 
opportunity to present its case. 

Article 24 Administrative secretary of the Arbitral 
 Tribunal

(1) The Arbitral Tribunal may at any time during the 
arbitration submit to the SCC a proposal for the 

appointment of a specific candidate as administrative 
secretary. The appointment is subject to the approval 
of the parties.  

(2) The Arbitral Tribunal shall consult the parties regard-
ing the tasks of the administrative secretary. The Ar-
bitral Tribunal may not delegate any decision-making 
authority to the administrative secretary.

(3) The administrative secretary must be impartial and 
independent. The Arbitral Tribunal shall ensure that 
the administrative secretary remains impartial and 
independent at all stages of the arbitration. 

(4) Before being appointed, the proposed administrative 
secretary shall sign a statement of availability, impar-
tiality and independence disclosing any circumstanc-
es that may give rise to justifiable doubts as to the 
proposed administrative secretary’s impartiality or 
independence. 

(5) A party may request the removal of the administrative 
secretary based on the procedure set out in Article 19, 
which shall apply mutatis mutandis to a challenge of 
an administrative secretary. If the Board removes an 
administrative secretary, the Arbitral Tribunal may 
propose the appointment of another administrative 
secretary in accordance with this Article. A request for 
removal shall not prevent the arbitration from pro-
ceeding, unless the Arbitral Tribunal decides other-
wise. 

(6) Any fee payable to the administrative secretary shall be 
paid from the fees of the Arbitral Tribunal. 

Article 25 Seat of arbitration

(1) Unless agreed upon by the parties, the Board shall 
decide the seat of arbitration.

(2) The Arbitral Tribunal may, after consulting the parties, 
conduct hearings at any place it considers appropriate. 
The Arbitral Tribunal may meet and deliberate at any 
place it considers appropriate. The arbitration shall be 
deemed to have taken place at the seat of arbitration 
regardless of any hearing, meeting, or deliberation held 
elsewhere.

(3) The award shall be deemed to have been made at the 
seat of arbitration.

Article 26 Language

(1) Unless agreed upon by the parties, the Arbitral Tribu-
nal shall determine the language(s) of the arbitration. 
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In so determining, the Arbitral Tribunal shall have due 
regard to all relevant circumstances and shall give the 
parties an opportunity to submit comments.

(2) The Arbitral Tribunal may request that any docu-
ments submitted in languages other than those of the
arbitration be accompanied by a translation into the
language(s) of the arbitration.

Article 27 Applicable law

(1) The Arbitral Tribunal shall decide the merits of the
dispute on the basis of the law(s) or rules of law agreed
upon by the parties. In the absence of such agreement,
the Arbitral Tribunal shall apply the law or rules of law
that it considers most appropriate.

(2) Any designation by the parties of the law of a given
state shall be deemed to refer to the substantive law of
that state, not to its conflict of laws rules.

(3) The Arbitral Tribunal shall decide the dispute ex aequo
et bono or as amiable compositeur only if the parties
have expressly authorised it to do so.

Article 28 Case management conference and timetable

(1) After the referral of the case to the Arbitral Tribu-
nal, the Arbitral Tribunal shall promptly hold a case
management conference with the parties to organise,
schedule and establish procedures for the conduct of
the arbitration.

(2) The case management conference may be conducted in
person or by any other means.

(3) Having regard to the circumstances of the case, the
Arbitral Tribunal and the parties shall seek to adopt
procedures enhancing the efficiency and expeditious-
ness of the proceedings.

(4) During or immediately following the case manage-
ment conference, the Arbitral Tribunal shall establish a
timetable for the conduct of the arbitration, including
the date for making the award.

(5) The Arbitral Tribunal may, after consulting the parties,
hold further case management conferences and issue
revised timetables as it deems appropriate. The Arbitral
Tribunal shall send a copy of the timetable and any
subsequent modifications to the parties and to the
Secretariat.

Article 29 Written submissions

(1) Within the period determined by the Arbitral Tribu-
nal, the Claimant shall submit a Statement of Claim
which shall include, unless previously submitted:

(i) the specific relief sought;
(ii) the factual and legal basis the Claimant relies on;

and
(iii) any evidence the Claimant relies on.

(2) Within the period determined by the Arbitral Tribu-
nal, the Respondent shall submit a Statement of De-
fence which shall include, unless previously submitted:

(i) any objections concerning the existence, validity
or applicability of the arbitration agreement;

(ii) a statement whether, and to what extent, the Re-
spondent admits or denies the relief sought by the
Claimant;

(iii) the factual and legal basis the Respondent relies
on;

(iv) any counterclaim or set-off and the grounds on
which it is based; and

(v) any evidence the Respondent relies on.

(3) The Arbitral Tribunal may order the parties to submit
additional written submissions.

Article 30 Amendments

At any time prior to the close of proceedings pursuant to 
Article 40, a party may amend or supplement its claim, 
counterclaim, defence or set-off provided its case, as 
amended or supplemented, is still comprised by the arbi-
tration agreement, unless the Arbitral Tribunal considers 
it inappropriate to allow such amendment or supplement 
having regard to the delay in making it, the prejudice to the 
other party or any other relevant circumstances.

Article 31 Evidence 

(1) The admissibility, relevance, materiality and weight of
evidence shall be for the Arbitral Tribunal to deter-
mine.

(2) The Arbitral Tribunal may order a party to identify the
documentary evidence it intends to rely on and specify
the circumstances intended to be proved by such evi-
dence.

(3) At the request of a party, or exceptionally on its own
motion, the Arbitral Tribunal may order a party to
produce any documents or other evidence that may be
relevant to the case and material to its outcome.
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Article 32 Hearings 

(1) A hearing shall be held if requested by a party, or if the 
Arbitral Tribunal deems it appropriate. 

(2) The Arbitral Tribunal shall, in consultation with the 
parties, determine the date, time and location of any 
hearing and shall provide the parties with reasonable 
notice thereof.

(3) Unless otherwise agreed by the parties, hearings will be 
held in private.

Article 33 Witnesses

(1) In advance of any hearing, the Arbitral Tribunal may 
order the parties to identify each witness or expert they 
intend to call and specify the circumstances intended 
to be proved by each testimony.

(2) The testimony of witnesses or party-appointed experts 
may be submitted in the form of signed statements. 

(3) Any witness or expert, on whose testimony a party 
seeks to rely, shall attend a hearing for examination, 
unless otherwise agreed by the parties. 

Article 34 Experts appointed by the Arbitral Tribunal

(1) After consulting the parties, the Arbitral Tribunal may 
appoint one or more experts to report to it on specific 
issues set out by the Arbitral Tribunal in writing. 

(2) Upon receipt of a report from an expert it has appoint-
ed, the Arbitral Tribunal shall send a copy of the report 
to the parties and shall give the parties an opportunity 
to submit written comments on the report.

(3) Upon the request of a party, the parties shall be given 
an opportunity to examine any expert appointed by the 
Arbitral Tribunal at a hearing.

Article 35 Default 

(1) If the Claimant, without good cause, fails to submit 
a Statement of Claim in accordance with Article 29, 
the Arbitral Tribunal shall terminate the proceedings, 
provided the Respondent has not filed a counterclaim.

(2) If a party, without good cause, fails to submit a 
Statement of Defence or other written statement in 
accordance with Article 29, fails to appear at a hearing, 
or otherwise fails to avail itself of the opportunity to 
present its case, the Arbitral Tribunal may proceed 
with the arbitration and make an award.

(3) If a party, without good cause, fails to comply with 
any provision of, or requirement under, these Rules or 
any procedural order given by the Arbitral Tribunal, 
the Arbitral Tribunal may draw such inferences as it 
considers appropriate.

Article 36 Waiver 

A party who, during the arbitration, fails to object without 
delay to any failure to comply with the arbitration agree-
ment, these Rules or other rules applicable to the proceed-
ings, shall be deemed to have waived the right to object to 
such failure.

Article 37 Interim measures

(1) The Arbitral Tribunal may, at the request of a party, 
grant any interim measures it deems appropriate. 

(2) The Arbitral Tribunal may order the party requesting 
an interim measure to provide appropriate security in 
connection with the measure.

(3) An interim measure shall take the form of an order or 
an award.

(4) Provisions with respect to interim measures requested 
before arbitration has commenced, or before a case 
has been referred to an Arbitral Tribunal, are set out in 
Appendix II.

(5) A request for interim measures made by a party to a 
judicial authority is not incompatible with the arbitra-
tion agreement or with these Rules.

Article 38 Security for costs

(1) The Arbitral Tribunal may, in exceptional circumstanc-
es and at the request of a party, order any Claimant or 
Counterclaimant to provide security for costs in any 
manner the Arbitral Tribunal deems appropriate. 

(2) In determining whether to order security for costs, the 
Arbitral Tribunal shall have regard to:

(i) the prospects of success of the claims, counter-
claims and defences;

(ii) the Claimant’s or Counterclaimant’s ability to 
comply with an adverse costs award and the 
availability of assets for enforcement of an adverse 
costs award;

(iii) whether it is appropriate in all the circumstances 
of the case to order one party to provide security; 
and

(iv) any other relevant circumstances.
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(3) If a party fails to comply with an order to provide
security, the Arbitral Tribunal may stay or dismiss the
party’s claims in whole or in part.

(4) Any decision to stay or to dismiss a party’s claims shall
take the form of an order or an award.

Article 39 Summary procedure

(1) A party may request that the Arbitral Tribunal decide
one or more issues of fact or law by way of summary
procedure, without necessarily undertaking every pro-
cedural step that might otherwise be adopted for the
arbitration.

(2) A request for summary procedure may concern issues
of jurisdiction, admissibility or the merits. It may
include, for example, an assertion that:

(i) an allegation of fact or law material to the outcome
of the case is manifestly unsustainable;

(ii) even if the facts alleged by the other party are
assumed to be true, no award could be rendered in
favour of that party under the applicable law; or

(iii) any issue of fact or law material to the outcome of
the case is, for any other reason, suitable to deter-
mination by way of summary procedure.

(3) The request shall specify the grounds relied on and the
form of summary procedure proposed, and demon-
strate that such procedure is efficient and appropriate
in all the circumstances of the case.

(4) After providing the other party an opportunity to
submit comments, the Arbitral Tribunal shall issue an
order either dismissing the request or fixing the sum-
mary procedure in the form it deems appropriate.

(5) In determining whether to grant a request for summa-
ry procedure, the Arbitral Tribunal shall have regard
to all relevant circumstances, including the extent to
which the summary procedure contributes to a more
efficient and expeditious resolution of the dispute.

(6) If the request for summary procedure is granted, the
Arbitral Tribunal shall seek to make its order or award
on the issues under consideration in an efficient and
expeditious manner having regard to the circumstanc-
es of the case, while giving each party an equal and
reasonable opportunity to present its case pursuant to
Article 23(2).

Article 40 Close of proceedings

The Arbitral Tribunal shall declare the proceedings closed 
when it is satisfied that the parties have had a reasonable 

opportunity to present their cases. In exceptional circum-
stances, prior to the making of the final award, the Arbitral 
Tribunal may reopen the proceedings on its own motion, or 
on the application of a party.

Awards and decisions

Article 41 Awards and decisions

(1) Where the Arbitral Tribunal consists of more than one
arbitrator, any award or other decision shall be made
by a majority of the arbitrators or, failing a majority, by
the Chairperson.

(2) The Arbitral Tribunal may decide that the Chairperson
alone may make procedural rulings.

Article 42 Making of awards

(1) The Arbitral Tribunal shall make its award in writing,
and, unless otherwise agreed by the parties, shall state
the reasons upon which the award is based.

(2) An award shall include the date of the award and the
seat of arbitration in accordance with Article 25.

(3) An award shall be signed by the arbitrators. If an
arbitrator fails to sign an award, the signatures of the
majority of the arbitrators or, failing a majority, of
the Chairperson shall be sufficient, provided that the
reason for the omission of the signature is stated in the
award.

(4) The Arbitral Tribunal shall deliver a copy of the award
to each of the parties and to the SCC without delay.

(5) If any arbitrator fails, without good cause, to partic-
ipate in the deliberations of the Arbitral Tribunal on
any issue, such failure will not preclude a decision
being taken by the other arbitrators.

Article 43 Time limit for final award

The final award shall be made no later than six months 
from the date the case was referred to the Arbitral Tribunal 
pursuant to Article 22. The Board may extend this time 
limit upon a reasoned request from the Arbitral Tribunal or 
if otherwise deemed necessary.

Article 44 Separate award

The Arbitral Tribunal may decide a separate issue or part of 
the dispute in a separate award.
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Article 45 Settlement or other grounds for termination 
of the arbitration

(1) If the parties reach a settlement before the final award
is made, the Arbitral Tribunal may, at the request of
both parties, make a consent award recording the
settlement.

(2) If the arbitration is terminated for any other reason
before the final award is made, the Arbitral Tribunal
shall issue an award recording the termination.

Article 46 Effect of an award

An award shall be final and binding on the parties when 
rendered. By agreeing to arbitration under these Rules, the 
parties undertake to carry out any award without delay.

Article 47 Correction and interpretation of an award

(1) Within 30 days of receiving an award, a party may,
upon notice to the other party, request that the Arbitral
Tribunal correct any clerical, typographical or com-
putational errors in the award, or provide an interpre-
tation of a specific point or part of the award. After
giving the other party an opportunity to comment on
the request, and if the Arbitral Tribunal considers the
request justified, it shall make the correction or pro-
vide the interpretation within 30 days of receiving the
request.

(2) The Arbitral Tribunal may correct any error of the type
referred to in paragraph (1) above on its own motion
within 30 days of the date of an award.

(3) Any correction or interpretation of an award shall be
in writing and shall comply with the requirements of
Article 42.

Article 48 Additional award

Within 30 days of receiving an award, a party may, upon 
notice to the other party, request that the Arbitral Tribu-
nal make an additional award on claims presented in the 
arbitration but not determined in the award. After giving 
the other party an opportunity to comment on the request, 
and if the Arbitral Tribunal considers the request justified, 
it shall make the additional award within 60 days of receiv-
ing the request. When deemed necessary, the Board may 
extend this 60 day time limit.

Costs of the Arbitration

Article 49 Costs of the Arbitration

(1) The Costs of the Arbitration consist of:

(i) the Fees of the Arbitral Tribunal;
(ii) the Administrative Fee; and
(iii) the expenses of the Arbitral Tribunal and the SCC.

(2) Before making the final award, the Arbitral Tribunal
shall request that the Board finally determine the Costs
of the Arbitration. The Board shall finally determine
the Costs of the Arbitration in accordance with the
Schedule of Costs (Appendix IV) in force on the date
of commencement of the arbitration pursuant to Arti-
cle 8.

(3) In finally determining the Costs of the Arbitration, the
Board shall have regard to the extent to which the Ar-
bitral Tribunal has acted in an efficient and expeditious
manner, the complexity of the dispute and any other
relevant circumstances.

(4) If the arbitration is terminated before the final award
is made pursuant to Article 45, the Board shall finally
determine the Costs of the Arbitration having regard
to the stage of the arbitration, the work performed by
the Arbitral Tribunal and any other relevant circum-
stances.

(5) The Arbitral Tribunal shall include in the final award
the Costs of the Arbitration as finally determined by
the Board and specify the individual fees and expenses
of each member of the Arbitral Tribunal and the SCC.

(6) Unless otherwise agreed by the parties, the Arbitral
Tribunal shall, at the request of a party, apportion the
Costs of the Arbitration between the parties, having
regard to the outcome of the case, each party’s con-
tribution to the efficiency and expeditiousness of the
arbitration and any other relevant circumstances.

(7) The parties are jointly and severally liable to the arbi-
trator(s) and to the SCC for the Costs of the Arbitra-
tion.

Article 50 Costs incurred by a party

Unless otherwise agreed by the parties, the Arbitral Tribu-
nal may in the final award, at the request of a party, order 
one party to pay any reasonable costs incurred by anoth-
er party, including costs for legal representation, having 
regard to the outcome of the case, each party’s contribution 
to the efficiency and expeditiousness of the arbitration and 
any other relevant circumstances.
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Article 51 Advance on Costs

(1) The Board shall determine an amount to be paid by the
parties as an Advance on Costs.

(2) The Advance on Costs shall correspond to the esti-
mated amount of the Costs of Arbitration pursuant to
Article 49(1).

(3) Each party shall pay half of the Advance on Costs,
unless separate advances are determined. Where
counterclaims or set-offs are submitted, the Board may
decide that each party shall pay advances correspond-
ing to its claims. Where an additional party is joined to
the arbitration pursuant to Article 13, the Board may
determine each party’s share of the Advance on Costs
as it deems appropriate, having regard to the circum-
stances of the case.

(4) At the request of the Arbitral Tribunal, or if otherwise
deemed necessary, the Board may order parties to pay
additional advances during the course of the arbitra-
tion.

(5) If a party fails to make a required payment, the Secre-
tariat shall give the other party an opportunity to do
so within a specified period of time. If the payment is
not made within that time, the Board shall dismiss the
case in whole or in part. If the other party makes the
required payment, the Arbitral Tribunal may, at the
request of that party, make a separate award for reim-
bursement of the payment.

(6) At any stage during the arbitration or after the Award
has been made, the Board may draw on the Advance
on Costs to cover the Costs of the Arbitration.

(7) The Board may decide that part of the Advance on
Costs may be provided in the form of a bank guarantee
or other form of security.

Miscellaneous

Article 52 Exclusion of liability

Neither the SCC, the arbitrator(s), the administrative 
secretary of the Arbitral Tribunal, nor any expert appointed 
by the Arbitral Tribunal, is liable to any party for any act or 
omission in connection with the arbitration, unless such act 
or omission constitutes wilful misconduct or gross negli-
gence.

APPENDIX I 
ORGANISATION

Article 1 About the SCC

The Arbitration Institute of the Stockholm Chamber of 
Commerce (the “SCC”) is a body providing administrative 
services in relation to the settlement of disputes. The SCC is 
part of the Stockholm Chamber of Commerce, but is inde-
pendent in exercising its functions in the administration of 
disputes. The SCC is composed of a board of directors (the 
“Board”) and a secretariat (the “Secretariat”). 

Article 2 Function of the SCC

The SCC does not itself decide disputes. The function of the 
SCC is to:

(i) administer domestic and international disputes in
accordance with the SCC Rules and other proce-
dures or rules agreed upon by the parties; and

(ii) provide information concerning arbitration and
mediation matters.

Article 3 The Board

The Board shall be composed of one chairperson, a max-
imum of three vice-chairpersons and a maximum of 12 
additional members. The Board shall include both Swedish 
and non-Swedish nationals. 

Article 4 Appointment of the Board

The Board shall be appointed by the Board of Directors 
of the Stockholm Chamber of Commerce (the “Board of 
Directors”). The members of the Board shall be appointed 
for a period of three years and, unless exceptional circum-
stances apply, are only eligible for re-appointment in their 
respective capacities for one further three year period.

Article 5 Removal of a member of the Board

In exceptional circumstances, the Board of Directors may 
remove a member of the Board. If a member resigns or is 
removed during a term of office, the Board of Directors 
shall appoint a new member for the remainder of the term.

Article 6 Function of the Board

The function of the Board is to take the decisions required 
of the SCC in administering disputes under the SCC Rules 
and any other rules or procedures agreed upon by the par-
ties. Such decisions include decisions on the jurisdiction of 
the SCC, determination of advances on costs, appointment 
of arbitrators, decisions upon challenges to arbitrators, 
removal of arbitrators and the fixing of arbitration costs. 
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Article 7 Decisions by the Board

Two members of the Board form a quorum. If a majority 
is not attained, the Chairperson has the casting vote. The 
Chairperson or a Vice Chairperson may take decisions 
on behalf of the Board in urgent matters. A committee of 
the Board may be appointed to take certain decisions on 
behalf of the Board. The Board may delegate decisions to 
the Secretariat, including decisions on advances on costs, 
extension of time for rendering an award, dismissal for 
non-payment of registration fee, release of arbitrators and 
fixing of arbitration costs. Decisions by the Board are final. 

Article 8 The Secretariat

The Secretariat acts under the direction of a Secretary 
General. The Secretariat carries out the functions assigned 
to it under the SCC Rules. The Secretariat may also take 
decisions delegated to it by the Board.  

Article 9 Procedures

The SCC shall maintain the confidentiality of the arbitra-
tion and the award and shall deal with the arbitration in an 
impartial, efficient and expeditious manner.

APPENDIX II 
EMERGENCY ARBITRATOR

Article 1 Emergency Arbitrator

(1) A party may apply for the appointment of an Emer-
gency Arbitrator until the case has been referred to an 
Arbitral Tribunal pursuant to Article 22 of the Arbitra-
tion Rules.

(2) The powers of the Emergency Arbitrator shall be those 
set out in Article 37(1)-(3) of the Arbitration Rules. 
Such powers terminate on referral of the case to an 
Arbitral Tribunal pursuant to Article 22 of the Arbitra-
tion Rules, or when an emergency decision ceases to be 
binding according to Article 9(4) of this Appendix.

Article 2 Application for the appointment of an 
 Emergency Arbitrator

An application for the appointment of an Emergency Arbi-
trator shall include:

(i) the names, addresses, telephone numbers and 
e-mail addresses of the parties and their counsel;

(ii) a summary of the dispute;
(iii) a statement of the interim relief sought and the 

reasons therefor;
(iv) a copy or description of the arbitration agreement 

or clause under which the dispute is to be settled; 

(v) comments on the seat of the emergency proceed-
ings, the applicable law(s) and the language(s) of 
the proceedings; and

(vi) proof of payment of the costs for the emergency 
proceedings pursuant to Article 10(1) of this Ap-
pendix.

Article 3 Notice

As soon as an application for the appointment of an Emer-
gency Arbitrator has been received, the Secretariat shall 
send the application to the other party.

Article 4 Appointment of the Emergency Arbitrator

(1) The Board shall seek to appoint an Emergency Arbitra-
tor within 24 hours of receipt of the application.

(2) An Emergency Arbitrator shall not be appointed if the 
SCC manifestly lacks jurisdiction over the dispute.

(3) Article 19 of the Arbitration Rules applies to the 
challenge of an Emergency Arbitrator, except that a 
challenge must be made within 24 hours from the time 
the circumstances giving rise to the challenge became 
known to the party. 

(4) An Emergency Arbitrator may not act as an arbitrator 
in any future arbitration relating to the dispute, unless 
otherwise agreed by the parties.

Article 5 Seat of the emergency proceedings 

The seat of the emergency proceedings shall be that which 
has been agreed upon by the parties as the seat of the ar-
bitration. If the seat of the arbitration has not been agreed 
by the parties, the Board shall determine the seat of the 
emergency proceedings.

Article 6 Referral to the Emergency Arbitrator

Once an Emergency Arbitrator has been appointed, the 
Secretariat shall promptly refer the application to the Emer-
gency Arbitrator.

Article 7 Conduct of the emergency proceedings

Article 23 of the Arbitration Rules shall apply to the 
emergency proceedings, taking into account the urgency 
inherent in such proceedings.

Article 8 Emergency decisions on interim measures

(1) Any emergency decision on interim measures shall be 
made no later than 5 days from the date the applica-
tion was referred to the Emergency Arbitrator pur-
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suant to Article 6 of this Appendix. The Board may 
extend this time limit upon a reasoned request from 
the Emergency Arbitrator, or if otherwise deemed 
necessary.

(2) Any emergency decision on interim measures shall:

(i) be made in writing;
(ii) state the date when it was made, the seat of the

emergency proceedings and the reasons upon
which the decision is based; and

(iii) be signed by the Emergency Arbitrator.

(3) The Emergency Arbitrator shall promptly deliver a
copy of the emergency decision to each of the parties
and to the SCC.

Article 9 Binding effect of emergency decisions

(1) An emergency decision shall be binding on the parties
when rendered.

(2) At the reasoned request of a party, the Emergency Ar-
bitrator may amend or revoke the emergency decision.

(3) By agreeing to arbitration under the Arbitration Rules,
the parties undertake to comply with any emergency
decision without delay.

(4) The emergency decision ceases to be binding if:

(i) the Emergency Arbitrator or an Arbitral Tribunal
so decides;

(ii) an Arbitral Tribunal makes a final award;
(iii) arbitration is not commenced within 30 days from

the date of the emergency decision; or 
(iv) the case is not referred to an Arbitral Tribunal

within 90 days from the date of the emergency
decision.

(5) An Arbitral Tribunal is not bound by the decision(s)
and reasons of the Emergency Arbitrator.

Article 10 Costs of the emergency proceedings

(1) The party applying for the appointment of an Emer-
gency Arbitrator shall pay the costs set out in para-
graph (2) (i) and (ii) below upon filing the application.

(2) The costs of the emergency proceedings include:

(i) the fee of the Emergency Arbitrator, which
amounts to EUR 16,000;

(ii) the application fee of EUR 4,000; and
(iii) the reasonable costs incurred by the parties, in-

cluding costs for legal representation.

(3) At the request of the Emergency Arbitrator, or if oth-
erwise deemed appropriate, the Board may decide to
increase or reduce the costs set out in paragraph (2) (i)
and (ii) above, having regard to the nature of the case,
the work performed by the Emergency Arbitrator and
the SCC and any other relevant circumstances.

(4) If payment of the costs set out in paragraph (2) (i) and
(ii) above is not made in due time, the Secretariat shall
dismiss the application.

(5) At the request of a party, the Emergency Arbitrator
shall in the emergency decision apportion the costs of
the emergency proceedings between the parties.

(6) The Emergency Arbitrator shall apply the principles
of Articles 49(6) and 50 of the Arbitration Rules when
apportioning the costs of the emergency proceedings.

APPENDIX III 

INVESTMENT TREATY DISPUTES

Article 1 Scope of application 

(1) The articles contained in this Appendix apply to cases
under the Arbitration Rules based on a treaty provid-
ing for arbitration of disputes between an investor and
a state.

(2) Articles 13, 14 and 15 of the Arbitration Rules shall
apply mutatis mutandis to the cases indicated in para-
graph (1) above.

Article 2 Number of arbitrators

(1) The parties may agree on the number of arbitrators.

(2) Where the parties have not agreed on the number of
arbitrators, the Arbitral Tribunal shall consist of three
arbitrators, unless the Board, having regard to the com-
plexity of the case, the amount in dispute and any other
relevant circumstances, decides that the dispute is to be
decided by a sole arbitrator.

Article 3 Submission by a Third Person

(1) Any person that is neither a disputing party nor a
non-disputing treaty Party (“Third Person”) may apply
to the Arbitral Tribunal for permission to make a writ-
ten submission in the arbitration.

(2) All such applications shall:

(i) be made in a language of the arbitration;
(ii) identify and describe the Third Person, including

where relevant its membership and legal status, its
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general objectives, the nature of its activities and 
any parent or other affiliated organisation, and any 
other entity or person that directly or indirectly 
controls the Third Person; 

(iii) disclose any direct or indirect affiliation with any 
party to the arbitration;

(iv) identify any government, organisation or person 
that has directly or indirectly provided any finan-
cial or other assistance in preparing the submis-
sion;

(v) specify the nature of the interest that the Third 
Person has in the arbitration; and 

(vi) identify the specific issues of fact or law in the 
arbitration that the Third Person wishes to address 
in its submission. 

(3) In determining whether to allow such a submission, 
and after consulting the disputing parties, the Arbitral 
Tribunal shall have regard to:

(i) the nature and significance of the interest of the 
Third Person in the arbitration;

(ii) whether the submission would assist the Arbitral 
Tribunal in determining a material factual or legal 
issue in the arbitration by bringing a perspective, 
particular knowledge or insight that is distinct 
from or broader than that of the disputing parties; 
and

(iii) any other relevant circumstances.

(4) The Arbitral Tribunal may, after consulting the dis-
puting parties, invite a Third Person to make a written 
submission on a material factual or legal issue in the 
arbitration. The Arbitral Tribunal shall not draw any 
inference from the absence of any submission or re-
sponse to an invitation.  

 
(5) If permission is granted or an invitation by the Arbitral 

Tribunal accepted, the submission filed by the Third 
Person shall:

(i) be made in a language of the arbitration; and 
(ii) set out a precise statement of the Third Person’s 

position on the identified issue(s), in no case lon-
ger than as authorized by the Arbitral Tribunal.  

(6) For the purposes of preparing its written submission, 
a Third Person may apply to the Arbitral Tribunal for 
access to submissions and evidence filed in the arbitra-
tion.  The Arbitral Tribunal shall consult the disputing 
parties before ruling on the application, and shall take 
into account, and where appropriate safeguard, any 
confidentiality of the information in question.  

 
(7) The Arbitral Tribunal may, at the request of a disputing 

party, or on its own initiative:

(i) request further details from the Third Person 
regarding the written submission; and

(ii) require that the Third Person attend a hearing to 
elaborate or be examined on its submission.

 
(8) The Arbitral Tribunal shall ensure that the disputing 

parties are given a reasonable opportunity to present 
their observations on any submission by any Third 
Person.

(9) The Arbitral Tribunal shall ensure that any Third Per-
son submission does not disrupt or unduly burden the 
arbitral proceedings or unduly prejudice any disputing 
party.  

(10) The Arbitral Tribunal may, as a condition for allowing 
a Third Person to make a submission, require that the 
Third Person provide security for reasonable legal or 
other costs expected to be incurred by the disputing 
parties as a result of the submission.

Article 4 Submission by a non-disputing treaty Party

(1) Subject to Article 3 (9) of this Appendix, as applied by 
Article 4 (4) below, the Arbitral Tribunal shall allow 
or, after consulting the disputing parties, may invite, 
submissions on issues of treaty interpretation that are 
material to the outcome of the case from a non-disput-
ing treaty Party.

(2) The Arbitral Tribunal, after consulting the disput-
ing parties, may allow or invite submissions from a 
non-disputing treaty Party on other material issues in 
the arbitration. In determining whether to allow or in-
vite such submissions, the Arbitral Tribunal shall have 
regard to:

(i) the matters referred to in Article 3 (3) of this Ap-
pendix;

(ii) the need to avoid submissions appearing to sup-
port the investor’s claim in a manner tantamount 
to diplomatic protection; and

(iii) any other relevant circumstances.  

(3) The Arbitral Tribunal shall not draw any inference 
from the absence of any submission or response to any 
invitation pursuant to paragraphs (1) or (2) above.

(4) Article 3 (5)-(9) of this Appendix shall apply equally to 
any submission by a non-disputing treaty Party.
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APPENDIX IV 

SCHEDULE OF COSTS

Arbitration Costs

Article 1 Registration Fee

(1) The Registration Fee referred to in Article 7 of the 
Arbitration Rules is EUR 3,000.

(2) The Registration Fee is non-refundable and constitutes 
a part of the Administrative Fee in Article 3 below. The 
Registration Fee shall be credited to the Advance on 
Costs to be paid by the Claimant pursuant to Article 51 
of the Arbitration Rules.

Article 2 Fees of the Arbitral Tribunal

(1) The Board shall determine the fee of a Chairperson 
or sole arbitrator based on the amount in dispute in 
accordance with the table below. 

(2) Co-arbitrators shall each receive 60 per cent of the fee 
of the Chairperson. After consultation with the Ar-
bitral Tribunal, the Board may decide that a different 
percentage shall apply.

(3) The amount in dispute shall be the aggregate value 
of all claims, counterclaims and set-offs. Where the 
amount in dispute cannot be ascertained, the Board 
shall determine the Fees of the Arbitral Tribunal hav-
ing regard to all relevant circumstances.

(4) In exceptional circumstances, the Board may deviate 
from the amounts set out in the table.

Article 3 Administrative Fee

(1) The Administrative Fee shall be determined in accor-
dance with the table below.

(2) The amount in dispute shall be the aggregate value 
of all claims, counterclaims and set-offs. Where the 
amount in dispute cannot be ascertained, the Board 
shall determine the Administrative Fee having regard 
to all relevant circumstances.

(3) In exceptional circumstances, the Board may deviate 
from the amounts set out in the table.

Article 4 Expenses

In addition to the Fees of the arbitrator(s) and the Adminis-
trative Fee, the Board shall fix an amount to cover any rea-

sonable expenses incurred by the arbitrator(s) and the SCC. 
The expenses of the arbitrator(s) may include the fee and 
expenses of any expert appointed by the Arbitral Tribunal 
pursuant to Article 34 of the Arbitration Rules.

Article 5 Pledge

By paying the Advance on Costs pursuant to Article 51 
(1) of the Arbitration Rules, each party irrevocably and 
unconditionally pledges to the SCC and to the arbitrators, 
as represented by the SCC, any rights over any amount paid 
to the SCC as continuing security for any liabilities for the 
Costs of the Arbitration. 

ARBITRATOR’S FEES



AtlAS Desk Book 2020

Fourth Edition  239

EXPEDITED ARBITRATION

MODEL ARBITRATION CLAUSE

Any dispute, controversy or claim arising out of or in 
connection with this contract, or the breach, termination 
or invalidity thereof, shall be finally settled by arbitration 
in accordance with the Rules for Expedited Arbitrations 
of the Arbitration Institute of the Stockholm Chamber of 
Commerce.

Recommended additions:

The seat of arbitration shall be […].
The language of the arbitration shall be […].
This contract shall be governed by the substantive law of 
[…].. 

RULES FOR EXPEDITED ARBITRATIONS OF THE 
ARBITRATION INSTITUTE OF THE

STOCKHOLM CHAMBER OF COMMERCE

Adopted by the Stockholm Chamber of Commerce
and in force as of 1 January 2017

Under any arbitration agreement referring to the Rules for 
Expedited Arbitrations of the Arbitration Institute of the 
Stockholm Chamber of Commerce (the “Rules for Expe-
dited Arbitrations”) the parties shall be deemed to have 
agreed that the following rules, or such amended rules, in 
force on the date of the commencement of the arbitration, 
or the filing of an application for the appointment of an 
Emergency Arbitrator, shall be applied unless otherwise 
agreed by the parties.

The English text prevails over other language versions.
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RULES FOR EXPEDITED ARBITRATIONS OF THE
ARBITRATION INSTITUTE OF THE 

STOCKHOLM CHAMBER OF COMMERCE

Arbitration Institute of the
Stockholm Chamber of Commerce

Article 1 About the SCC

The Arbitration Institute of the Stockholm Chamber of 
Commerce (the “SCC”) is the body responsible for the 
administration of disputes in accordance with the “SCC 
Rules”; the Arbitration Rules of the Arbitration Institute of 
the Stockholm Chamber of Commerce (the “Arbitration 
Rules”) and the Rules for Expedited Arbitrations of the 
Stockholm Chamber of Commerce (the “Rules for Expe-
dited Arbitrations”), and other procedures or rules agreed 
upon by the parties. The SCC is composed of a board of 
directors (the “Board”) and a secretariat (the “Secretariat”). 
Detailed provisions regarding the organisation of the SCC 
are set out in Appendix I.

General rules

Article 2 General conduct of the participants to the 
 arbitration 

(1) Throughout the proceedings, the SCC, the Arbitrator
and the parties shall act in an efficient and expeditious
manner.

(2) In all matters not expressly provided for in these Rules,
the SCC, the Arbitrator and the parties shall act in the
spirit of these Rules and shall make every reasonable

effort to ensure that any award is legally enforceable.

Article 3 Confidentiality 

Unless otherwise agreed by the parties, the SCC, the Ar-
bitrator and any administrative secretary of the Arbitrator 
shall maintain the confidentiality of the arbitration and the 
award.

Article 4 Time periods

The Board may, on application by either party or on its own 
motion, extend any time period set by the SCC for a party 
to comply with a particular direction.

Article 5 Notices 

(1) Any notice or other communication from the Secre-
tariat or the Board shall be delivered to the last known
address of the addressee.

(2) Any notice or other communication shall be deliv-
ered by courier or registered mail, e-mail or any other
means that records the sending of the communication.

(3) A notice or communication sent in accordance with
paragraph (2) shall be deemed to have been received
by the addressee on the date it would normally have
been received given the means of communication
used.

(4) This article shall apply equally to any communications
from the Arbitrator.

Commencement of proceedings

Article 6 Request for Arbitration

The Request for Arbitration, which also constitutes the 
Statement of Claim, shall include: 

(i) the names, addresses, telephone numbers and
e-mail addresses of the parties and their counsel;

(ii) the specific relief sought, including an estimate of
the monetary value of the claims;

(iii) the factual and legal basis the Claimant relies on;
(iv) any evidence the Claimant relies on;
(v) a copy or description of the arbitration agreement

or clause under which the dispute is to be settled;
(vi) where claims are made under more than one arbi-

tration agreement, an indication of the arbitration
agreement under which each claim is made; and
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(vii) comments on the seat of arbitration.

Article 7 Registration Fee 

(1) Upon filing the Request for Arbitration, the Claimant
shall pay a Registration Fee. The amount of the Regis-
tration Fee shall be determined in accordance with the
Schedule of Costs (Appendix III) in force on the date
the Request for Arbitration is filed.

(2) If the Registration Fee is not paid upon filing the
Request for Arbitration, the Secretariat shall set a
time period within which the Claimant shall pay the
Registration Fee. If the Registration Fee is not paid
within this time period, the Secretariat shall dismiss
the Request for Arbitration.

Article 8 Commencement of arbitration

Arbitration shall be deemed to commence on the date the 
SCC receives the Request for Arbitration.

Article 9 Answer

(1) The Secretariat shall send a copy of the Request for
Arbitration and any attached documents to the Re-
spondent. The Secretariat shall set a time period within
which the Respondent shall submit an Answer to the
SCC. The Answer, which also constitutes the Statement
of Defence, shall include:

(i) any objections concerning the existence, validi-
ty or applicability of the arbitration agreement;
failure to object shall preclude the Respondent
from raising such objections at a later stage of the
proceedings;

(ii) a statement whether, and to what extent, the Re-
spondent admits or denies the relief sought by the
Claimant;

(iii) the factual and legal basis the Respondent relies
on;

(iv) any counterclaim or set-off and the grounds on
which it is based, including an estimate of the
monetary value thereof;

(v) where counterclaims or set-offs are made under
more than one arbitration agreement, an indi-
cation of the arbitration agreement under which
each counterclaim or set-off is made;

(vi) any evidence the Respondent relies on; and
(vii) comments on the seat of arbitration.

(2) The Secretariat shall send a copy of the Answer to the
Claimant. The Claimant may be given an opportunity
to submit comments on the Answer, having regard to
the circumstances of the case.

(3) Failure by the Respondent to submit an Answer shall
not prevent the arbitration from proceeding.

Article 10 Request for further details

(1) The Board may request further details from either
party regarding any of their written submissions to the
SCC.

(2) If the Claimant fails to comply with a request for fur-
ther details, the Board may dismiss the case.

(3) If the Respondent fails to comply with a request for
further details regarding its counterclaim or set-off, the
Board may dismiss the counterclaim or set-off.

(4) Failure by the Respondent to otherwise comply with a
request for further details shall not prevent the arbitra-
tion from proceeding.

Article 11 Agreement on the application of the Arbitra-
tion Rules

After receiving the Answer, and prior to the appointment 
of the Arbitrator, the SCC may invite the parties to agree to 
apply the Arbitration Rules with either a sole or three ar-
bitrator(s), having regard to the complexity of the case, the 
amount in dispute and any other relevant circumstances. 

Article 12 Decisions by the Board

The Board takes decisions as provided under these Rules, 
including deciding:

(i) whether the SCC manifestly lacks jurisdiction
over the dispute pursuant to Article 13(i);

(ii) whether to grant a request for joinder pursuant to
Article 14;

(iii) whether claims made under multiple contracts
shall proceed in a single arbitration pursuant to
Article 15;

(iv) whether to consolidate cases pursuant to Article
16;

(v) on any appointment of arbitrator pursuant to
Article 18;

(vi) on any challenge to an arbitrator pursuant to Arti-
cle 20;

(vii) on the seat of arbitration pursuant to Article 26;
and

(viii) on the Advance on Costs pursuant to Article 51.

Article 13 Dismissal

The Board shall dismiss a case, in whole or in part, if:

(i) the SCC manifestly lacks jurisdiction over the
dispute; or
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(ii) the Advance on Costs is not paid pursuant to
Article 51.

Article 14 Joinder of additional parties

(1) A party to the arbitration may request the Board to
join one or more additional parties to the arbitration.

(2) The Request for Joinder shall be made as early as pos-
sible. A Request for Joinder made after the submission
of the Answer will not be considered, unless the Board
decides otherwise. Articles 6 and 7 shall apply mutatis
mutandis to the Request for Joinder.

(3) Arbitration against the additional party shall be
deemed to commence on the date the SCC receives the
Request for Joinder.

(4) The Secretariat shall set a time period within which the
additional party shall submit an Answer to the Request
for Joinder. Article 9 applies mutatis mutandis to the
Answer to the Request for Joinder.

(5) The Board may decide to join one or more additional
parties provided that the SCC does not manifestly
lack jurisdiction over the dispute between the parties,
including any additional party requested to be joined
to the arbitration, pursuant to Article 13(i).

(6) In deciding whether to grant the Request for Joinder
where claims are made under more than one arbi-
tration agreement, the Board shall consult with the
parties and shall have regard to Article 15(3)(i)-(iv).

(7) In all cases where the Board decides to grant the
Request for Joinder, any decision as to the Arbitrator’s
jurisdiction over any party joined to the arbitration
shall be made by the Arbitrator.

(8) Where the Board decides to grant the Request for
Joinder and the additional party does not agree to any
Arbitrator already appointed, the Board may release
the Arbitrator and make an appointment in accordance
with Article 18 (2)-(4), unless all parties, including the
additional party, agree on a different procedure for the
appointment of the Arbitrator.

Article 15 Multiple contracts in a single arbitration

(1) Parties may make claims arising out of or in connec-
tion with more than one contract in a single arbitra-
tion.

(2) If any party raises any objections as to whether all of

the claims made against it may be determined in a 
single arbitration, the claims may  proceed in a single 
arbitration provided that the SCC does not manifestly 
lack jurisdiction over the dispute between the parties 
pursuant to Article 13 (i).

(3) In deciding whether the claims shall proceed in a sin-
gle arbitration, the Board shall consult with the parties
and shall have regard to:

(i) whether the arbitration agreements under which
the claims are made are compatible;

(ii) whether the relief sought arises out of the same
transaction or series of transactions;

(iii) the efficiency and expeditiousness of the proceed-
ings; and

(iv) any other relevant circumstances.

(4) In all cases where the Board decides that the claims
may proceed in a single arbitration, any decision as to
the Arbitrator’s jurisdiction over the claims shall be
made by the Arbitrator.

Article 16 Consolidation of arbitrations

(1) At the request of a party the Board may decide to
consolidate a newly commenced arbitration with a
pending arbitration, if:

(i) the parties agree to consolidate;
(ii) all the claims are made under the same arbitration

agreement; or
(iii) where the claims are made under more than one

arbitration agreement, the relief sought arises out
of the same transaction or series of transactions
and the Board considers the arbitration agree-
ments to be compatible.

(2) In deciding whether to consolidate, the Board shall
consult with the parties and the Arbitrator and shall
have regard to:

(i) the stage of the pending arbitration;
(ii) the efficiency and expeditiousness of the proceed-

ings; and
(iii) any other relevant circumstances.

(3) Where the Board decides to consolidate, the Board
may release any Arbitrator already appointed.
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The Arbitrator

Article 17 Number of Arbitrators 

The arbitration shall be decided by a sole Arbitrator. 

Article 18 Appointment of Arbitrator

(1) The parties may agree on a procedure for appointment
of the Arbitrator.

(2) Where the parties have not agreed on a procedure, or if
the Arbitrator has not been appointed within the time
period agreed by the parties or, where the parties have
not agreed on a time period, within the time period set
by the Board, the appointment shall be made pursuant
to paragraphs (3)–(5).

(3) The parties shall be given 10 days to jointly appoint the
Arbitrator. If the parties fail to appoint the Arbitrator
within this time, the Board shall make the appoint-
ment.

(4) If the parties are of different nationalities, the Arbitra-
tor shall be of a different nationality than the parties,
unless the parties have agreed otherwise or the Board
otherwise deems it appropriate.

(5) When appointing the Arbitrator, the Board shall con-
sider the nature and circumstances of the dispute, the
applicable law, the seat and language of the arbitration
and the nationality of the parties.

Article 19 Impartiality, independence and availability 

(1) The Arbitrator must be impartial and independent.

(2) Before being appointed, a prospective arbitrator shall
disclose any circumstances that may give rise to justifi-
able doubts as to the prospective arbitrator’s impartiali-
ty or independence.

(3) Once appointed, the Arbitrator shall submit to the
Secretariat a signed statement of acceptance, avail-
ability, impartiality and independence disclosing any
circumstances that may give rise to justifiable doubts
as to the Arbitrator’s impartiality or independence.
The Secretariat shall send a copy of the statement of
acceptance, availability, impartiality and independence
to the parties.

(4) The Arbitrator shall immediately inform the parties
in writing if any circumstances that may give rise to
justifiable doubts as to the Arbitrator’s impartiality or

independence arise during the course of the arbitra-
tion.

Article 20 Challenge to Arbitrator

(1) A party may challenge the Arbitrator if circumstances
exist that give rise to justifiable doubts as to the Arbi-
trator’s impartiality or independence or if the Arbitra-
tor does not possess the qualifications agreed by the
parties.

(2) A party may challenge an arbitrator it has appointed,
or in whose appointment it has participated, only for
reasons it becomes aware of after the appointment was
made.

(3) A party wishing to challenge the Arbitrator shall sub-
mit a written statement to the Secretariat stating the
reasons for the challenge, within 15 days from the date
the circumstances giving rise to the challenge became
known to the party. Failure to challenge the Arbitrator
within the stipulated time constitutes a waiver of the
party’s right to make the challenge.

(4) The Secretariat shall notify the parties and the Arbitra-
tor of the challenge and give them an opportunity to
submit comments.

(5) If the other party agrees to the challenge, the Arbitra-
tor shall resign. In all other cases, the Board shall take
the final decision on the challenge.

Article 21 Release from appointment

(1) The Board shall release the Arbitrator from appoint-
ment where:

(i) the Board accepts the resignation of the Arbitra-
tor;

(ii) a challenge to the Arbitrator under Article 20 is
sustained; or

(iii) the Arbitrator is otherwise unable or fails to per-
form the Arbitrator’s functions.

(2) Before the Board releases an arbitrator, the Secretariat
may give the parties and the Arbitrator an opportunity
to submit comments.

Article 22 Replacement of Arbitrator

(1) The Board shall appoint a new Arbitrator where the
Arbitrator has been released from appointment pursu-
ant to Article 21, or where the Arbitrator has died.
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(2) Where the Arbitrator has been replaced, the new
Arbitrator shall decide whether and to what extent the
proceedings are to be repeated.

The proceedings before the Arbitrator

Article 23 Referral to the Arbitrator

When the Arbitrator has been appointed and the Advance 
on Costs has been paid, the Secretariat shall refer the case 
to the Arbitrator.

Article 24 Conduct of the arbitration

(1) The Arbitrator may conduct the arbitration in such
manner as the Arbitrator considers appropriate, subject
to these Rules and any agreement between the parties.

(2) In all cases, the Arbitrator shall conduct the arbitration
in an impartial, efficient and expeditious manner, giv-
ing each party an equal and reasonable opportunity to
present its case, considering at all times the expedited
nature of the proceedings.

Article 25 Administrative secretary of the Arbitrator

(1) The Arbitrator may at any time during the arbitration
submit to the SCC a proposal for the appointment of
a specific candidate as administrative secretary. The
appointment is subject to the approval of the parties.

(2) The Arbitrator shall consult the parties regarding the
tasks of the administrative secretary. The Arbitrator
may not delegate any decision-making authority to the
administrative secretary.

(3) The administrative secretary must be impartial and
independent. The Arbitrator shall ensure that the ad-
ministrative secretary remains impartial and indepen-
dent at all stages of the arbitration.

(4) Before being appointed, the proposed administrative
secretary shall submit to the SCC a signed statement
of availability, impartiality and independence disclos-
ing any circumstances that may give rise to justifiable
doubts as to the proposed administrative secretary’s
impartiality or independence.

(5) A party may request the removal of the administrative
secretary based on the procedure set out in Article 20,
which shall apply mutatis mutandis to a challenge of
an administrative secretary. If the Board removes an
administrative secretary, the Arbitrator may propose
the appointment of another administrative secretary
in accordance with this Article. A request for removal

shall not prevent the arbitration from proceeding, 
unless the Arbitrator decides otherwise. 

(6) Any fee payable to the administrative secretary shall be
paid from the fees of the Arbitrator.

Article 26 Seat of arbitration

(1) Unless agreed upon by the parties, the Board shall
decide the seat of arbitration.

(2) The Arbitrator may, after consulting the parties,
conduct hearings at any place the Arbitrator considers
appropriate. The arbitration shall be deemed to have
taken place at the seat regardless of any hearing or
meeting held elsewhere.

(3) The award shall be deemed to have been made at the
seat of arbitration.

Article 27 Language

(1) Unless agreed upon by the parties, the Arbitrator shall
determine the language(s) of the arbitration. In so
determining, the Arbitrator shall have due regard to
all relevant circumstances and shall give the parties an
opportunity to submit comments.

(2) The Arbitrator may request that any documents sub-
mitted in languages other than  those of the arbitration
be accompanied by a translation into the language(s)
of the arbitration.

Article 28 Applicable law

(1) The Arbitrator shall decide the merits of the dispute
on the basis of the law(s) or rules of law agreed upon
by the parties. In the absence of such agreement, the
Arbitrator shall apply the law or rules of law that the
Arbitrator considers most appropriate.

(2) Any designation by the parties of the law of a given
state shall be deemed to refer to the substantive law of
that state, not to its conflict of laws rules.

(3) The Arbitrator shall decide the dispute ex aequo et
bono or as amiable compositeur only if the parties
have expressly authorised the Arbitrator to do so.

Article 29 Case management conference and timetable

(1) After the referral of the case to the Arbitrator, the
Arbitrator shall promptly hold a case management
conference with the parties to organise, schedule and
establish procedures for the conduct of the arbitration.
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(2) The case management conference may be conducted in
person or by any other means.

(3) Having regard to the circumstances of the case, the Ar-
bitrator and the parties shall seek to adopt procedures
enhancing the efficiency and expeditiousness of the
proceedings.

(4) During or immediately following the case management
conference, and no later than 7 days from the referral
of the case to the Arbitrator, the Arbitrator shall seek to
establish a timetable for the conduct of the arbitration,
including the date for making the award.

(5) The Arbitrator may, after consulting the parties, hold
further case management conferences and issue re-
vised timetables as the Arbitrator deems appropriate.
The Arbitrator shall send a copy of the timetable to the
parties and to the Secretariat.

Article 30 Written submissions

(1) The parties may make one supplementary written sub-
mission in addition to the Request for Arbitration and
the Answer. In circumstances  the Arbitrator considers
to be compelling, the Arbitrator may allow the parties
to make further written submissions.

(2) Written submissions shall be brief and the time
limits for the filing of submissions may not exceed 15
working days, subject to any other time limit that the
Arbitrator, for compelling reasons, may determine.

(3) The Arbitrator may order a party to finally state its
claims for relief and the facts and evidence relied on.
At the expiration of the time for such statement, the
party may not amend its claim for relief nor adduce
additional facts or evidence, unless the Arbitrator, for
compelling reasons, so permits.

Article 31 Amendments

At any time prior to the close of proceedings pursuant to 
Article 41, a party may amend or supplement its claim, 
counterclaim, defence or set-off provided its case, as 
amended or supplemented, is still comprised by the arbitra-
tion agreement, unless the Arbitrator considers it inap-
propriate to allow such amendment or supplement having 
regard to the delay in making it, the prejudice to the other 
party or any other relevant 
circumstances.

Article 32 Evidence 

(1) The admissibility, relevance, materiality and weight of
evidence shall be for the Arbitrator to determine.

(2) The Arbitrator may order a party to identify the docu-
mentary evidence it intends to rely on and specify the
circumstances intended to be proved by such evidence.

(3) At the request of a party, or exceptionally on its own
motion, the Arbitrator may order a party to produce
any documents or other evidence that may be relevant
to the case and material to its outcome.

Article 33 Hearings 

(1) A hearing shall be held only at the request of a party
and if the Arbitrator considers the reasons for the
request to be compelling.

(2) The Arbitrator shall, in consultation with the parties,
determine the date, time and location of any hearing
and shall provide the parties with reasonable notice
thereof.

(3) Unless otherwise agreed by the parties, hearings will
be held in private.

Article 34 Witnesses

(1) In advance of any hearing, the Arbitrator may order
the parties to identify each witness or expert they
intend to call and specify the circumstances intended
to be proved by each testimony.

(2) The testimony of witnesses or party-appointed experts
may be submitted in the form of signed statements.

(3) Any witness or expert, on whose testimony a party
seeks to rely, shall attend a hearing for examination,
unless otherwise agreed by the parties.

Article 35 Experts appointed by the Arbitrator

(1) After consulting the parties, the Arbitrator may ap-
point one or more experts to report to the Arbitrator
on specific issues set out by the Arbitrator in writing.

(2) Upon receipt of a report from an expert the Arbitrator
has appointed, the Arbitrator shall send a copy of the
report to the parties and shall give the parties an op-
portunity to submit written comments on the report.

(3) Upon the request of a party, the parties shall be given
an opportunity to examine any expert appointed by
the Arbitrator at a hearing.
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Article 36 Default

(1) If a party, without good cause, fails to make a written
submission in accordance with Article 30, fails to
appear at a hearing, or otherwise fails to avail itself of
the opportunity to present its case, the Arbitrator may
proceed with the arbitration and make an award.

(2) If a party, without good cause, fails to comply with any
provision of, or requirement under, these Rules or any
procedural order given by the Arbitrator, the Arbitra-
tor may draw such inferences as it considers appropri-
ate.

Article 37 Waiver

A party who, during the arbitration, fails to object without 
delay to any failure to comply with the arbitration agree-
ment, these Rules or other rules applicable to the proceed-
ings, shall be deemed to have waived the right to object to 
such failure.

Article 38 Interim measures

(1) The Arbitrator may, at the request of a party, grant any
interim measures the Arbitrator deems appropriate.

(2) The Arbitrator may order the party requesting an inter-
im measure to provide appropriate security in connec-
tion with the measure.

(3) An interim measure shall take the form of an order or
an award.

(4) Provisions with respect to interim measures requested
before arbitration has commenced, or before a case has
been referred to an Arbitrator, are set out in Appendix
II.

(5) A request for interim measures made by a party to a ju-
dicial authority is not incompatible with the arbitration
agreement or with these Rules.

Article 39 Security for costs

(1) The Arbitrator may, in exceptional circumstances and
at the request of a party, order any Claimant or Coun-
terclaimant to provide security for costs in any manner
the Arbitrator deems appropriate.

(2) In determining whether to order security for costs, the
Arbitrator shall have regard to:

(i) the prospects of success of the claims, counter-
claims and defences;

(ii) the Claimant’s or Counterclaimant’s ability to com-

ply with an adverse costs award and the availabil-
ity of assets for enforcement of an adverse costs 
award;

(iii) whether it is appropriate in all the circumstances
of the case to order one party to provide security;
and

(iv) any other relevant circumstances.

(3) If a party fails to comply with an order to provide
security, the Arbitrator may stay or dismiss the party’s
claims in whole or in part.

(4) Any decision to stay or to dismiss the party’s claims
shall take the form of an order or an award.

Article 40 Summary procedure

(1) A party may request that the Arbitrator decide one or
more issues of fact or law by way of summary proce-
dure, without necessarily undertaking every proce-
dural step that might otherwise be adopted for the
arbitration.

(2) A request for summary procedure may concern issues
of jurisdiction, admissibility or the merits. It may
include, for example, an assertion that:

(i) an allegation of fact or law material to the out-
come of the case is manifestly  unsustainable;

(ii) even if the facts alleged by the other party are
assumed to be true, no award could be rendered
in favour of that party under the applicable law; or

(iii) any issue of fact or law material to the outcome of
the case is, for any other reason, suitable to deter-
mination by way of summary procedure.

(3) The request shall specify the grounds relied on and the
form of summary procedure proposed, and demon-
strate that such procedure is efficient and appropriate
in all the circumstances of the case.

(4) After providing the other party an opportunity to
submit comments, the Arbitrator shall issue an order
either dismissing the request or fixing the summary
procedure in the form the Arbitrator deems appropri-
ate.

(5) In determining whether to grant a request for sum-
mary procedure, the Arbitrator shall have regard to all
relevant circumstances, including the extent to which
the summary procedure contributes to a more efficient
and expeditious resolution of the dispute.

(6) If the request for summary procedure is granted, the
Arbitrator shall seek to make an order or award on the



Chapter 23 - Stockholm Chamber - AISCC

248 The Atlanta International Arbitration Society

issues under consideration in an efficient and expedi-
tious manner having regard to the circumstances of the 
case, while giving each party an equal and reasonable 
opportunity to present its case pursuant to Article 24 
(2).

Article 41 Close of proceedings

The Arbitrator shall declare the proceedings closed when 
the Arbitrator is satisfied that the parties have had a rea-
sonable opportunity to present their cases. In exceptional 
circumstances, prior to the making of the final award, the 
Arbitrator may reopen the proceedings on the Arbitrator’s 
own motion, or on the application of a party.

Awards and decisions

Article 42 Making of awards

(1) The Arbitrator shall make the award in writing and
sign the award. A party may request a reasoned award
no later than at the closing statement.

(2) An award shall include the date of the award and the
seat of arbitration in accordance with Article 26.

(3) The Arbitrator shall deliver a copy of the award to each
of the parties and to the SCC without delay.

Article 43 Time limit for final award

The final award shall be made no later than three months 
from the date the case was referred to the Arbitrator pur-
suant to Article 23. The Board may extend this time limit 
upon a reasoned request from the Arbitrator, or if other-
wise deemed necessary, having due regard to the expedited 
nature of the proceedings.

Article 44 Separate award

The Arbitrator may decide a separate issue or part of the 
dispute in a separate award.

Article 45 Settlement or other grounds for termination 
of the arbitration

(1) If the parties reach a settlement before the final award
is made, the Arbitrator may, at the request of both par-
ties, make a consent award recording the settlement.

(2) If the arbitration is terminated for any other reason be-
fore the final award is made, the Arbitrator shall issue
an award recording the termination.

Article 46 Effect of an award

An award shall be final and binding on the parties when 
rendered. By agreeing to arbitration under these Rules, the 
parties undertake to carry out any award without delay.

Article 47 Correction and interpretation of an award

(1) Within 30 days of receiving an award, a party may,
upon notice to the other party, request that the Arbi-
trator correct any clerical, typographical or computa-
tional errors in the award, or provide an interpretation
of a specific point or part of the award. After giving the
other party an opportunity to comment on the request
and if the Arbitrator considers the request justified,
the Arbitrator shall make the correction or provide the
interpretation within 30 days of receiving the request.

(2) The Arbitrator may correct any error of the type
referred to in paragraph (1) above on the Arbitrator’s
own motion within 30 days of the date of an award.

(3) Any correction or interpretation of an award shall be
in writing and shall comply with the requirements of
Article 42.

Article 48 Additional award

Within 30 days of receiving an award, a party may, upon 
notice to the other party, request that the Arbitrator make 
an additional award on claims presented in the arbitration 
but not determined in the award. After giving the other 
party an opportunity to comment on the request and if the 
Arbitrator considers the request justified, the Arbitrator 
shall make the additional award within 30 days of receiv-
ing  the request. When deemed necessary, the Board may 
extend this 30 day time limit. 

Costs of the Arbitration

Article 49 Costs of the Arbitration

(1) The Costs of the Arbitration consist of:

(i) the Fee of the Arbitrator;
(ii) the Administrative Fee; and
(iii) the expenses of the Arbitrator and the SCC.

(2) Before making the final award, the Arbitrator shall
request that the Board finally determine the Costs of
the Arbitration. The Board shall finally determine the
Costs of the Arbitration in accordance with the Sched-
ule of Costs (Appendix III) in force on the date of
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commencement of the arbitration pursuant to Article 
8. 

(3) In finally determining the Costs of the Arbitration,
the Board shall have regard to the extent to which the
Arbitrator has acted in an efficient and expeditious
manner, the complexity of the dispute and any other
relevant circumstances.

(4) If the arbitration is terminated before the final award
is made pursuant to Article 45, the Board shall finally
determine the Costs of the Arbitration having regard
to the stage of the arbitration, the work performed by
the Arbitrator and any other relevant circumstances.

(5) The Arbitrator shall include in the final award the
Costs of the Arbitration as finally determined by the
Board and specify the fees and expenses of the Arbitra-
tor and the SCC.

(6) Unless otherwise agreed by the parties, the Arbitrator
shall, at the request of a party, apportion the Costs of
the Arbitration between the parties, having regard to
the outcome of the case, each party’s contribution to
the efficiency and expeditiousness of the arbitration
and any other relevant circumstances.

(7) The parties are jointly and severally liable to the Arbi-
trator and to the SCC for the Costs of the Arbitration.

Article 50 Costs incurred by a party

Unless otherwise agreed by the parties, the Arbitrator may 
in the final award, at the request of a party, order one party 
to pay any reasonable costs incurred by another party, 
including costs for legal representation, having regard to 
the outcome of the case, each party’s contribution to the 
efficiency and expeditiousness of the arbitration and any 
other relevant circumstances.

Article 51 Advance on Costs

(1) The Board shall determine an amount to be paid by the
parties as an Advance on Costs.

(2) The Advance on Costs shall correspond to the esti-
mated amount of the Costs of Arbitration pursuant to
Article 49 (1).

(3) Each party shall pay half of the Advance on Costs,
unless separate advances are determined. Where
counterclaims or set-offs are submitted, the Board may
decide that each  party shall pay advances correspond-
ing to its claims. Where an additional party is joined to
the arbitration pursuant to Article 14, the Board may
determine each party’s share of the Advance on Costs

as it deems appropriate, having regard to the circum-
stances of the case.

(4) At the request of the Arbitrator, or if otherwise deemed
necessary, the Board may order parties to pay addi-
tional advances during the course of the arbitration.

(5) If a party fails to make a required payment, the Secre-
tariat shall give the other party an opportunity to do
so within a specified period of time. If the payment is
not made within that time, the Board shall dismiss the
case in whole or in part. If the other party makes the
required payment, the Arbitrator may, at the request of
that party, make a separate award for reimbursement
of the payment.

(6) At any stage during the arbitration or after the Award
has been made, the Board may draw on the Advance
on Costs to cover the Costs of the Arbitration.

(7) The Board may decide that part of the Advance on
Costs may be provided in the form of a bank guarantee
or  other form of security.

Miscellaneous

Article 52 Exclusion of liability

Neither the SCC, the Arbitrator, the administrative secre-
tary, nor any expert appointed by the Arbitrator, is liable 
to any party for any act or omission in connection with the 
arbitration unless such act or omission constitutes wilful 
misconduct or gross negligence.
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APPENDIX I 

ORGANISATION

Article 1 About the SCC

The Arbitration Institute of the Stockholm Chamber of 
Commerce (the “SCC”) is a body providing administrative 
services in relation to the settlement of disputes. The SCC is 
part of the Stockholm Chamber of Commerce, but is inde-
pendent in exercising its functions in the administration of 
disputes. The SCC is composed of a board of directors (the 
“Board”) and a secretariat (the “Secretariat”). 

Article 2 Function of the SCC

The SCC does not itself decide disputes. The function of the 
SCC is to:

(i) administer domestic and international disputes in
accordance with the SCC Rules and other proce-
dures or rules agreed upon by the parties; and

(ii) provide information concerning arbitration and
mediation matters.

Article 3 The Board

The Board shall be composed of one chairperson, a max-
imum of three vice-chairpersons and a maximum of 12 
additional members. The Board includes both Swedish and 
non-Swedish nationals. 

Article 4 Appointment of the Board

The Board shall be appointed by the Board of Directors 
of the Stockholm Chamber of Commerce (the “Board of 
Directors”). The members of the Board shall be appointed 
for a period of three years and, unless exceptional circum-
stances apply, are only eligible for re-appointment in their 
respective capacities for one further three year period.

Article 5 Removal of a member of the Board

In exceptional circumstances, the Board of Directors may 
remove a member of the Board. If a member resigns or is 
removed during a term of office, the Board of Directors 
shall appoint a new member for the remainder of the term.

Article 6 Function of the Board

The function of the Board is to take the decisions required 
of the SCC in administering disputes under the SCC Rules 
and any other rules or procedures agreed upon by the par-
ties. Such decisions include decisions on the jurisdiction of 

the SCC, determination of advances on costs, appointment 
of arbitrators, decisions upon challenges to arbitrators, 
removal of arbitrators and the fixing of arbitration costs. 

Article 7 Decisions by the Board

Two members of the Board form a quorum. If a majority 
is not attained, the Chairperson has the casting vote. The 
Chairperson or a Vice Chairperson may take decisions 
on behalf of the Board in urgent matters. A committee of 
the Board may be appointed to take certain decisions on 
behalf of the Board. The Board may delegate decisions to 
the Secretariat, including decisions on advances on costs, 
extension of time for rendering an award, dismissal for 
non-payment of registration fee, release of arbitrators and 
fixing of arbitration costs. Decisions by the Board are final. 

Article 8 The Secretariat

The Secretariat acts under the direction of a Secretary 
General. The Secretariat carries out the functions assigned 
to it under the SCC Rules. The Secretariat may also take 
decisions delegated to it by the Board.  

Article 9 Procedures

The SCC shall maintain the confidentiality of the arbitra-
tion and the award and shall deal with the arbitration in an 
impartial, efficient and expeditious manner.

APPENDIX II 

EMERGENCY ARBITRATOR

Article 1 Emergency Arbitrator 

(1) A party may apply for the appointment of an Emer-
gency Arbitrator until the case has been referred to the
Arbitrator pursuant to Article 23 of the Rules for Expe-
dited Arbitrations.

(2) The powers of the Emergency Arbitrator shall be those
set out in Article 38 (1)-(3) of the Rules for Expedited
Arbitrations. Such powers terminate on referral of the
case to the Arbitrator pursuant to Article 23 of the
Rules for Expedited Arbitrations, or when an emergen-
cy decision ceases to be binding according to Article 9
(4) of this Appendix.

Article 2 Application for the appointment of an 
Emergency Arbitrator

An application for the appointment of an Emergency Arbi-
trator shall include:
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(i) the names, addresses, telephone numbers and
e-mail addresses of the parties and their counsel;

(ii) a summary of the dispute;
(iii) a statement of the interim relief sought and the

reasons therefor;
(iv) a copy or description of the arbitration agreement

or clause under which the dispute is to be settled; 
(v) comments on the seat of the emergency proceed-

ings, the applicable law(s) and the language(s) of
the proceedings; and

(vi) proof of payment of the costs for the emergency
proceedings pursuant to Article 10 (1) of this
Appendix.

Article 3 Notice

As soon as an application for the appointment of an Emer-
gency Arbitrator has been received, the Secretariat shall 
send the application to the other party.

Article 4 Appointment of the Emergency Arbitrator

(1) The Board shall seek to appoint an Emergency Arbitra-
tor within 24 hours of receipt of the application.

(2) An Emergency Arbitrator shall not be appointed if the
SCC manifestly lacks jurisdiction over the dispute.

(3) Article 20 of the Rules for Expedited Arbitrations
applies to the challenge of an Emegency Arbitrator,
except that a challenge must be made within 24 hours
from the time the circumstances giving rise to the chal-
lenge became known to the party.

(4) An Emergency Arbitrator may not act as an arbitrator
in any future arbitration relating to the dispute, unless
otherwise agreed by the parties.

Article 5 Seat of the emergency proceedings 

The seat of the emergency proceedings shall be that which 
has been agreed upon by the parties as the seat of the 
arbitration. If the seat of the arbitration has not been agreed 
by the parties, the Board shall determine the seat of the 
emergency proceedings.

Article 6 Referral to the Emergency Arbitrator

Once an Emergency Arbitrator has been appointed, the 
Secretariat shall promptly refer the application to the Emer-
gency Arbitrator.

Article 7 Conduct of the emergency proceedings

Article 24 of the Rules for Expedited Arbitrations shall 
apply to the emergency proceedings, taking into account 
the urgency inherent in such proceedings.

Article 8 Emergency decisions on interim measures

(1) Any emergency decision on interim measures shall be
made no later than 5 days from the date the applica-
tion was referred to the Emergency Arbitrator pur-
suant to Article 6 of this Appendix. The Board may
extend this time limit upon a reasoned request from
the Emergency Arbitrator, or if otherwise deemed
necessary.

(2) Any emergency decision on interim measures shall:

(i) be made in writing;
(ii) state the date when it was made, the seat of the

emergency proceedings and the reasons upon
which the decision is based; and

(iii) be signed by the Emergency Arbitrator.

(3) The Emergency Arbitrator shall promptly deliver a
copy of the emergency decision to each of the parties
and to the SCC.

Article 9 Binding effect of emergency decisions

(1) An emergency decision shall be binding on the parties
when rendered.

(2) At the reasoned request of a party, the Emergency Ar-
bitrator may amend or revoke the emergency decision.

(3) By agreeing to arbitration under the Rules for Expedit-
ed Arbitrations, the parties undertake to comply with
any emergency decision without delay.

(4) The emergency decision ceases to be binding if:

(i) the Emergency Arbitrator or an Arbitrator so
decides;

(ii) an Arbitrator makes a final award;
(iii) arbitration is not commenced within 30 days from

the date of the emergency decision; or
(iv) the case is not referred to an Arbitrator within 90

days from the date of the emergency decision.
(5) An Arbitrator is not bound by the decision(s) and

reasons of the Emergency Arbitrator.
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Article 10 Costs of the emergency proceedings

(1) The party applying for the appointment of an Emer-
gency Arbitrator shall pay the costs set out in

paragraph (2) (i) and (ii) below upon filing the application.

(2) The costs of the emergency proceedings include:

(i) the fee of the Emergency Arbitrator which
amounts to EUR 16,000;

(ii) the application fee of EUR 4,000; and
(iii) the reasonable costs incurred by the parties, in-

cluding costs for legal representation.

(3) At the request of the Emergency Arbitrator, or if oth-
erwise deemed appropriate, the Board may decide to
increase or reduce the costs set out in paragraph (2) (i)
and (ii) above, having regard to the nature of the case,
the work performed by the Emergency Arbitrator and
the SCC and any other relevant circumstances.

(4) If payment of the costs set out in paragraph (2) (i) and
(ii) above is not made in due time, the Secretariat shall
dismiss the application.

(5) At the request of a party, the Emergency Arbitrator
shall in the emergency decision apportion the costs of
the emergency proceedings between the parties.

(6) The Emergency Arbitrator shall apply the principles of
Articles 49 (6) and 50 of the Rules for Expedited Arbi-
trations when apportioning the costs of the emergency
proceedings.

APPENDIX III 

SCHEDULE OF COSTS

Arbitration Costs

Article 1 Registration Fee

(1) The Registration Fee referred to in Article 7 of the the
Rules for Expedited Arbitrations is EUR 2 500.

(2) The Registration Fee is non-refundable and constitutes
a part of the Administrative Fee in Article 3 below. The
Registration Fee shall be credited to the Advance on
Costs to be paid by the Claimant pursuant to Article 51
of the Rules for Expedited Arbitrations.

Article 2 Fee of the Arbitrator

(1) The Board shall determine the Fee of the Arbitrator
based on the amount in dispute in accordance with the
table below.

(2) The amount in dispute shall be the aggregate value
of all claims, counterclaims and set-offs. Where the
amount in dispute cannot be ascertained, the Board
shall determine the Fee of the Arbitrator having regard
to all relevant circumstances.

(3) In exceptional circumstances, the Board may deviate
from the amounts set out in the table.

Article 3 Administrative Fee

(1) The Administrative Fee shall be determined in accor-
dance with the table below.

(2) The amount in dispute shall be the aggregate value
of all claims, counterclaims and set-offs. Where the
amount in dispute cannot be ascertained, the Board
shall determine the Administrative Fee having regard
to all relevant circumstances.

(3) In exceptional circumstances, the Board may deviate
from the amounts set out in the table.

Article 4 Expenses

In addition to the Fee of the Arbitrator and the Administra-
tive Fee, the Board shall fix an amount to cover any reason-
able expenses incurred by the Arbitrator and the SCC. The 
expenses of the Arbitrator may include the fee and expens-
es of any expert appointed by the Arbitrator pursuant to 
Article 35 of the Rules for Expedited Arbitrations.

Article 5 Pledge

By paying the Advance on Costs pursuant to Article 51 
(1) of the Rules for Expedited Arbitrations, each party
irrevocably and unconditionally pledges to the SCC and to
the Arbitrator, as represented by the SCC, any rights over
any amount paid to the SCC as continuing security for any
liabilities for the Costs of the Arbitration.
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MODEL  ARBITRATION CLAUSE 

“Any dispute, controversy or claim arising out of or relating
to this contract, or the breach, termination or invalidity
thereof shall be settled by arbitration in accordance with
the AIAC Arbitration Rules."

Recommended additions:

• The seat of arbitration shall be […].
• The language to be used in the arbitral proceedings

shall be […].
• This contract shall be governed by the substantive law

of […].
• Before referring the dispute to arbitration, the parties

shall seek an amicable settlement of that dispute by
mediation in accordance with the AIAC Mediation
Rules as in force on the date of the commencement of
mediation.

 MODEL  SUBMISSION AGREEMENT 

Parties wishing to substitute an existing arbitration
clause for one referring the dispute to arbitration under
the AIAC Arbitration Rules may adopt the following form
of agreement:

“The parties hereby agree that the dispute arising out
of the contract dated _____________ shall be settled by
arbitration under the AIAC Arbitration Rules.”

This form may also be used where a contract does not
contain an arbitration clause.

CHAPTER 24

Asian International Arbitration Centre
(AIAC)1

ABOUT THE AIAC

The Asian International Arbitration Centre (AIAC), for-
merly known as the Kuala Lumpur Regional Centre for
Arbitration (KLRCA) is a not-for-profit, non-governmen-
tal international arbitral institution that was established in 
1978 under the auspices of the Asian-African Legal Consul-
tative Organization (AALCO). It was the first centre of its 
kind to be established by the AALCO.

The AIAC operates as a holistic dispute management/
multi-service ADR global hub, with its expertise repre-
sented across multiple institutions and regions. Its network 
is comprised of an agglomeration of international practi-
tioners, businesses, trade associations and industries – and 
extends into state departments, government authorities, 
and inter-regional organisations. As of 2018, the AIAC’s 
network of specialists comprises 2,200 panellists from more 
than seventy countries, with expertise across thirty differ-
ent industries.

The AIAC has evolved into the pivotal integrated institution 
that it is today, serving as a catalyst for capacity building,
knowledge exchange, industry collaboration and policy 
development. More than 17,000 participants have thus far
been part of the Centre’s capacity building efforts, as 
AIAC continues to shape the ADR arena through training 
programs in niche areas such as adjudication, sports and 
Islamic finance.

Disputing parties can arbitrate under the AIAC Arbitration 
Rules. All arbitration rules incorporate the UNCITRAL
Arbitration Rules with suitable modifications and cover all 
aspects of the arbitral process.

The AIAC released its new AIAC Arbitration Rules 2018 in 
March 2018. The primary rationale behind the revision is
optimization of costs and duration of AIAC-administered 
arbitration proceedings, and improvement of quality of
arbitral awards. Highlights include: new provisions on con-
solidation of disputes, technical review of awards,

1  Reprinted with the kind permission of Asian International Arbitration 
Centre, formerly known as the Kuala Lumpur Regional Centre for Arbitra-
tion.  Copyright 2018.  All rights reserved.
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ARBITRATION RULES OF THE ASIAN 
INTERNATIONAL ARBITRATION CENTRE 
(MALAYSIA) (AIAC) IN FORCE AS OF 9TH 
MARCH 2017 

Under any arbitration  agreement referring to the AIAC Ar-
bitration  Rules the parties shall be deemed to have agreed  
that  the  following  rules,  or  such  amended rules,  in force 
on the date of the commencement of the arbitration, or the 
filing of an application for the appointment of an emergen-
cy arbitrator,  shall be applied unless otherwise agreed by 
the parties.

The English text prevails over other language versions. Any 
reference to the Kuala Lumpur  Regional Centre
for  Arbitration  (KLRCA) in any written  law or in any
instrument,  deed, title,  document,  bond, agreement or 
working arrangement shall, after the 28th  February
2018, be construed as a reference to the AIAC.

All approvals, directions, notices, guidelines, circulars, 
guidance notes, practice notes, rulings, decision, notifi-
cations, exemptions and other executive acts, howsoever 
called, given or made by the KLRCA before 28th   February 
2018, shall  continue  to  remain in  full force and effect, 
until amended, replaced, rescinded or revoked.

Part I
AIAC ARBITRATION RULES 
(Effective as of 9th March 2018)

Rule 1 General 
Rule 2 Commencement of Arbitration 
Rule 3 Notifications 
Rule 4 Appointment 
Rule 5 Challenge to the Arbitrators 
Rule 6 Powers of the Arbitral Tribunal 
Rule 7 Seat of Arbitration 
Rule 8 Interim Measures 
Rule 9 Joinder of Parties 
Rule 10 Consolidation of Proceedings and 

Concurrent Hearings 
Rule 11 Facilities 
Rule 12 Awards 
Rule 13 Costs 
Rule 14 Deposits 
Rule 15 Mediation to Arbitration 
Rule 16 Confidentiality 
Rule 17 No Liability 
Rule 18 Non-reliances 

PART II
UNCITRAL ARBITRATION RULES
(As revised in  2013)

[NOTE:  Separately printed in Chapter 12 of this Manual]

PART III 
SCHEDULES

Schedule 1 Arbitrator’s Fees and
AIAC Administrative Fees

A. International Arbitration
B. Domestic Arbitration

Schedule 2 Note on Fees, Expenses and Deposits
Schedule 3 Emergency Arbitrator 

GUIDE TO THE AIAC ARBITRATION 
RULES

1. The English text prevails over other language versions.

2. Definitions used in the AIAC Arbitration Rules:

“AIAC” means  the  Asian  International   Arbitra-
tion Centre (Malaysia);

“arbitral  tribunal”  means  a  sole  arbitrator   or  
a panel  of arbitrators  appointed pursuant to the AIAC 
Arbitration Rules;

“Article” or  “Articles” shall  refer to  the  num-
bered provisions  of  the  UNCITRAL Arbitration   Rules  
as contained in Part II of the AIAC Arbitration Rules;

“award” means a decision of the  arbitral  tribunal 
and includes any final, interim  or partial  award and any 
award on costs or interest but does not include interlocuto-
ry orders;

“days” means calendar days and includes week-
ends and public holidays;

“Director”   means   the   Director    of   the   
Asian International Arbitration Centre;

“domestic arbitration” means any arbitration 
which is not an international arbitration;
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“GST” means Goods and Services Tax as pre-
scribed by law;

“international arbitration” means an arbitration where –

a. one of the parties to an arbitration agreement,
at the time of the conclusion of that agreement,
has its place of business in any State other than
Malaysia;

b. one of the following is situated in any State other than
Malaysia in which the parties  have their  places of
business:

(i) the seat of arbitration if determined in, or pursuant
to, the arbitration agreement;

(ii) any place where a substantial part of the obligations
of    any   commercial    or    other relationship is to be
performed or the place with which the subject matter
of the dispute is most closely connected; or

c. the parties  have expressly agreed that  the subject
matter  of the arbitration  agreement relates to more
than one State.

“Party” or  “Parties” means a party  or  parties  
to an  arbitration   agreement  or,  in  any  case  where an 
arbitration  does not involve all parties to the arbitration 
agreement, means a party or parties to the arbitration;

“Rule”  or  “Rules” shall  refer  to  the  numbered 
provisions of the AIAC Arbitration Rules.

Part I
AIAC ARBITRATION RULES
(Effective as of 9th March 2018)

Introductory Provisions

1. The AIAC Arbitration Rules consist of the following
parts: Part I - AIAC Arbitration Rules, Part II - UNCI-
TRAL Arbitration Rules (as revised in 2013) and Part
III - Schedules.

Rule 1 
General

1. Where parties have agreed in writing to arbitrate their
disputes in accordance with the AIAC Arbitration
Rules, then:

a. such disputes shall be settled or resolved by arbi-
tration in accordance with the AIAC Arbitration
Rules;

b. the arbitration shall be conducted and adminis-
tered by the AIAC in accordance with the AIAC
Arbitration Rules; and

c. if the seat of arbitration  is  Malaysia,  Section  41,
Section 42, Section 43 and Section 46 of the Ma-
laysian Arbitration Act 2005 (as amended) shall
not apply.

2. The AIAC Arbitration Rules applicable to the arbitra-
tion shall be those in force at the time of commence-
ment of the arbitration unless otherwise agreed by the
parties.

3. To the extent that there is a conflict between Part I and
Part II of the AIAC Arbitration Rules, the provisions in
Part I shall prevail.

Rule 2
Commencement of Arbitration

1. The Party or Parties initiating arbitration under the
AIAC Arbitration Rules shall submit a request in
writing to commence arbitration (the “Commence-
ment Request”) to the Director. The Commencement
Request shall be accompanied by the following:

a. a copy of the written arbitration clause or a seper-
ate arbitration agreement;

b. a copy of the contractual documentation in which
the arbitration clause is contained or in respect of
which the arbitration  arises;

c. a copy of the notice of arbitration as described in
Article 3 accompanied by a confirmation that it
has been or is being served on all other Parties by
one or more means of service to be identified in
such confirmation; and

d. a proof of payment of the non-refundable registra-
tion fee amounting to USD795.00, or its equiva-
lent in another currency, in international arbitra-
tion and RM1,590.00 in domestic arbitration.1

2. The date on which the Director has received the
Commencement Request with all accompanying doc-
umentation shall be treated as the date on which the
arbitration has commenced. The AIAC will notify the
parties of the date of commencement of arbitration.

1 The amounts are inclusive of 6% GST.



AtlAS Desk Book 2020

Fourth Edition  257

c. if within 30 days after the appointment of the
second arbitrator the two arbitrators have not
agreed on the choice of the presiding arbitrator,
the presiding arbitrator shall be appointed by the
Director.

6. If the Director upon the request of a Party is to appoint
a sole arbitrator, a member of the arbitral tribunal or
emergency arbitrator, the Director shall appoint the
arbitrator in accordance with the AIAC Arbitration
Rules. In doing so, the Director at his own discretion
may seek such information from the Parties as the Di-
rector deems appropriate and exercise other powers as
vested in the Director by the AIAC Arbitration Rules.

7. Where the Parties have agreed that any arbitrator is to
be appointed by one or more parties, or by any author-
ity agreed by the parties, including where  the arbitra-
tors have already been appointed, that agreement shall
be treated as an agreement to  nominate an arbitrator
under the AIAC Arbitration Rules and shall be subject
to confirmation by the Director at his own discretion.

Rule 5
Challenge to the Arbitrators

1. An arbitrator may be challenged if circumstances exist
that give rise to justifiable doubts as to the arbitrator’s
impartiality or independence, or if the arbitrator does
not possess any requisite qualification on which the
Parties agreed.

2. A Party may challenge the arbitrator nominated by that
Party only for reasons which the Party becomes aware
of after the appointment has been made.

3. A challenge to an arbitrator shall be made by sending a
notice of challenge within 15 days after having received
the notice of appointment of the challenged arbitrator
or within 15 days after the circumstances mentioned in
Rule 5(1) became known to that Party.

4. The notice of challenge shall be sent simultaneously to
the other Parties, to the arbitrator who is challenged, to
the other members of the arbitral tribunal, if any, and
copied to the Director. The  notice shall be in writ-
ing and shall state the grounds for the challenge. The
notice of challenge shall be accompanied by a non-re-
fundable fee amounting to USD5,300.00, or its equiv-
alent in another currency, in international arbitration
and RM10,600.00 in domestic arbitration.2

5. The Director may order suspension of the arbitration
until the challenge is resolved.

2 The amounts ares inclusive of 6% GST

Rule 3 
Notifications

All documents served on the other party pursuant to 
Articles 3, 4, 20, 21, 22, 23 and 24 shall be served on the 
Director at the same time or immediately thereafter.

Rule 4 
Appointment

1. Where the parties have agreed to the AIAC Arbitration
Rules, the Director shall be the appointing authority.

2. The Parties are free to determine the number of arbi-
trators.

3. If the Parties fail to determine the number of arbitra-
tors and the Director does not determine the number
having regard to the circumstances of the case, the
arbitral tribunal shall:

a. in the case of an international arbitration, consist
of three arbitrators; and

b. in the case of a domestic arbitration, consist of a
sole arbitrator.

4. If the parties have agreed that a sole arbitrator is to be
appointed, the procedure for the appointment, unless
the Parties have agreed otherwise, shall be:

a. the Parties are free to agree on the sole arbitrator;
or

b. if within 30 days of the other Party’s receipt of the
notice of arbitration, the Parties have not reached
an agreement on the appointment of the sole arbi-
trator, any party may request for the sole arbitrator
to be appointed by the Director.

5. If the Parties  have  agreed  that  three  arbitrators  are
to be appointed, the procedure for the appointment,
unless the Parties have agreed otherwise, shall be:

a. each Party shall appoint one arbitrator, and the
two appointed arbitrators shall choose the third
arbitrator, who will act as the presiding arbitrator
of the arbitral tribunal;

b. if within 30 days after the receipt of a Party’s
notification of the appointment of an arbitrator
the other Party has not notified the first Party of
the arbitrator it has appointed, the first Party may
request the Director to appoint the second arbitra-
tor; and
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6. If an arbitrator is challenged by one Party, the oth-
er Party may agree to the challenge. The challenged
arbitrator may also withdraw from office. In neither
case does this imply acceptance of the validity of the
grounds for the challenge.

7. If within 15 days  after  having  received  the  notice  of
challenge, the other Party does not agree to the chal-
lenge and the arbitrator who is being challenged does
not withdraw voluntarily, the Director shall decide
on the challenge in writing and state reasons for the
decision.

8. If required pursuant to Rule 5(6) or Rule 5(7), the sub-
stitute arbitrator shall be appointed in accordance with
the procedure provided in Rule 4.

Rule 6
Powers of the Arbitral Tribunal

The arbitral tribunal may conduct the arbitration in such 
manner as it deems appropriate. In particular, the arbitral 
tribunal may, unless otherwise agreed by the Parties:

a. limit or extend the time available for each Party to
present its case;

b. conduct such enquiries as may appear to the
arbitral tribunal to be necessary or expedient,
including whether and to what extent the arbitral
tribunal should itself take the initiative in identify-
ing relevant issues applicable to the dispute;

c. conduct enquiries by inviting Parties to make their
respective submissions on such issues;

d. order the Parties to make any property items,
goods or sites in their possession or control, which
the arbitral tribunal deems relevant to the case,
available for inspection;

e. order any Party to produce any documents in its
possession or control which the arbitral tribunal
deems relevant to the case, and to supply these
documents and/or their copies to the arbitral
tribunal and to the other Parties; and

f. decide whether or not to apply any rules of evi-
dence as to the admissibility, relevance or weight
of any material tendered by a Party on any issue
of fact or expert opinion, and to decide the time,
manner and form in which such material should
be exchanged between the Parties and presented
to the arbitral tribunal.

g. award simple or compound interest from such
date, at such rate and with such rest as the arbitral
tribunal considers appropriate, for any period
ending not later than the date of payment on the
whole or any part of-

(i) any sum which is awarded by the arbitral tribu- 
     nal in the arbitral proceedings;

(ii) any sum which is in issue in the arbitral pro- 
      ceedings but is paid before the date of the
      award; or 

(iii) costs awarded or ordered by the arbitral tribu-   
       nal in the arbitral proceedings.

Rule 7
Seat of Arbitration

1. The parties may agree on the seat of arbitration. Failing
such agreement, the seat of arbitration shall be Kuala
Lumpur, Malaysia unless the arbitral tribunal deter-
mines, having regard to the circumstances of the case,
that another seat is more appropriate.

2. Unless otherwise agreed by the Parties, the arbitral
tribunal may also meet at any location it deems appro-
priate for any purpose, including hearings.

3. Unless otherwise agreed by the Parties, if any hearing,
meeting, or deliberation is held elsewhere than at the
seat of arbitration, the arbitration shall be deemed to
have taken place at the seat of arbitration.

Rule 8
Interim Measures

1. The arbitral tribunal may, at the request of a Party,
grant interim measures pursuant to Article 26.

2. A Party in need of urgent interim measures prior to
the constitution of the arbitral tribunal may submit
a request to appoint an emergency arbitrator to the
Director pursuant to Schedule 3.

Rule 9
Joinder of Parties

1. Any Party to an arbitration or any third party (the
“Additional Party”) may request one or more Addi-
tional Parties to be joined as a party to the arbitration
(the “Request for Joinder”), provided that all parties
to the arbitration and the Additional Party give their
consent in writing to the joinder, or provided that
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such Additional Party is prima facie bound by the 
arbitration agreement. The Request for Joinder will 
be determined by the arbitral tribunal or, prior to the 
constitution of the arbitral tribunal, by the Director.

2. If a Request for Joinder is granted, the date on which
the complete Request for Joinder is received by the
arbitral tribunal or, prior to the constitution of the
arbitral tribunal, by the Director, shall be deemed to
be the date of the commencement of the arbitration in
respect of the Additional Party.

3. A Request for Joinder shall be submitted to the arbitral
tribunal or, prior to the constitution of the arbitral
tribunal, to the Director. The Request for Joinder shall
include:

a. the names and contact details of the Additional
Party;

b. whether the Additional Party is to be joined as a
Claimant or a Respondent;

c. a copy of any relevant agreements, in particular, of
any written arbitration clause or a seperate arbitra-
tion agreement;

d. a brief description of the legal and factual basis
supporting such joinder; and

e. a confirmation that the Request for Joinder has
been or is being served on all Parties to the arbi-
tration and the Additional Party, by one or more
means of service to be identified in such confirma-
tion.

4. Any Party and any Additional Party that receives a
Request for Joinder shall, within 15 days of receipt,
submit to the arbitral tribunal or, prior to the constitu-
tion of the arbitral tribunal, to the Director, a Response
to the Request for Joinder indicating their consent or
objection to the Request for Joinder.

5  In deciding whether to grant, in whole or in part, the 
Request for Joinder, the arbitral tribunal shall consult 
all Parties and any Additional Party, and shall have 
regard to any relevant circumstances.

6. If the Director receives the Request for Joinder prior
to the constitution of the arbitral tribunal, the Direc-
tor shall decide whether to grant, in whole or in part,
the Request for Joinder. In deciding whether to grant
the Request for Joinder, the Director shall consult all
parties and any Additional Party, and shall have regard
to any relevant circumstances.

7. Notwithstanding a decision of the Director pursuant
to Rule 9(6), the arbitral tribunal may decide on a
Request for Joinder, either on its own initiative or upon
the application of any party or Additional Party pursu-
ant to Rule 9(1).

8. If the Additional Party is joined to the arbitration
before the date on which the arbitral tribunal is  con-
stituted, the Director shall appoint the arbitral tribunal
and may release any arbitrators already appointed.
In these circumstances, all Parties shall be deemed to
have waived their right to nominate an arbitrator.

9. The parties irrevocably waive their rights to any form
of appeal, review or recourse to any court or other
judicial authority, on the basis of any decision to join
an Additional Party to the arbitration, to the validity
and/or enforcement of any award made by the arbitral
tribunal, insofar as such waiver can validly be made.

Rule 10
Consolidation of Proceedings and Concurrent Hearings

1. Upon the request of any Party to an arbitration or, if
the Director deems it appropriate,  the  Director  may
consolidate two or more arbitrations into one arbitra-
tion, if:

a. the Parties have agreed to consolidation;

b. all claims in the arbitrations are made under the
same arbitration agreement; or

c. the claims are made under more than one arbitra-
tion agreement, the dispute arises in connection
with the same legal relationships, and the Director
deems the arbitration agreements to be compati-
ble.

2. In deciding whether to consolidate, the Director shall
consult all Parties and any appointed arbitrators, and
shall have regard to any relevant circumstances includ-
ing, but not limited to:

a. the stage of the pending arbitrations and whether
any arbitrators have been nominated or appointed;

b. any prejudice that may be caused to any of the
parties; and

c. the efficiency and expeditiousness of the proceed-
ings.

3. When the arbitrations are consolidated, they shall be
consolidated into the arbitration that commenced first,
unless otherwise agreed by the parties.
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4. Within 15 days of being notified of a decision by the
Director to consolidate two or more arbitrations, all
Parties may agree on the arbitrators to be appointed, if
any, to the consolidated arbitration and/or the process
of such appointment. Failing such agreement, any
Party may request the Director to appoint the arbi-
tral tribunal, in which case, the Director may release
any arbitrators appointed prior to the consolidation
decision. In these circumstances, all Parties shall be
deemed to have waived their right to nominate an
arbitrator.

5. The Parties irrevocably waive their rights to any form
of appeal, review or recourse to any court or other ju-
dicial authority, on the basis of any decision to consol-
idate or not to consolidate arbitrations, to the validity
and/or enforcement of any award made by the arbitral
tribunal, insofar as such waiver can validly be made.

Rule 11 
Facilities

The Director shall, at the request of the arbitral tribunal or 
either Party, make available or arrange for such facilities 
and assistance for the conduct of the arbitral proceedings as 
may be required,  including  suitable  accommodation for 
sittings of the arbitral tribunal, secretarial assistance, tran-
scription services, video or tele conferencing and interpre-
tation facilities. The costs of such additional facilities shall 
be borne in equal shares by the Parties unless otherwise 
agreed by the Parties.

Rule 12
Technical  Review  and Awards

1. Following  the  final  oral  or  written  submissions,  the
arbitral tribunal shall declare the proceedings closed.
The arbitral tribunal’s declaration and  the  date on
which the proceedings are closed shall be commu-
nicated in writing to the Parties and to the Director.
After this date, the Parties may not submit any further
evidence or make any further submission with respect
to the matters to be decided in the award.

2. The arbitral tribunal shall, before signing the award,
submit its draft of the final award (the “Draft Final
Award”), to the Director within three months for a
technical review. The time limit shall start to run from
the date when the arbitral tribunal declares the pro-
ceedings closed pursuant to Rule 12(1).

3. The time limit may be extended by the arbitral tribunal
with the consent of the parties and upon consultation

with  the  Director.  The  Director  may  further  extend 
the time limit in the absence of consent between the 
parties if deemed necessary.

4. The Director may, as soon as practicable and without
affecting the arbitral tribunal’s liberty of  decision,
draw the arbitral tribunal’s attention to any perceived
irregularity as to the form of the award and any errors
in the calculation of interest and costs.

5. If there are  no  perceived  irregularities  pursuant
to Rule 12(4), the Director shall notify the arbitral
tribunal in writing that the technical review has been
completed.

6. If there are perceived irregularities pursuant to Rule
12(4), the arbitral tribunal shall resubmit the Draft
Final Award to the Director within 10 days from the
date on which the arbitral tribunal is notified of such
irregularities. The time limit for the arbitral tribunal
to consider any irregularities under Rule 12(4) may
be extended by the Director. Upon completion of the
technical review, the Director shall notify the arbitral
tribunal in writing of the completion of the technical
review.

7. The arbitral tribunal shall deliver sufficient copies  of
the award to the Director. The award shall only be
released to the Parties by the Director upon full settle-
ment of the costs of arbitration.

8. The Director shall notify the parties of its receipt of
the award from the arbitral tribunal. The award shall
be deemed to have been received by the parties upon
collection by hand by an authorised representative or
upon delivery by registered post.

9. If the Parties reach a settlement after the arbitration
has commenced, the arbitral tribunal shall, if so
requested by the Parties, record the settlement in the
form of an award made by the consent of the Parties. If
the Parties do not require a consent award, the parties
shall inform the Director that a settlement has been
reached. The arbitration shall only be deemed con-
cluded and the arbitral tribunal discharged upon full
settlement of the costs of arbitration.

10. By agreeing to arbitration under the AIAC Arbitration
Rules, the Parties undertake to carry out the award
immediately and without delay, and they also irrevoca-
bly waive their rights to any form of appeal, review or
recourse to any court or other judicial authority inso-
far as such waiver may be validly made, and the parties
further agree that an award shall be final and binding
on the parties from the date it is made.
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Rule 13 
Costs

1. The term “costs” as specified in Article 40 shall  also 
include the expenses reasonably incurred by the AIAC 
in connection with the arbitration, the administrative 
fees of the AIAC as well as the costs of the facilities 
made available by the AIAC under Rule 11.

2. Unless otherwise agreed by the Parties and the arbitral 
tribunal pursuant to Rule 13(4), the fees of  the arbitral 
tribunal shall be fixed by the Director in accordance 
with Schedule 1.

3. Unless otherwise agreed upon by Parties in writing, 
Schedule 1(A) shall apply to international arbitrations 
(USD scale) and Schedule 1(B) shall apply to domestic 
arbitrations (RM scale).

4. Notwithstanding the above, all Parties and arbitral 
tribunal are at liberty to agree on the fees and expenses 
of the arbitral tribunal within the period  of time of 30 
days from the appointment of the arbitral tribunal (the 
“Fee Agreement”). The arbitral tribunal shall inform 
the Director that the Fee Agreement has been execut-
ed. If the Fee Agreement is executed after the 30 day 
period has expired, the Fee Agreement shall be subject 
to approval by the Director.

5. The AIAC administrative fees shall be fixed by the Di-
rector in accordance with Schedule 1. Unless otherwise 
agreed by the Parties, Schedule 1(A) shall apply to 
international arbitrations and Schedule 1(B) shall apply 
to domestic arbitrations.

6. The costs of arbitration may, in exceptional, unusual 
or unforeseen circumstances, be adjusted from time to 
time at the discretion of the Director.

7. The arbitrator’s fees and the AIAC administrative fees 
under Schedule 1 are determined based on the amount 
in dispute. For the purpose of calculating the amount 
in dispute, the value of any counterclaim and/ or set-off 
will be taken into account.

 
8. Where a claim or counterclaim does not state a 

monetary amount, an appropriate value for the claim 
or counterclaim shall be settled by the Director in 
consultation with the arbitral tribunal and the Parties 
for the purpose of computing the arbitrator’s fees and 
the administrative fees.

9. The arbitral tribunal may determine the proportion of 
costs to be borne by the Parties.

Rule 14 
Deposits

In lieu of the provisions of Article 43, the following provi-
sions shall apply:

1. After the arbitration has commenced in accordance 
with Rule 2, the Director shall fix a provisional advance 
deposit in an amount intended to cover the costs of 
the arbitration. Any such provisional advance deposit 
shall be paid by the Parties in equal shares and will be 
considered as a partial payment by the Parties of any 
deposits of costs fixed by the Director under Rule 14.

2. Such provisional advance deposit shall be payable 
within 21 days upon receiving the request from the 
AIAC.

3. In the event that any of the Parties fails to pay such de-
posit, the Director shall give the other Party an oppor-
tunity to make the required payment within a specified 
period of time. The arbitral tribunal shall not proceed 
with the arbitral proceedings until such provisional 
advance deposit is paid in full.

4. Upon fixing of the fees of the arbitral tribunal and 
administrative costs of arbitration, the Director shall 
prepare an estimate of the fees and expenses of the 
arbitral tribunal and the administrative costs of the 
arbitration which the Parties shall bear in equal shares. 
Within 21 days of written notification by the AIAC of 
such estimate, each Party shall deposit its share of the 
estimate with the AIAC.

5. During the course of the arbitral proceedings the AIAC 
may request further deposits from the Parties which 
shall be paid by the parties in equal shares within 21 
days of such request.

6. Notwithstanding Rule 14(4), where  counterclaims  are 
submitted by the Respondent, the Director may fix 
separate advance deposits on costs for the claims and 
counterclaims. When the Director has fixed separate 
advance deposits on costs, each of the Parties shall pay 
the advance deposit corresponding to its claims.

7. If the required deposits are not paid in full, the Direc-
tor shall give the other Party an opportunity to make 
the required payment within a specified period of time. 
If such payment is not made, the arbitral tribunal may, 
after consultation with the Director, order the suspen-
sion or termination of the arbitral proceedings or any 
part thereof.

8. Notwithstanding the above, the Director shall have 
the discretion to determine the proportion of deposits 
required to be paid by the Parties.
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9. The AIAC may apply the deposits towards the adminis-

trative fees, fees of the arbitral tribunal and the arbitral 
tribunal's out-of-pocket and per diem expenses in such 
a manner and at such times as the Director deems 
appropriate.

10. After the award has been made, the AIAC shall render 
an accounting of the deposits received to the Parties 
and return any unexpended balance to the Parties 
based on the Parties’ respective contributions.

Rule 15
Mediation to Arbitration

If the Parties have referred their dispute to mediation under 
the AIAC Mediation Rules and they have failed to reach 
a settlement and/or the mediation has been terminated 
and thereafter decided to proceed to arbitration under the 
AIAC Arbitration Rules, then half of the administrative 
fees paid to the AIAC for the mediation shall be credited 
towards the AIAC administrative fees in relation to the 
arbitration.

Rule 16 
Confidentiality

1. The arbitral tribunal, the Parties, all experts, all wit-
nesses and the AIAC shall keep confidential all matters 
relating to the arbitral proceedings, except where 
disclosure is necessary for implementation and en-
forcement of the award or to the extent that disclosure 
may be required of a Party by a legal duty, to protect or 
pursue a legal right or to challenge an award in bona 
fide legal proceedings before a court or other judicial 
authority.

 
2. In this Rule, “matters relating to the arbitral proceed-

ings” means the existence of the proceedings, and the 
pleadings, evidence and other materials in the arbitra-
tion proceedings and all other documents produced by 
another Party in the proceedings or the award arising 
from the proceedings, but excludes any matter that is 
otherwise in the public domain.

Rule 17
No Liability

Neither the AIAC nor the arbitral tribunal shall be liable 
for any act or omission related to the conduct of the arbitral 
proceedings.

Rule 18
Non-reliances

The Parties and the arbitral tribunal agree that statements 
or comments whether written or oral made in the course of 
the arbitral proceedings shall not be relied upon to institute 
or commence or maintain any action for defamation, libel, 
slander or any other complaint.
 

Part II
UNCITRAL ARBITRATION RULES
(As revised in 2013)
 [NOTE:  Reproduced in this Desk Book in Chapter 13.]

 

Part III
SCHEDULES
 

Schedule 1
Arbitrator’s Fees and KLRCA Administrative 
Fees



AtlAS Desk Book 2020

      Fourth Edition  263

A. INTERNATIONAL ARBITRATION3

 

B. DOMESTIC ARBITRATION

3 In an international arbitration, the arbitrator's fees and the AIAC ad-
ministrative fees can be paid in currency other than USD, subject to the 
AIAC's approval. GST is not included.

B. DOMESTIC ARBITRATION 
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Schedule 2
Note on Fees, Expenses and  Deposits

Section 1
Arbitrator’s Fees and Expenses

1.1 Arbitrator’s Fees

a. The fees payable to the arbitrator do not include 
any taxes such as the GST, withholding tax or oth-
er applicable taxes or charges. The Parties have a 
duty to pay any such taxes or charges; however the 
recovery of any such taxes or charges is a matter 
solely between the arbitrator and the Parties.

b. The arbitrator’s fees shall only be payable upon the 
delivery of the award to the Director in accordance 
with Rule 12.

c. The arbitrator shall not be entitled to any interim 
fees.

d. Where the arbitral tribunal is constituted of more 
than one arbitrator, the presiding arbitrator shall 
receive 40% of the total arbitrators’ fee and the 
co-arbitrators shall receive the remaining 60% in 
equal shares.

e. Where an arbitration matter is settled or disposed 
of before the issuance of the final award, the costs 
of the arbitration shall be determined by the Di-
rector.

 
1.2 Arbitrator’s Expenses

a. An arbitrator shall be entitled to claim reasonable 
out-of-pocket expenses relating to reasonable 
travel, accommodation and other miscellaneous 
expenses related to the arbitration proceedings.

b. The arbitral tribunal’s reasonable out-of-pocket 
expenses necessarily incurred shall be borne by 
the Parties and reimbursed upon submission and 
verification by the AIAC of the supporting invoic-
es and receipts in original.

c. An arbitrator who is required to travel outside  of 
the arbitrator’s place of residence will be reim-
bursed with the cost of business class airfare, 
subject to the submission of the invoice or receipt 
in original to the AIAC for verification.

d. In addition to  the  out-of-pocket  expenses,  a  per 
diem of RM1800.00 shall be paid to an arbitrator 

who is required to  travel  outside  of  the arbitra-
tor’s place of residence whenever overnight ac-
commodation is required. If no overnight accom-
modation is required, a per diem of RM900.00 
shall be paid.

e. The expenses covered by the per diem above shall 
include the following items which are not claim-
able as out-of- pocket expenses:

• Hotel accommodation;
• Meals/beverages;
• Laundry/dry  cleaning/ironing;
• City transportation (excluding airport trans-

fers);
• Communication costs (telephone, faxes, 

internet usage etc.); and
• Tips.

f. Any disbursement towards the arbitrator’s out-of- 
pocket and per diem expenses shall be additional 
to the arbitrator’s fees and do not form part of the 
advance preliminary deposits. The Parties shall 
bear these costs separately in equal shares upon 
request from the AIAC.

Section 2
AIAC Administrative Fees

2.1 The AIAC administrative fees shall be calculated in 
accordance with Schedule 1.

2.2 The AIAC administrative fees shall be payable by the 
Parties in equal shares and shall form a part of the 
advance preliminary deposit.

2.3 The AIAC administrative  fees  are  not  inclusive  of 
other services such as rental of facilities, refreshments, 
secretarial assistance, transcription services, videocon-
ferencing and interpretation services, which shall be 
chargeable on the  requesting Party separately.

 

Section 3 
Deposits

3.1 The advance deposit and/or additional deposits shall 
include the following:

a. the arbitral tribunal's fees [for an arbitral panel 
comprising out of more than one arbitrator, the 
total arbitrators’ fee shall be derived by multi-
plying the amount of an arbitrator’s fees by the 
number of the arbitrators];
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b. the AIAC administrative fees (as per Schedule 1);

c. bank charges required by the bank in the following 
amounts:

d. Any applicable taxes including GST.

3.2 The advance deposit and additional deposits, if any, 
shall be payable by the Parties in equal shares pursuant 
to Rule 14.

 
Section 4 
Registration Fee

4.1 The registration fee includes the GST.

4.2 The registration fee is non-refundable, and does not 
constitute a part of the AIAC's administrative fees.

4.3 The registration fee shall be payable by the Claimant in 
full and shall not be subjected to any deductions.

Section 5
Emergency  Arbitrator

5.1 The following application fee2 shall be payable upon 
making an application to appoint an emergency arbi-
trator to the Director under Rule 8(2) and Schedule 3 
“Emergency  Arbitrator”:

5.2 The application fee is non-refundable and does not 
constitute a part of the AIACs administrative fees.

5.3 The  emergency  arbitrator’s  fees4  shall  be  payable in 
full upon making an application to appoint an emer-
gency arbitrator to the Director:

Schedule  3 
Emergency  Arbitrator

1. A Party in need of emergency interim  measures  may, 
concurrent with or following the filing of a Com-
mencement Request pursuant to Rule 2, but prior 
to the constitution of the arbitral tribunal, make an 
application for emergency interim measures.

2. The application for emergency interim measures shall 
be made in writing and shall be sent  simultaneously to 
the Director and all parties to the arbitration.

3. The application for emergency interim measures shall 
include:

a. the names and contact details of the applicant;

b. a copy of any relevant agreements, in particular, of 
any written arbitration clause or a seperate arbitra-
tion agreement;

c. a brief description of the legal and factual basis 
supporting the application;

d. a statement certifying that all other parties have 
been notified or an explanation of the steps taken 
in good faith to notify the other parties; and

e. a proof of payment of the AIAC administrative fee 
pursuant to Schedule 1.

4. If the Director grants the application, the Director shall 
seek to appoint an emergency arbitrator within 2 days 
after the AIAC has received the completed set of appli-
cation documents pursuant to paragraph 3 of Schedule 
3.

 
5. Prior to accepting appointment, a prospective emer-

gency arbitrator shall disclose to the Director any 
circumstance that may give rise to justifiable doubts as 
to his impartiality or independence.

6. An emergency arbitrator may not act as an arbitrator 
in any future arbitration relating to the dispute unless 
agreed by the parties.

7. Once the emergency arbitrator has been appointed, the 
AIAC shall so notify the Parties. Thereafter, all written 
communications from the Parties shall be submitted 
directly to the emergency arbitrator with a copy to the 
other party and the AIAC.

8. In the event there is any challenge to the appointment 
of the emergency arbitrator, such challenge applica-

2  The amounts are inclusive of 6% GST.
3  Or its equivalent in another currency. 
4  The amounts are inclusive of 6% GST.
5  Or its equivalent in another currency.

3

5
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tion must be made within one day of the notification 
by the AIAC to the Parties of the appointment of the 
emergency arbitrator or the date on which the relevant 
circumstances were disclosed. Rule 5 shall apply to the 
emergency arbitrator, except that the time limits set out 
in Rules 5(3) and 5(7) are reduced to one day.

9. If the Parties have agreed on the seat of arbitration, 
such seat shall be the seat of the emergency interim 
relief proceedings. Where the Parties have not agreed 
on the seat of arbitration, and without prejudice to 
the arbitral tribunal’s  determination of the seat  of 
arbitration pursuant to Rule 7, the seat of the emergen-
cy interim relief proceedings shall be Kuala Lumpur, 
Malaysia.

 
10. The emergency arbitrator shall, as soon as possible but 

in any event within 2 days of appointment, establish 
a schedule for consideration of the application for 
emergency interim relief. Such schedule shall  provide  
a  reasonable  opportunity  for all Parties to be heard, 
but may provide for proceedings by telephone con-
ference or on written submissions as alternatives to a 
formal hearing. The emergency arbitrator shall have 
the powers vested  in the arbitral tribunal pursuant to 
the legislation in force and the AIAC Arbitration Rules, 
including the authority to rule on the emergency arbi-
trator’s own jurisdiction, and shall resolve any disputes 
over the application of this Schedule.

11. The  emergency  arbitrator  shall  have  the  power   to  
order  or  award  any   interim   measures   that the 
emergency arbitrator deems necessary. The emergency 
arbitrator shall give reasons for the emergency arbitra-
tor’s decision in writing.

12. Any order or award of the emergency arbitrator shall 
be made within 15 days from the date of notification of 
the appointment to the Parties and this period of time 
may be extended by agreement of the parties, or by the 
Director if the Director deems it appropriate.

13. The emergency arbitrator shall deliver sufficient copies 
of the order or award to the Director.

14. The AIAC shall notify the Parties of their receipt of the 
order or award from the emergency arbitrator. The or-
der or award shall be deemed to have been received by 
the Parties upon collection by hand by an authorised 
representative or upon delivery by registered mail.

 
15. Upon constitution of the arbitral tribunal:

a. the emergency arbitrator shall have no further 
power to act;

b. the arbitral tribunal may reconsider, modify or 
vacate the interim award or order issued by the 
emergency arbitrator; and

c. the arbitral tribunal is not bound by the reasons 
given by the emergency arbitrator.

16. Any order or award issued by the emergency arbitrator 
shall cease to be binding:

a. if the arbitral tribunal is not constituted within 90 
days of such order or award;

b. when the arbitral tribunal makes a final award; or

c. if the claim is withdrawn.

17. Any interim award or order of emergency interim 
measures may be conditional upon the provision of 
appropriate security by the party seeking such relief.

18. An order or award pursuant to this Schedule shall be 
binding on the parties when rendered.  By agreeing  to 
arbitration under the AIAC Arbitration Rules, the par-
ties undertake to comply with such an order or award 
without delay.

19. The costs associated with any application pursuant  
to this Schedule shall initially be apportioned by the 
emergency arbitrator, subject to the power of the arbi-
tral tribunal to determine the final apportionment of 
such costs.

 

ASIAN INTERNATIONAL 
ARBITRATION CENTRE (AIAC)

[ESTABLISHED UNDER THE AUSPICES OF THE
ASIAN-AFRICAN LEGAL CONSULTATIVE ORGANISATION]

Banguanan Sulaiman,
Jalan Sultan Hishamuddin,
50000 Kuala Lumpur, Malaysia

T +603 2271 1000
F  +603 2271 1010
E  enquiry@aiac.world

www.aiac.world

mailto:enquiry@aiac.world
http://www.aiac.world
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and Transport Arbitration Commission (AMTAC), was es-
tablished in 2007 with the support of the Federal Attorney 
General’s Department to provide services to the shipping 
and transport industry in the efficient resolution of mari-
time and transport related disputes.

ACICA’s Head Office is located at the Australian Disputes 
Centre (ADC) at 1 Castlereagh Street, Sydney. ACICA also 
has registries in Melbourne and Perth. ACICA works with 
centres based around Australia that provide high quality 
dispute resolution facilities and services to parties and 
regularly liaises with these centres to provide assistance 
with room bookings and other services required by parties 
to ACICA cases.

The ACICA Rules 2016 (ACICA Rules) reflect ACICA’s 
established practice of providing effective, efficient and fair 
dispute resolution processes. Drawing on the broad inter-
national experience of the members of the ACICA Rules 
Committee, the ACICA Rules are updated regularly to 
ensure that they remain in line with current best practice in 
international commercial arbitration and mediation. Devel-
opments of note incorporated in the 2016 revisions include 
provisions on consolidation and joinder and the conduct 
of legal representatives, along with the introduction of 
an expedited procedure for lower value or urgent matters 
commenced under the Arbitration Rules. The amendments 
improve the existing rules and strengthen ACICA’s position 
as a leading provider of international arbitration services in 
the Asia Pacific region.

MODEL ARBITRATION CLAUSE

Any dispute, controversy or claim arising out of, relating to 
or in connection with this contract, including any ques-
tion regarding its existence, validity or termination, shall 
be resolved by arbitration in accordance with the ACICA 
Arbitration Rules. The seat of arbitration shall be Sydney, 
Australia [or choose another city]. The language of the 
arbitration shall be English [or choose another language]. 
The number of arbitrators shall be one [or three, or delete 
this sentence and rely on Article 10 of the ACICA Arbitra-
tion Rules]. 

CHAPTER 25
Australian Centre for

International Commercial Arbitration1

ABOUT THE ACICA

Australia is recognised as a safe and neutral seat for arbitra-
tion, supported by a modern legislative framework, inde- 
pendent and pro-arbitration judiciary, and highly experi-
enced legal practitioners and arbitrators. The Australian 
Centre for International Commercial Arbitration (ACICA) 
is Australia’s international dispute resolution institution. 
Established in 1985 as an independent, not-for-profit 
organisation, ACICA aims to promote and facilitate the ef-
ficient resolution of commercial disputes domestically and 
internationally by arbitration and mediation and is dedi-
cated to advancing Australia’s profile as one of the region’s 
premier seats for resolving cross-border disputes. To this 
aim, ACICA provides a variety of services, including acting 
as an impartial appointment and administration body 
for arbitration and mediation, providing rules and model 
clauses to facilitate best practices, maintaining a panel of 
international arbitrators and mediators, assisting parties 
in arranging facilities to manage their ADR processes, 
acting as deposit-holder of tribunal and mediator fees, and 
hosting seminars and conferences to provide thought-lead-
ership in international arbitration and mediation. ACICA 
is also the sole default appointing authority to perform 
arbitrator appointment functions under the International 
Arbitration Act 1974 (Cth).

ACICA’s Board is comprised of many of Australia’s leading 
international arbitration practitioners. Through its board 
and world-wide membership, ACICA’s outreach extends to 
business, academia, judiciary, industry and government. 
ACICA provides a nominee to the Australian Delegation 
to the United Nations Commission on International Trade 
Law (UNCITRAL) Working Group II (Arbitration and 
Conciliation) in New York and Vienna and works closely 
with the federal, state, and territory Governments in policy 
development and legislative reform. The ACICA Secretariat 
manages the administration of arbitrations and mediations 
referred to ACICA and provides additional support services 
for arbitration and mediation proceedings. A specialist 
commission under ACICA, The Australian Minted aritime 

  1  Reprwith the kind permission of the Australian Centre for International 
Commercial Arbitration. Copyright 2016.  All rights reserved,
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ACICA Arbitration Rules
Incorporating Emergency Arbitrator Provisions

1 January 2016
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           TRIBUNAL
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37 Decisions
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tection
2 Appointment of Emergency Arbitrator
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tion
4 Compliance with the Emergency Interim Measure
5 Powers after Arbitral Tribunal Appointment
6 Costs
7 Other

ACICA ARBITRATION RULES

SECTION I: INTRODUCTORY RULES

1  ACICA Arbitration Rules

These rules (“Rules”) are the rules of arbitration of the Aus-
tralian Centre for International Commercial Arbitration 
(“ACICA”) and may be referred to as the “ACICA Arbitra-
tion Rules”.

2  Scope of Application and Interpretation

2.1 Where parties agree in writing that disputes shall be 
referred to arbitration under the rules of or by ACICA, then 
such disputes shall be resolved in accordance with these 
Rules, subject to such modification as the parties may agree 
in writing.

2.2 These Rules shall govern the arbitration except that 
where any of these Rules are in conflict with a provision of 
the law applicable to the arbitration from which the parties 
cannot derogate, that provision shall prevail.

2.3 By selecting these Rules the parties do not intend to 
exclude the operation of the UNCITRAL Model Law on 
International Commercial Arbitration.
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2.4 The parties to an arbitration agreement referring to 
these Rules shall be deemed to have referred to the Rules 
in effect on the date of commencement of the arbitration, 
unless the parties have agreed to apply a particular version 
of the Rules.

2.5 The provisions contained in Articles 14 and 15 shall not 
apply if the arbitration agreement was concluded before the 
date on which the 2016 version of these Rules came into 
force, unless otherwise agreed by the parties.

2.6 ACICA shall have the power to interpret all provisions 
of these Rules. The Arbitral Tribunal shall interpret the 
Rules insofar as they relate to its powers and duties under 
these Rules. In the event of any inconsistency between such 
interpretation and any interpretation by ACICA, the Arbi-
tral Tribunal’s interpretation will prevail.

3  Overriding Objective

3.1 The overriding objective of these Rules is to provide 
arbitration that is quick, cost effective and fair, considering 
especially the amounts in dispute and complexity of issues 
or facts involved.

3.2 By invoking these Rules the parties agree to accept the 
overriding objective and its application by the Arbitral 
Tribunal.

4  Notice, Calculation of Periods of Time

4.1 If an address has been designated by a party specifi-
cally for the purpose of service or authorised as such by 
the Arbitral Tribunal, any notice, including a notification, 
communication or proposal, shall be delivered to that party 
at that address, and if so delivered shall be deemed to have 
been received. Delivery by electronic means such as facsim-
ile or email may only be made to an address so designated 
or authorised.

4.2 In the absence of any such designation or authorisation, 
a notice is:

(a) received if it is physically delivered to the addressee;
(b) deemed to have been received if it is delivered at the 
place of business, habitual residence or mailing address 
of the addressee by registered letter or any other means 
that provides a record of delivery; or
(c) deemed to have been received if it is sent to the ad-
dressee’s last known place of business, habitual residence 
or mailing address by registered letter or any other 
means that provides a record of delivery.

4.3 A notice shall be deemed to have been received on the 
day it is delivered in accordance with Article 4.1 or 4.2. A 
notice transmitted by electronic means is deemed to have 
been received on the day it is sent, except that a notice of 

arbitration so transmitted is only deemed to have been re-
ceived on the day when it reaches the addressee’s electronic
address.

4.4 For the purposes of calculating a period of time under 
these Rules, such period shall begin to run on the day fol-
lowing the day when a notice is received. If the last day of 
such period is an official holiday or a non-business day at 
the residence or place of business of the addressee, the pe-
riod is extended until the first business day which follows. 
Official holidays or non-business days occurring during the 
running of the period of time are included in calculating 
the period.

4.5 Unless the parties agree otherwise in writing any refer-
ence to time shall be deemed to be a reference to the time 
at the seat of the arbitration.

4.6 Any period of time imposed by these Rules or ACI-
CA in respect of the Notice of Arbitration, the Answer to 
Notice of Arbitration and the composition of the Arbitral 
Tribunal may be extended by ACICA.

5  Notice of Arbitration

5.1 The party initiating recourse to arbitration (the “Claim-
ant”) shall give to ACICA a Notice of Arbitration in two 
copies or such additional number as ACICA directs. The 
Claimant shall at the same time pay ACICA’s registration 
fee as specified in Appendix A.

5.2 Subject to Article 5.6, the arbitration shall be deemed to 
commence on the date on which the Notice of Arbitration 
or the registration fee is received by ACICA, whichever is 
the later. ACICA shall notify the parties of the commence-
ment of the arbitration.

5.3 The Notice of Arbitration shall include the following:
(a) a demand that the dispute be referred to arbitration;
(b) the names, postal addresses, telephone and facsimile 
numbers and email addresses (if any) of the parties and 
their counsel;
(c) a copy of the arbitration clause or the separate 
arbitration agreement that is invoked. To the extent that 
claims are made under more than one arbitration clause 
or agreement, an indication and copy of the arbitration 
agreement under which each claim is made;
(d) a reference to the contract out of, relating to or in 
connection with which the dispute arises;
(e) the general nature of the claim and an indication of 
the amount involved, if any;
(f) the relief or remedy sought; and
(g) a proposal as to the number of arbitrators (i.e. one or 
three), if the parties have not previously agreed thereon.
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5.4 The Notice of Arbitration may also include:
(a) the Claimant’s proposal for the appointment of a 
sole arbitrator in accordance with Article 11.1;
(b) the notification of the appointment of an arbitrator 
referred to in Article 12.1; and
(c) the Statement of Claim referred to in Article 25.

5.5 The Claimant shall at the same time send a copy of the 
Notice of Arbitration to the party or parties against whom 
it seeks relief (“Respondent” or “Respondents”), and notify 
ACICA that it has done so, specifying the means by which 
the Notice of Arbitration was served on the Respondent(s) 
and the date of service.

5.6 If the Notice of Arbitration is incomplete, is not 
submitted in the required number or if the provisions of 
Article 5.5 are not complied with, ACICA may request the 
Claimant to remedy the defect within an appropriate pe-
riod of time and may delay the date of commencement of 
the arbitration until such defect is remedied. ACICA’s dis-
cretion in this regard is without prejudice to the provisions 
with respect to emergency interim measures of protection 
set out in Schedule 1.

6  Answer to Notice of Arbitration

6.1 Within 30 days after receipt of the Notice of Arbitration 
the Respondent(s) shall submit an Answer to Notice of 
Arbitration to ACICA. It shall be submitted in two copies 
or such additional number as ACICA directs.

6.2 The Answer to Notice of Arbitration shall include the 
following:

(a) the names, postal addresses, telephone and facsimile 
numbers and email addresses (if any) of the Respon-
dent and its counsel;
(b) any plea that an Arbitral Tribunal constituted under 
these Rules does not have jurisdiction;
(c) the Respondent’s comments on the particulars set 
forth in the Notice of Arbitration;
(d) the Respondent’s answer to the relief or remedy 
sought in the Notice of Arbitration; and
(e) the Respondent’s proposal as to the number of arbi-
trators if the parties have not previously agreed thereon.

6.3 The Answer to Notice of Arbitration may also include:
(a) the Respondent’s proposal for the appointment of a 
sole arbitrator in accordance with Article 11.1;
(b) the notification of the appointment of an arbitrator 
referred to in Article 12.1;
(c) the Statement of Defence referred to in Article 26; 
and
(d) a brief description of a counterclaim or claim for the 
purpose of a set-off, if any, including where relevant, 
an indication of the amounts involved, and the relief or 
remedy sought.

6.4 The Respondent shall at the same time send a copy of 
the Answer to Notice of Arbitration to the Claimant and 
notify ACICA that it has done so, specifying the means by 
which the Answer to Notice of Arbitration was served on 
the Claimant and the date of service.

6.5 Once the registration fee has been paid and all arbitra-
tors have been confirmed, ACICA shall transmit the file to 
the Arbitral Tribunal.

7  Expedited Procedure

7.1 Prior to the constitution of the Arbitral Tribunal, a 
party may apply to ACICA in writing for the arbitral pro-
ceedings to be conducted in accordance with the ACICA 
Expedited Rules where:

(a) the amount in dispute determined in accordance 
with Article 2.2 of Appendix A of these Rules is less 
than $5,000,000;
(b) the parties so agree; or
(c) it is a case of exceptional urgency.

7.2 ACICA will consider the views of both parties in deter-
mining whether to grant such an application.

7.3 Unless the parties agree otherwise, Article 7.1 and 7.2 
shall not apply to any consolidated proceedings under 
Article 14.

8  Representation and Assistance

8.1 The parties may be represented or assisted by persons of 
their choice. The names and addresses of such persons must 
be communicated in writing to the other party and ACICA.

8.2 Each party shall use its best endeavours to ensure that 
its legal representatives comply with the International Bar 
Association Guidelines on Party Representation in Interna-
tional Arbitration in the version current at the commence-
ment of the arbitration.

9  ACICA Facilities and Assistance

ACICA shall, at the request of the Arbitral Tribunal or 
either party, make available, or arrange for, such facilities 
and assistance for the conduct of the arbitral proceedings 
as may be required, including suitable accommodation for 
sittings of the Arbitral Tribunal, secretarial assistance and 
interpretation facilities.
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SECTION II: COMPOSITION OF THE ARBITRAL
           TRIBUNAL

10  Number of Arbitrators

If the parties have not previously agreed on the number of 
arbitrators (i.e. one or three), and if within 30 days after the 
receipt by the Respondent of the Notice of Arbitration the 
parties cannot agree, ACICA shall determine the number of 
arbitrators taking into account all relevant circumstances.

11  Appointment of a Sole Arbitrator

11.1 If a sole arbitrator is to be appointed, either party may 
propose to the other the names of one or more persons, one 
of whom would serve as the sole arbitrator.

11.2 If within 40 days after the date when the Notice of 
Arbitration was received by the Respondent the parties 
have not reached agreement on the choice of a sole arbi-
trator and provided written evidence of their agreement to 
ACICA, the sole arbitrator shall be appointed by ACICA.

11.3 In making the appointment, ACICA shall have regard 
to such considerations as are likely to secure the appoint-
ment of an independent and impartial arbitrator and shall 
take into account as well the advisability of appointing an 
arbitrator of a nationality other than the nationalities of the 
parties.

11.4 For the purposes of Articles 11.3, 12.2, 14.4, 15.11, 
16.3, 17.1 and 18.4, ACICA, the Arbitral Tribunal and the 
parties may have regard to the International Bar Associ-
ation Guidelines on Conflicts of Interest in International 
Arbitration in the version current at the commencement of 
the arbitration.

12  Appointment of Three Arbitrators

12.1 If three arbitrators are to be appointed, each party shall 
appoint one arbitrator. The two arbitrators thus appointed 
shall choose the third arbitrator who will act as the Chair-
person of the Tribunal.

12.2 If within 30 days after the receipt of a party’s notifica-
tion of the appointment of an arbitrator the other party has 
not notified the first party of the arbitrator it has appointed, 
the first party may request ACICA to appoint the second 
arbitrator. In making the appointment, ACICA shall have 
regard to such considerations as are likely to secure the 
appointment of an independent and impartial arbitrator.

12.3 If within 30 days after the appointment of the second 
arbitrator the two arbitrators have not agreed on the choice 
of the Chairperson, the Chairperson shall be appointed by 
ACICA.

13  Appointment of Arbitrators in Multi-Party 
  Disputes

13.1 For the purposes of Articles 11 and 12, the acts of 
multiple parties, whether as multiple Claimants or multi-
ple Respondents, shall have no effect, unless the multiple 
Claimants or multiple Respondents have acted jointly and 
provided written evidence of their agreement to ACICA.

13.2 If three arbitrators are to be appointed and the multi-
ple Claimants or multiple Respondents do not act jointly in 
appointing an arbitrator, ACICA shall appoint each mem-
ber of the Arbitral Tribunal and shall designate one of them 
to act as Chairperson, unless all parties agree in writing 
on a different method for the constitution of the Arbitral 
Tribunal and provide written evidence of their agreement 
to ACICA.

14  Consolidation of Arbitrations

14.1 Upon request by a party, ACICA may consolidate 
two or more arbitrations pending under these Rules into a 
single arbitration, if:

(a) the parties have agreed to the consolidation;
(b) all the claims in the arbitrations are made under the 
same arbitration agreement; or
(c) the claims in the arbitrations are made under more 
than one arbitration agreement, the arbitrations are 
between the same parties, a common question of law or 
fact arises in both or all of the arbitrations, the rights to 
relief claimed are in respect of, or arise out of, the same 
transaction or series of transactions, and ACICA finds 
the arbitration agreements to be compatible.

14.2 In deciding whether to consolidate, ACICA may take 
into account any circumstances it considers to be relevant, 
including, but not limited to, whether one or more arbitra-
tors have been appointed in more than one of the arbitra-
tions and, if so, whether the same or different arbitrators 
have been appointed.

14.3 When arbitrations are consolidated, they shall be con-
solidated into the arbitration that commenced first, unless 
otherwise agreed by all parties.

14.4 Within 14 days of being notified of a decision by ACI-
CA to consolidate two or more arbitrations, all parties may 
agree to the identity of all of the arbitrators to be appointed 
to the consolidated arbitration. Failing such agreement, 
ACICA shall revoke the appointment of any arbitrators 
already appointed and appoint each member of the Arbitral 
Tribunal and, if the Arbitral Tribunal is composed of three 
arbitrators, designate one of them to act as Chairperson. In 
making the appointments, ACICA shall have regard to such
considerations as are likely to secure the appointment of an 
independent and impartial arbitrator.
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14.5 The parties waive any objection, on the basis of 
ACICA’s decision to consolidate, to the validity and/or 
enforcement of any award made by the Arbitral Tribunal in 
the consolidated proceedings, in so far as such waiver can 
validly be made.

14.6 The revocation of the appointment of an arbitrator 
under Article 14.4 is without prejudice to:

(a) the validity of any act done or order made by the 
arbitrator before his or her appointment was revoked;
(b) his or her entitlement to be paid his or her fees and 
expenses subject to Article 45 as applicable; and
(c) the date when any claim or defence was raised for 
the purpose of applying any limitation bar or any simi-
lar rule or provision.

14.7 The party requesting consolidation shall pay to ACICA 
an application fee as set out in Appendix A.

15  Joinder

15.1 The Arbitral Tribunal, upon request by a party or third 
party, shall have the power to allow an additional party to 
be joined to the arbitration provided that, prima facie, the 
additional party is bound by the same arbitration agree-
ment between the existing parties to the arbitration.

15.2 The Arbitral Tribunal’s decision pursuant to Article 
15.1 is without prejudice to its power to subsequently 
decide any question as to its jurisdiction arising from such 
decision.

15.3 A party wishing to join an additional party to the 
arbitration shall submit a Request for Joinder to ACICA. 
ACICA may fix a time limit for the submission of a Request 
for Joinder.

15.4 The Request for Joinder shall include the following:
(a) the case reference of the existing arbitration;
(b) the names and addresses, telephone numbers, and 
email addresses of each of the parties, including the 
additional party;
(c) a request that the additional party be joined to the 
arbitration;
(d) a reference to the contract(s) or other legal instru-
ment(s) out of or in relation to which the request arises;
(e) a statement of the facts supporting the request;
(f) the points at issue;
(g) the legal arguments supporting the request;
(h) the relief or remedy sought; and
(i) confirmation that copies of the Request for Join-
der and any exhibits included therewith have been or 
are being served simultaneously on all other parties, 
including the additional party, and the Arbitral Tribu-
nal, where applicable, by one or more means of service 

to be identified in such confirmation. A copy of the 
contract(s) and of the arbitration agreement(s) if not 
contained in the contract(s), shall be annexed to the 
Request for Joinder.

15.5 Within 15 days of receiving the Request for Joinder, 
the additional party shall submit to ACICA an Answer 
to the Request for Joinder. The Answer to the Request for 
Joinder shall include the following:

(a) the name, address, telephone and fax numbers, and 
email address of the additional party and its counsel (if 
different from the description contained in the Request 
for Joinder);
(b) any plea that the Arbitral Tribunal has been im-
properly constituted and/or lacks jurisdiction over the 
additional party;
(c) the additional party’s comments on the particulars 
set forth in the Request for Joinder, pursuant to Article 
15.4(a) to (g);
(d) the additional party’s answer to the relief or remedy 
sought in the Request for Joinder, pursuant to Article 
15.4(h);
(e) details of any claims by the additional party against 
any other party to the arbitration; and
(f) confirmation that copies of the Answer to the Re-
quest for Joinder and any exhibits included therewith 
have been or are being served simultaneously on all 
other parties and the Arbitral Tribunal, where applica-
ble, by one or more means of service to be identified in 
such confirmation.

15.6 A third party wishing to be joined as an additional 
party to the arbitration shall submit a Request for Joinder 
to ACICA. The provisions of Article 15.4 shall apply to such 
Request for Joinder.

15.7 Within 15 days of receiving a Request for Joinder 
pursuant to Article 15.3 or 15.6, the parties shall submit 
their comments on the Request for Joinder to ACICA. Such 
comments may include (without limitation) the following 
particulars:

(a) any plea that the Arbitral Tribunal lacks jurisdiction 
over the additional party;
(b) comments on the particulars set forth in the Request 
for Joinder, pursuant to Article 15.4(a) to (g);
(c) answer to the relief or remedy sought in the Request 
for Joinder, pursuant to Article 15.4(h);
(d) details of any claims against the additional party; 
and
(e) confirmation that copies of the comments have been 
or are being served simultaneously on all other parties 
and the Arbitral Tribunal, where applicable, by one or 
more means of service to be identified in such confir-
mation.
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15.8 Where ACICA receives a Request for Joinder before 
the date on which the Arbitral Tribunal is confirmed, ACI-
CA may decide whether, prima facie, the additional party is 
bound by the same arbitration agreement between the ex-
isting parties to the arbitration. If so, ACICA may join the 
additional party to the arbitration. Any question as to the 
jurisdiction of the Arbitral Tribunal arising from ACICA’s 
decision under this Article shall be decided by the Arbitral 
Tribunal once confirmed, pursuant to Article 28.1.

15.9 ACICA’s decision pursuant to Article 15.8 is without
prejudice to the admissibility or merits of any party’s pleas.

15.10 Where an additional party is joined to the arbitration, 
the date on which the Request for Joinder is received by 
ACICA shall be deemed to be the date on which the arbi-
tration in respect of the additional party commences.

15.11 Where an additional party is joined to the arbi-
tration before the date on which the Arbitral Tribunal is 
confirmed, ACICA shall revoke the appointment of any 
arbitrators already appointed, unless all parties agree on all 
members of the Arbitral Tribunal within 14 days of being 
notified of the joinder. Where there is no such agreement, 
ACICA shall appoint each member of the Arbitral Tribunal 
and, if the Arbitral Tribunal is composed of three arbitra-
tors, shall designate one of them to act as Chairperson. In 
making the appointments, ACICA shall have regard to such 
considerations as are likely to secure the appointment of an 
independent and impartial arbitrator.

15.12 The revocation of the appointment of an arbitrator 
under Article 15.11 is without prejudice to:
(a) the validity of any act done or order made by that arbi-
trator before his or her appointment was revoked; and
(b) his or her entitlement to be paid his or her fees and 
expenses subject to Article 45 as applicable.

15.13 The parties waive any objection to the validity and/or 
enforcement of any award made by the Arbitral Tribunal in 
the arbitration which is based on the joinder of an addi-
tional party to the arbitration, in so far as such waiver can 
validly be made.

15.14 The party requesting joinder shall pay to ACICA an 
application fee as set out in Appendix A.

16  Disclosures and Information about Arbitrators

16.1 Where the names of one or more persons are proposed 
or nominated for appointment as arbitrators in accor-
dance with Articles 5.4(a) and (b) and 6.3(a) and (b), their 
names, postal addresses, telephone and facsimile numbers 
and email addresses (if any) shall be provided and their 
nationalities shall be indicated, together with a description 
of their qualifications.

16.2 When ACICA is required to appoint an arbitrator 
pursuant to Articles 11 to 15, ACICA may require from 
either party such information as it deems necessary to fulfil 
its function.

16.3 Before appointment, a prospective arbitrator shall sign 
a statement of availability, impartiality and independence 
and return the same to ACICA. The prospective arbitrator 
shall disclose in writing to those who approach him or her 
in connection with his or her possible appointment any 
circumstances likely to give rise to justifiable doubts as to 
his or her impartiality or independence. An arbitrator, once 
appointed or chosen, and throughout the arbitral proceed-
ings shall without delay disclose in writing such circum-
stances to the parties unless he or she has already informed 
them of these circumstances. A copy of any disclosure 
provided to a party by a prospective arbitrator or arbitrator 
shall be sent to ACICA. 

16.4 No party or its representatives shall have any ex 
parte communication relating to the arbitration with any 
arbitrator, or with any candidate for appointment as par-
ty-nominated arbitrator, except to advise the candidate of 
the general nature of the dispute, to discuss the candidate’s 
qualifications, availability, impartiality or independence in 
relation to the parties, or to discuss the suitability of candi-
dates for the selection of Chairperson of the Tribunal where 
the parties or party-nominated arbitrators are to designate 
that arbitrator. No party or its representatives shall have 
any ex parte communication relating to the arbitration with 
any candidate for the Chairperson of the Tribunal.

17  Challenge of Arbitrators

17.1 Any arbitrator may be challenged if circumstances 
exist that give rise to justifiable doubts as to the arbitrator’s 
impartiality or independence or if the arbitrator does not 
possess any requisite qualification on which the parties 
have agreed.

17.2 A party may challenge the arbitrator appointed by it 
only for reasons of which it becomes aware after the ap-
pointment has been made.

18  Procedure for the Challenge of Arbitrators

18.1 A party who intends to challenge an arbitrator shall 
send notice of its challenge within 15 days after being 
notified of the appointment of that arbitrator or within 15 
days after becoming aware of the circumstances mentioned 
in Article 17.

18.2 The challenge shall be notified to the other party, to 
the arbitrator who is challenged, to the other members of 
the Arbitral Tribunal and to ACICA. The notification shall 
be in writing and shall state the reasons for the challenge.
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18.3 When an arbitrator has been challenged by one party, 
the other party may agree to the challenge. The arbitrator 
may also, after the challenge, resign. In neither case does 
this imply acceptance of the validity of the grounds for the 
challenge. In both cases the procedures provided in Articles 
11 to 17 shall be used for the appointment of a substitute 
arbitrator, even if during the process of appointing the 
challenged arbitrator a party had failed to exercise its right 
to appoint or to participate in the appointment.

18.4 If the other party does not agree to the challenge and 
the challenged arbitrator does not resign, the decision on 
the challenge shall be made by ACICA.

18.5 If ACICA sustains the challenge, a substitute arbitrator 
shall be appointed or chosen pursuant to the procedure 
applicable to the appointment or choice of an arbitrator as 
provided in Articles 11 to 17.

19  Replacement of an Arbitrator

19.1 In the event of the death or resignation of an arbitrator 
during the course of the arbitral proceedings, a substitute 
arbitrator shall be appointed or chosen pursuant to the 
procedure provided for in Articles 11 to 17 that was appli-
cable to the appointment or choice of the arbitrator being 
replaced.

19.2 In the event that an arbitrator fails to act or in the 
event of the de jure or de facto impossibility of him or her 
performing his or her functions, the procedure in respect of 
the challenge and replacement of an arbitrator as provided 
in the preceding Articles shall apply.

20  Repetition of Hearings if Arbitrator Replaced

Once reconstituted, and after having invited the parties to 
comment, the Arbitral Tribunal shall determine if and to 
what extent prior proceedings shall be repeated before the 
reconstituted Arbitral Tribunal.

SECTION III: ARBITRAL PROCEEDINGS

21  General Provisions

21.1 Subject to these Rules, the Arbitral Tribunal may con-
duct the arbitration in such manner as it considers appro-
priate, provided that the parties are treated equally and that 
each party is given a reasonable opportunity of presenting 
its case.

21.2 Subject to these Rules, the Arbitral Tribunal shall 
adopt suitable procedures for the conduct of the arbitration 
in order to avoid unnecessary delay or expense, having 
regard to the complexity of the issues and the amount in 
dispute, and provided that such procedures ensure equal 

treatment of the parties and afford the parties a reasonable 
opportunity to present their case.

21.3 As soon as practicable after being appointed the 
Arbitral Tribunal shall hold a preliminary meeting with the 
parties in person or by telephone or other means and shall 
make a procedural timetable for the arbitration which may 
include provisional hearing dates. The Arbitral Tribunal 
may at any time after giving the parties an opportunity to 
present their views, extend or vary the procedural timeta-
ble. The Arbitral Tribunal shall raise for discussion with the 
parties the possibility of using other techniques to facilitate 
settlement of the dispute.

21.4 If either party so requests, the Arbitral Tribunal shall 
hold hearings for the presentation of evidence by witnesses, 
including expert witnesses, or for oral argument. In the 
absence of such a request, the Arbitral Tribunal shall decide 
whether to hold such hearings or whether the proceedings
shall be conducted on the basis of documents and other 
materials.

21.5 Questions of procedure may be decided by the Chair-
person alone, or if the Arbitral Tribunal so authorises, any 
other member of the Arbitral Tribunal. Any such decision 
is subject to revision, if any, by the Arbitral Tribunal as a 
whole.

21.6 All documents or information supplied to the Arbitral 
Tribunal by one party shall at the same time be communi-
cated by that party to the other party.

22  Confidentiality

22.1 Unless the parties agree otherwise in writing, all hear-
ings shall take place in private.

22.2 The parties, the Arbitral Tribunal and ACICA shall 
treat as confidential and shall not disclose to a third party 
without prior written consent from the parties all matters 
relating to the arbitration (including the existence of the 
arbitration), the award, materials created for the purpose of 
the arbitration and documents produced by another party 
in the proceedings and not in the public domain except:

(a) for the purpose of making an application to any 
competent court;
(b) for the purpose of making an application to the 
courts of any State to enforce the award;
(c) pursuant to the order of a court of competent juris-
diction;
(d) if required by the law of any State which is binding 
on the party making the disclosure; or
(e) if required to do so by any regulatory body.
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22.3 Any party planning to make disclosure under Article 
22.2 must within a reasonable time prior to the intended 
disclosure notify the Arbitral Tribunal, ACICA and the 
other parties (if during the arbitration) or ACICA and the 
other parties (if the disclosure takes place after the conclu-
sion of the arbitration) and furnish details of the disclosure 
and an explanation of the reason for it.

22.4 To the extent that a witness is given access to evidence 
or other information obtained in the arbitration, the party 
calling such witness is responsible for the maintenance by 
the witness of the same degree of confidentiality as that 
required of the party.

23  Seat of Arbitration

23.1 If the parties have not previously agreed on the seat of 
the arbitration and if within 15 days after the commence-
ment of the arbitration they cannot agree, the seat of the 
arbitration shall be Sydney, Australia.

23.2 The Arbitral Tribunal may decide where the proceed-
ings shall be conducted (at the seat or other venues). In 
particular, it may hear witnesses and hold meetings for 
consultation among its members at any venue it deems 
appropriate, having regard to the circumstances of the 
arbitration.

23.3 The Arbitral Tribunal may meet at any venue it deems 
appropriate for the inspection of goods, other property or 
documents. The parties shall be given sufficient notice to 
enable them to be present at such inspection. 

23.4 The award shall be made at the seat of the arbitration.

23.5 The law of the seat shall be the governing law of the 
arbitration agreement, unless the parties have expressly 
agreed otherwise and that agreement is not prohibited by 
an applicable law.

24  Language

24.1 Subject to an agreement by the parties, the Arbitral 
Tribunal shall, promptly after its appointment, determine 
the language or languages to be used in the proceedings. 
This determination shall apply to the Statement of Claim, 
the Statement of Defence, any further written statements 
and, if oral hearings take place, to the language or languag-
es to be used in such hearings.

24.2 The Arbitral Tribunal may order that any submissions 
(written or oral), documents annexed to the Statement 
of Claim or Statement of Defence, and any supplementa-
ry documents or exhibits submitted in the course of the 
proceedings, delivered in their original language, shall be 
accompanied by a translation (or be translated) into the 

language or languages agreed upon by the parties or deter-
mined by the Arbitral Tribunal.

25  Statement of Claim

25.1 Unless the Statement of Claim was contained in the 
Notice of Arbitration, within a period of time to be deter-
mined by the Arbitral Tribunal, the Claimant shall commu-
nicate its Statement of Claim in writing to the Respondent, 
each of the arbitrators and ACICA. A copy of the contract, 
and of the arbitration agreement if not contained in the 
contract, shall be annexed thereto.

25.2 The Statement of Claim shall include the following 
particulars:

(a) the names, postal addresses, telephone and facsimile 
numbers and email addresses (if any) of the parties and 
their counsel;
(b) a statement of the facts supporting the claim;
(c) the points at issue; and
(d) the relief or remedy sought.

25.3 The Claimant may annex to its Statement of Claim all 
documents it deems relevant or may add a reference to the 
documents or other evidence it will submit.

26  Statement of Defence

26.1 Unless the Statement of Defence was contained in the 
Answer to Notice of Arbitration, within a period of time 
to be determined by the Arbitral Tribunal, the Respondent 
shall communicate its Statement of Defence in writing to 
the Claimant, each of the arbitrators and ACICA.

26.2 The Statement of Defence shall reply to the particulars 
(b), (c) and (d) of the Statement of Claim (Article 25.2). 
The Respondent may annex to its Statement of Defence the 
documents on which it relies for its defence or may add a 
reference to the documents or other evidence it will submit.

26.3 Unless put forward in the Answer to Notice of Arbi-
tration, the Respondent may in its Statement of Defence, 
or at a later stage in the arbitral proceedings if the Arbitral 
Tribunal decides that the delay was justified under the cir-
cumstances, make a counterclaim or claim for the purpose 
of a set-off, arising out of, relating to or in connection with 
the contract.

26.4 The provisions of Article 25.2 (b) to (d) shall apply to 
a counterclaim and a claim relied on for the purpose of a 
set-off.

27  Amendments to the Claim or Defence

During the course of the arbitral proceedings either party 
may amend or supplement its claim or defence unless the 
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Arbitral Tribunal considers it inappropriate to allow such 
amendment having regard to the delay in making it or 
prejudice to the other party or any other circumstances it 
considers relevant. However, a claim may not be amend-
ed in such a manner that the amended claim falls outside 
the scope of the arbitration clause or separate arbitration 
agreement.

28  Jurisdiction of the Arbitral Tribunal

28.1 The Arbitral Tribunal shall have the power to rule 
on objections that it has no jurisdiction, including any 
objections with respect to the existence or validity of the 
arbitration clause or of the separate arbitration agreement.

28.2 The Arbitral Tribunal shall have the power to deter-
mine the existence or the validity of the contract of which 
an arbitration clause forms a part. For the purposes of this 
Article 28, an arbitration clause which forms part of a con-
tract and which provides for arbitration under these Rules 
shall be treated as an agreement independent of the other 
terms of the contract. A decision by the Arbitral Tribunal 
that the contract is null and void shall not entail ipso jure 
the invalidity of the arbitration clause.

28.3 A plea that the Arbitral Tribunal does not have 
jurisdiction shall be raised no later than in the Statement 
of Defence referred to in Article 26, or, with respect to a 
counterclaim, in the reply to the counterclaim.

28.4 In general, the Arbitral Tribunal should rule on a plea 
concerning its jurisdiction as a preliminary question. How-
ever, the Arbitral Tribunal may proceed with the arbitration 
and rule on such a plea in its final award.

29  Further Written Statements

The Arbitral Tribunal shall decide which further written 
statements, in addition to the Statement of Claim and the 
Statement of Defence, shall be required from the parties or 
may be presented by them and shall fix the periods of time 
for communicating such statements.

30  Periods of Time

The periods of time fixed by the Arbitral Tribunal for 
the communication of written statements (including the 
Statement of Claim and Statement of Defence) should not 
exceed 45 days. However, the Arbitral Tribunal may extend 
the periods of time if it concludes that an extension is 
justified.

31  Evidence and Hearings

31.1 Each party shall have the burden of proving the facts 
relied upon to support its claim or defence.

31.2 The Arbitral Tribunal shall have regard to, but is not 
bound to apply, the International Bar Association Rules on 
the Taking of Evidence in International Arbitration in the 
version current at the commencement of the arbitration.

31.3 An agreement of the parties and the Rules (in that or-
der) shall at all times prevail over an inconsistent provision 
in the International Bar Association Rules on the Taking of 
Evidence in International Arbitration.

32  Experts Appointed by Tribunal

32.1 To assist it in the assessment of evidence, the Arbitral 
Tribunal, after consulting with the parties, may appoint one 
or more experts to report to it, in writing, on specific issues 
to be determined by the Arbitral Tribunal. The Arbitral 
Tribunal may meet privately with any tribunal-appointed 
expert. The Arbitral Tribunal shall establish terms of ref-
erence for the expert, and shall communicate a copy of the 
expert’s terms of reference to the parties and ACICA.

32.2 The expert shall, before accepting appointment, submit 
to the Arbitral Tribunal and to the parties a description 
of his or her qualifications and a statement of his or her 
impartiality and independence. Within the time ordered by 
the Arbitral Tribunal, the parties shall inform the Arbitral 
Tribunal whether they have any objections as to the expert’s 
qualifications, impartiality or independence. The Arbitral 
Tribunal shall decide promptly whether to accept any such 
objections. After an expert’s appointment, a party may ob-
ject to the expert’s qualifications, impartiality or indepen-
dence only if the objection is for reasons of which the party 
becomes aware after the appointment has been made. The 
Arbitral Tribunal shall decide promptly what, if any, action 
to take in those circumstances.

32.3 The parties shall give the expert any relevant informa-
tion or produce for his or her inspection any relevant doc-
uments or goods that he or she may require of them. Any 
dispute between a party and such expert as to the relevance 
of the required information or production shall be referred 
to the Arbitral Tribunal for decision.

32.4 Upon receipt of the expert’s report, the Arbitral Tribu-
nal shall send a copy of the report to the parties who shall 
be given the opportunity to express, in writing, their opin-
ions on the report. The parties shall be entitled to examine 
any document on which the expert has relied in his or her 
report.

32.5 At the request of either party, the expert, after delivery 
of the report, shall attend a hearing at which the parties 
shall have the opportunity to be present and to examine 
the expert. At this hearing either party may present expert 
witnesses in order to testify on the points at issue. The pro-
visions of Article 31 shall be applicable to such proceedings.
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33  Interim Measures of Protection

33.1 Unless the parties agree otherwise in writing:
(a) a party may request emergency interim measures of 
protection to be issued by an arbitrator (the Emergency 
Arbitrator) appointed prior to the constitution of the 
Arbitral Tribunal in accordance with the provisions set 
out in Schedule 1; and
(b) the Arbitral Tribunal may, on the request of any par-
ty, order interim measures of protection. The Arbitral 
Tribunal may order such measures in the form of an 
award, or in any other form (such as an order) provided 
reasons are given, and on such terms as it deems appro-
priate. The Arbitral Tribunal shall endeavour to ensure 
that the measures are enforceable.

33.2 An interim measure of protection is any temporary 
measure by which the Arbitral Tribunal orders a party to:

(a) maintain or restore the status quo pending determi-
nation of the dispute;
(b) take action that would prevent, or refrain from 
taking action that is likely to cause, current or imminent 
harm;
(c) provide a means of preserving assets out of which a 
subsequent award may be satisfied;
(d) preserve evidence that may be relevant and material 
to the resolution of the dispute; or
(e) provide security for legal or other costs of any party.

33.3 Before the Arbitral Tribunal orders any interim 
measure, the party requesting it shall satisfy the Arbitral 
Tribunal that:

(a) irreparable harm is likely to result if the measure is 
not ordered;
(b) such harm substantially outweighs the harm that is 
likely to result to the party affected by the measure if the 
measure is granted; and
(c) there is a reasonable possibility that the requesting 
party will succeed on the merits, provided that any 
determination on this possibility shall not affect the 
liberty of decision of the Arbitral Tribunal in making 
any subsequent determination.

33.4 The Arbitral Tribunal may require a party to provide 
appropriate security as a condition to granting an interim 
measure.

33.5 The requesting party shall promptly disclose in writing 
to the Arbitral Tribunal any material change in the circum-
stances on the basis of which that party made the request 
for, or the Arbitral Tribunal granted, the interim measure.

33.6 The Arbitral Tribunal may modify, suspend or termi-
nate any of its own interim measures at any time upon the 
request of any party. In exceptional circumstances the Ar-

bitral Tribunal may, on its own initiative, modify, suspend 
or terminate any of its own interim measures upon prior 
notice to the parties.

33.7 If the Arbitral Tribunal later determines that the 
measure should not have been granted, it may decide that 
the requesting party is liable to the party against whom the 
measure was directed for any costs or damages caused by 
the measure.

33.8 The power of the Arbitral Tribunal under this Article 
33 shall not prejudice a party’s right to apply to any compe-
tent court or other judicial authority for interim measures. 
Any application and any order for such measures after 
the formation of the Arbitral Tribunal shall be promptly 
communicated, in writing, by the applicant to the Arbitral 
Tribunal, all other parties and ACICA.

34  Default

34.1 If, within the period of time fixed by the Arbitral 
Tribunal, the Claimant has failed to communicate its 
Statement of Claim without showing sufficient cause for 
such failure, the Arbitral Tribunal may issue an order for 
the termination of the arbitral proceedings or any other 
order as the Arbitral Tribunal considers appropriate. If, 
within the period of time fixed by the Arbitral Tribunal, the 
Respondent has failed to communicate its Statement of De-
fence without showing sufficient cause for such failure, the 
Arbitral Tribunal shall order that the proceedings continue.

34.2 If one of the parties, duly notified under these Rules, 
fails to appear at a hearing, without showing sufficient 
cause for such failure, the Arbitral Tribunal may proceed 
with the arbitration.

34.3 If one of the parties, duly invited to produce documen-
tary evidence, fails to do so within the established period 
of time, without showing sufficient cause for such failure, 
the Arbitral Tribunal may make the award on the evidence 
before it.

35  Closure of Hearings

35.1 The Arbitral Tribunal may inquire of the parties if they 
have any further proof to offer or witnesses to be heard or 
submissions to make and, if there are none, it may declare 
the hearings closed.

35.2 The Arbitral Tribunal may, if it considers it necessary 
owing to exceptional circumstances, decide, on its own mo-
tion or upon application of a party, to reopen the hearings 
at any time before the award is made.
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36  Waiver of Rules

A party that knows that any provision of, or requirement 
under, these Rules has not been complied with and yet 
proceeds with the arbitration without promptly stating its 
objection to such non-compliance, shall be deemed to have 
waived its right to object.

SECTION IV: THE AWARD

37  Decisions

When there are three arbitrators, any award or other deci-
sion of the Arbitral Tribunal shall be made by a majority of 
the arbitrators. Failing a majority decision on any issue, the 
opinion of the Chairperson shall prevail.

38  Form and Effect of the Award

38.1 In addition to making a final award, the Arbitral 
Tribunal shall be entitled to make interim, interlocutory, or 
partial awards.

38.2 An award shall be made in writing and shall be final 
and binding on the parties. The parties undertake to carry 
out the award without delay.

38.3 The Arbitral Tribunal shall state the reasons upon 
which an award is based, unless the parties have agreed that 
no reasons are to be given.

38.4 An award shall be signed by the arbitrators and it 
shall contain the date on which and the place (which shall 
be in conformity with Article 23.4) where the award was 
made. If any arbitrator refuses or fails to sign an award, 
the signatures of the majority or (failing a majority) of the 
Chairperson shall be sufficient, provided that the reason for 
the omitted signature is stated in the award by the majority 
or Chairperson.

38.5 The Arbitral Tribunal shall communicate copies of an 
award signed by the arbitrators to the parties and ACICA.

38.6 Before communicating an award to the parties, the 
Arbitral Tribunal shall inquire of ACICA whether there 
are any outstanding monies due to it. The award shall not 
be communicated to the parties until ACICA certifies that 
there are no monies due to either ACICA or the Arbitral 
Tribunal.

38.7 If the arbitration law of the place where an award is 
made requires that the award be filed or registered by the 
Arbitral Tribunal, the Tribunal shall comply with this re-
quirement within the period of time required by law.

39  Applicable Law, Amiable Compositeur

39.1 The Arbitral Tribunal shall apply the rules of law des-
ignated by the parties as applicable to the substance of the 
dispute. Failing such designation by the parties, the Arbitral 
Tribunal shall apply the rules of law which it considers 
applicable.

39.2 The Arbitral Tribunal shall decide as amiable compos-
iteuror ex aequo et bono only if the parties have, in writing, 
expressly authorised the Arbitral Tribunal to do so and if 
the law applicable to the arbitral procedure permits such 
arbitration.

39.3 In all cases, the Arbitral Tribunal shall decide in accor-
dance with the terms of the contract and shall take into ac-
count the usages of the trade applicable to the transaction.

40  Settlement or Other Grounds for Termination

40.1 If, before an award is made, the parties agree on a 
settlement of the dispute, the Arbitral Tribunal shall either 
issue an order for the termination of the arbitral proceed-
ings or, if requested by both parties and accepted by the 
Tribunal, record the settlement in the form of an arbitral 
award on agreed terms. The Arbitral Tribunal is not obliged 
to give reasons for such an award.

40.2 If, before an award is made, the continuation of the 
arbitral proceedings becomes unnecessary or impossible 
for any reason not mentioned in Article 40.1, the Arbitral 
Tribunal shall inform the parties of its intention to issue an 
order for the termination of the proceedings. The Arbitral 
Tribunal shall have the power to issue such an order unless 
a party raises justifiable grounds for objection.

40.3 Copies of the order for termination of the arbitral pro-
ceedings or of the arbitral award on agreed terms, signed 
by the arbitrators, shall be communicated by the Arbitral 
Tribunal to the parties and ACICA. Where an arbitral 
award on agreed terms is made, the provisions of Articles 
38.2, and 38.4 to 38.7, shall apply.

41  Interpretation of the Award

41.1 Within 30 days after the receipt of an award, either 
party, with notice to the other party, may request that the 
Arbitral Tribunal give an interpretation of the award.

41.2 The interpretation shall be given in writing within 45 
days after the receipt of the request. The interpretation shall 
form part of the award and the provisions of Articles 38.2 
to 38.7, shall apply.
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42  Correction of the Award

42.1 Within 30 days after the receipt of an award, either 
party, with notice to the other party, may request the Arbi-
tral Tribunal to correct in the award any errors in compu-
tation, any clerical or typographical errors, or any errors of 
similar nature. The Arbitral Tribunal may within 30 days af-
ter the communication of the award make such corrections 
on its own initiative.

42.2 Such corrections shall be in writing and the provisions 
of Articles 38.2 to 38.7 shall apply.

43  Additional Award

43.1 Within 30 days after the receipt of an award, either 
party, with notice to the other party, may request the 
Arbitral Tribunal to make an additional award as to claims 
presented in the arbitral proceedings but omitted from the 
award.

43.2 If the Arbitral Tribunal considers the request for an 
additional award to be justified and considers that the 
omission can be rectified without any further hearings or 
evidence, it shall complete its award within 60 days after the 
receipt of the request.

43.3 When an additional award is made, the provisions of 
Articles 38.2 to 38.7 shall apply.

44  Costs

The Arbitral Tribunal shall fix the costs of arbitration in its 
award. The term “costs of arbitration” includes only:

(a) the fees of the Arbitral Tribunal, to be stated sepa-
rately as to each arbitrator, and to be fixed in accordance 
with Article 45;
(b) the travel (business class airfares) and other reason-
able expenses incurred by the arbitrators;
(c) the costs of expert advice and of other assistance 
required by the Arbitral Tribunal;
(d) the travel (business class airfares) and other reason-
able expenses of witnesses to the extent such expenses 
are approved by the Arbitral Tribunal;
(e) the legal and other costs, such as the costs of in-
house counsel, directly incurred by the successful party 
in conducting the arbitration, if such costs were claimed 
during the arbitral proceedings, and only to the extent 
that the Arbitral Tribunal determines that the amount of 
such costs is reasonable;
(f) ACICA’s administration fee;
(g) fees for facilities and assistance provided by ACICA 
in accordance with Articles 9 and 47.4;
(h) ACICA’s registration fee; and
(i) the costs associated with any request for emergen-

cy interim measures of protection made pursuant to 
Article 33.1(a).

45  Fees of the Arbitral Tribunal

45.1 Unless otherwise agreed, the arbitrators shall be remu-
nerated on the basis of an hourly rate.

45.2 The hourly rate shall be agreed between the parties 
and the arbitrators or, failing agreement, shall be deter-
mined by ACICA.

45.3 Unless otherwise agreed in writing, the hourly rate will 
be exclusive of GST, value added tax or any other like tax 
which may apply.

45.4 Where ACICA is requested to determine the hourly 
rate, it shall take into account, inter alia:
(a) the nature of the dispute and the amount in dispute, 
insofar as it is aware of them; and
(b) the standing and experience of the arbitrator.

46  Apportionment of Costs

46.1 Except as provided in Article 46.2, the costs of arbitr 
ation shall in principle be borne by the unsuccessful party. 
However, the Arbitral Tribunal may apportion each of such 
costs between the parties if it determines that apportion-
ment is reasonable, taking into account the circumstances 
of the case.

46.2 With respect to the costs referred to in Article 44(e), 
the Arbitral Tribunal, taking into account the circumstanc-
es of the case, shall be free to determine which party shall 
bear such costs or may apportion such costs between the 
parties if it determines that apportionment is reasonable.

46.3 When the Arbitral Tribunal issues an order for the 
termination of the arbitral proceedings or makes an award 
on agreed terms, it shall fix the costs of arbitration referred 
to in Article 44 in that order or award.

46.4 No additional fees may be charged by an Arbitral 
Tribunal for interpretation or correction or completion of 
its award under Articles 41 to 43.

47  Deposit of Costs

47.1 As soon as practicable after the establishment of the 
Arbitral Tribunal, ACICA shall, in consultation with the 
Arbitral Tribunal, request each party to deposit an equal 
amount as an advance for the costs referred to in Article 
44(a), (b), (c), (f) and (g). ACICA shall provide a copy of 
the request to the Arbitral Tribunal.
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47.2 Where a Respondent submits a counterclaim, or it 
otherwise appears appropriate in the circumstances, the 
Arbitral Tribunal may in its discretion request separate 
deposits from the parties.

47.3 During the course of the arbitral proceedings ACICA, 
in consultation with the Arbitral Tribunal, may from time 
to time request supplementary deposits from the parties. 
ACICA shall provide copies of any such request(s) to the 
Arbitral Tribunal.

47.4 The deposits will be made to and held by ACICA and 
from time to time will be released by ACICA to the Arbitral 
Tribunal on its instructions. ACICA may make a charge for 
its trust account services.

47.5 The Arbitral Tribunal will not proceed with the arbi-
tration without ascertaining at all times from ACICA that 
ACICA is in possession of the requisite funds.

47.6 If the required deposits are not paid in full within 30 
days after the receipt of the request, ACICA, in consulta-
tion with the Arbitral Tribunal, shall so inform the parties 
in order that any party may pay the unpaid portion of the 
deposit to allow the arbitration to proceed. In such circum-
stances, the party making the substitute payment shall be 
entitled to recover that amount as a debt immediately due 
from the defaulting party and the Arbitral Tribunal may 
issue an award for unpaid costs on application of that party.

47.7 In the event that any deposit directed to be paid under 
this Article remains unpaid (in whole or in part), the Arbi-
tral Tribunal, in consultation with ACICA, may order the 
suspension or termination of the arbitral proceedings.

47.8 After the award has been made, ACICA shall render an 
accounting to the parties of the deposits received and held 
by it and return any unexpended balance to the parties.

SECTION V: GENERAL

48  Decisions Made by ACICA

48.1 Decisions made by ACICA will be made by the ACICA 
Board of Directors, or by any person(s) to whom the Board 
of Directors has delegated decision making authority.

48.2 Decisions made by ACICA with respect to all matters 
relating to the arbitration shall be conclusive and binding 
upon the parties and the Arbitral Tribunal. ACICA shall 
not be required to give any reasons.

48.3 To the extent permitted by the law of the seat of the ar-
bitration, the parties shall be taken to have waived any right 
of appeal or review in respect of any such decisions made 
by ACICA to any State court or other judicial authority.

48.4 Neither ACICA nor its members, officers, servants or 
agents shall be liable for making any decision or taking any 
action or failing to make any decision or take any action 
under these Rules.

49  Immunity of the Arbitral Tribunal

The Arbitral Tribunal shall not be liable for any act or 
omission in connection with any arbitration conducted by 
reference to these Rules save where the act or omission was 
not done in good faith.

APPENDIX A: ACICA’s Fees

1  Registration Fee

1.1 The reference in these Rules to “dollars” or “$” is to 
Australian currency.

1.2 When submitting the Notice of Arbitration the Claim-
ant shall pay to ACICA a registration fee in the amount 
set by ACICA in the Schedule of Fees on ACICA’s website 
on the date that the Notice of Arbitration is submitted 
(“Schedule of Fees”). The registration fee is not refundable.

2  Administration Fee

2.1 The parties shall pay to ACICA an administration fee as 
specified in the Schedule of Fees.

2.2 For the purposes of determining the amount in dispute:
(a) claims, counterclaims and set-off defences shall be 
added together;
(b) amounts claimed for interest shall not be taken into 
account, unless the interest claim exceeds the principal 
amount claimed, in which case the interest claims alone 
shall be considered in calculating the amount in dispute;
(c) claims expressed in currencies other than in Austra-
lian dollars shall be converted into Australian dollars at 
the rate of exchange applicable on the day when ACICA 
received the relevant claim, including any counterclaim 
or set-off defence; and
(d) if the amount in dispute is not specified in the No-
tice of Arbitration, Statement of Claim or counterclaim, 
the amount set out in the Schedule of Fees to apply in 
these circumstances will be payable to ACICA as the 
administration fee until the amount in dispute is deter-
mined by the Arbitral Tribunal. If no such determina-
tion is made, or the claim is for non-monetary relief, the 
administration fee will be as set out in the Schedule of 
Fees, unless in its discretion ACICA determines that a 
lesser fee is payable, or if the case is not resolved within 
6 months from the appointment of the Arbitral Tribu-
nal, that a higher fee is to be paid (up to the maximum 
specified in the Schedule of Fees).
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3  Consolidation Application Fee

3.1 When submitting a request for consolidation, the party 
making the request shall pay to ACICA an application 
fee as may be set by ACICA in the Schedule of Fees on 
ACICA’s website on the date that the request is filed with 
ACICA.

4  Joinder Application Fee

4.1 When submitting a request for joinder, the party mak-
ing the request shall pay to ACICA an application fee as 
may be set by ACICA in the Schedule of Fees on ACICA’s 
website on the date that the request is filed with ACICA.

5  Emergency Arbitrator Fee

5.1 The party applying for the appointment of an Emergen-
cy Arbitrator must pay the costs of the emergency proceed-
ings upon filing the application. The applicable costs are the 
Emergency Arbitrator Fee and the application fee set out in 
the Schedule of Fees on ACICA’s website on the date that 
the application is filed with ACICA.

5.2 ACICA may decide to increase or reduce the costs hav-
ing regard to the nature of the case, the work performed by 
the Emergency Arbitrator and ACICA, and other relevant 
circumstances.

SCHEDULE 1

1  Application for Emergency Interim Measures of  
 Protection

1.1 A party in need of emergency interim measures of pro-
tection may make an application to ACICA for emergency 
interim measures of protection prior to the constitution of 
the Arbitral Tribunal.

1.2 The application for emergency interim measures of 
protection shall:

(a) be made to ACICA in writing;
(b) be made concurrently with or following the filing of 
the Notice of Arbitration;
(c) if possible, be communicated to all other parties pri-
or to or at the same time as making the application; and
(d) include a statement certifying that all other parties 
have been notified or an explanation of the steps taken 
in good faith to notify the other parties of the applica-
tion.

1.3 The application shall contain details of:
(a) the nature of the relief sought;
(b) the reasons why such relief is required on an emer-
gency basis; and
(c) the reasons why the party is entitled to such relief.

1.4 The party making the application shall at the same time 
pay ACICA the Emergency Arbitrator Fee and the applica-
tion fee as specified in Appendix A.

2 Appointment of Emergency Arbitrator

2.1 Upon receipt of an application for emergency interim 
measures of protection ACICA shall use its best endeav-
ours to appoint an Emergency Arbitrator within 1 business 
day from the receipt of the application and shall notify the 
parties of the appointment as soon as possible thereafter. 
A prospective Emergency Arbitrator shall immediately 
in writing disclose to ACICA any circumstances likely to 
give rise to justifiable doubts as to his or her impartiality or 
independence. A party who intends to challenge an Emer-
gency Arbitrator shall send notice of its challenge within 
one business day after being notified of the appointment of 
that arbitrator and the circumstances disclosed.

2.2 The time period for the appointment of the Emergency 
Arbitrator does not commence until ACICA has received:

(a) the application in compliance with Article 1 above; 
and
(b) payment of the Emergency Arbitrator Fee and the 
application fee.

2.3 Unless the parties otherwise agree in writing, the Eme 
rgency Arbitrator shall not act as an arbitrator in the pro-
ceedings.

2.4 Once the Emergency Arbitrator has been appointed, 
ACICA shall refer the application to the Emergency Arbi-
trator.

3 Decisions on Emergency Interim Measures of
 Protection

3.1 Any decision on an application for emergency interim 
measures of protection shall be made not later than 5 busi-
ness days from the date upon which the application was re-
ferred to the Emergency Arbitrator pursuant to Article 2.4 
above. ACICA may extend this time limit upon a request 
from the Emergency Arbitrator.

3.2 Any decision on an application for emergency interim 
measures of protection shall:

(a) be made in writing;
(b) state the date when it was made;
(c) contain reasons for the decision; and
(d) be signed by the Emergency Arbitrator.

3.3 The Emergency Arbitrator shall have the power to order 
or award any interim measure of protection on an emer-
gency basis (the “Emergency Interim Measure”) that he or 
she deems necessary and on such terms as he or she deems 
appropriate.
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3.4 The Emergency Arbitrator may modify or vacate the 
Emergency Interim Measure for good cause shown at any 
time prior to the constitution of the Arbitral Tribunal.

3.5 Before the Emergency Arbitrator orders or awards any 
Emergency Interim Measure, the party requesting it shall 
satisfy the Emergency Arbitrator that:

(a) irreparable harm is likely to result if the Emergency 
Interim Measure is not ordered;
(b) such harm substantially outweighs the harm that is 
likely to result to the party affected by the Emergency 
Interim Measure if the Emergency Interim Measure is 
granted; and
(c) there is a reasonable possibility that the requesting 
party will succeed on the merits, provided that any de-
termination on this possibility shall not affect the liberty 
of decision of the Arbitral Tribunal in making any subse-
quent determination.

3.6 The Emergency Arbitrator may require a party to pro-
vide appropriate security as a condition of any Emergency 
Interim Measure.

3.7 The Emergency Arbitrator shall promptly deliver a copy 
of the decision on emergency interim measures of protec-
tion and any Emergency Interim Measure to each of the par-
ties and ACICA.

4 Compliance with the Emergency Interim
 Measure

4.1 Any Emergency Interim Measure shall be binding on the 
parties.

4.2 The parties undertake to comply with any Emergency In-
terim Measure without delay.

4.3 Any Emergency Interim Measure shall, in any event, 
cease to be binding if:

(a) the Arbitral Tribunal makes a final award;
(b) the claim is withdrawn; 
(c) the Emergency Arbitrator or the Arbitral Tribunal 
(whichever applies) so decides; or
(d) the Arbitral Tribunal is not appointed within 90 days 
of the Emergency Interim Measure being made.

5  Powers after Arbitral Tribunal Appointment

5.1 The Emergency Arbitrator’s jurisdiction and powers 
cease forthwith on the appointment of the Arbitral Tribunal.

5.2 The Arbitral Tribunal may reconsider, vacate or modify 
any Emergency Interim Measure.

5.3 The Arbitral Tribunal is not bound by any decision or the 
reasons of the Emergency Arbitrator.

6  Costs

6.1 The costs associated with the emergency interim mea-
sures of protection proceedings include:

(a) the Emergency Arbitrator Fee and the application fee; 
and
(b) the legal and other costs directly incurred by the par-
ties.

6.2 If the time for a decision on an application for emergency 
interim measures of protection is extended pursuant to Arti-
cle 3.1 above, ACICA may request an increase to the Emer-
gency Arbitrator Fee specified in Appendix A.

6.3 The costs associated with any emergency interim mea-
sures of protection proceedings may initially be apportioned 
by the Emergency Arbitrator and are subject to the Arbitral 
Tribunal’s determination of the costs of arbitration under 
the Rules.

7  Other

7.1 The power of the Emergency Arbitrator under this 
Schedule 1 shall not prejudice a party’s right to apply to any 
competent court or other judicial authority for emergency 
interim measures. If any such application or any order for 
such measures is made after the referral of an application for 
emergency interim measures of protection to an Emergency 
Arbitrator, the applicant shall promptly notify the Emergen-
cy Arbitrator, all other parties and ACICA in writing.

7.2 The Emergency Arbitrator shall not be liable for any act 
or omission in connection with any arbitration conducted 
by reference to these Rules save where the act or omission 
was not done in good faith.
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MODEL ARBITRATION CLAUSE

Any dispute, controversy or claim arising out of, relating to 
or in connection with this contract, including any ques-
tion regarding its existence, validity or termination, shall 
be resolved by arbitration in accordance with the ACICA 
Expedited Arbitration Rules. The seat of arbitration shall be 
Sydney, Australia [or choose another city]. The language of 
the arbitration shall be English [or choose another lan-
guage].
 

SECTION I:

INTRODUCTORY RULES

1 ACICA Expedited Arbitration Rules

These rules (“Rules”) are the expedited rules of arbitra-
tion of the Australian Centre for International Com-
mercial Arbitration (“ACICA”) and may be referred to 
as the “ACICA Expedited Arbitration Rules”.

2 Scope of Application and Interpretation

2.1 Where parties agree in writing that disputes shall be 
referred to arbitration under the expedited rules of 
ACICA or the ACICA Expedited Arbitration Rules 
then such disputes shall be resolved in accordance with 
these Rules as in effect on the date of commencement 
of the arbitration, subject to such modification as the 
parties may agree in writing.

2.2 These Rules shall govern the arbitration except that 
where any of these Rules are in conflict with a pro-
vision of the law applicable to the arbitration from 
which the parties cannot derogate, that provision shall 
prevail.

2.3 By selecting these Rules the parties do not intend to 
exclude the operation of the UNCITRAL Model Law 
on International Commercial Arbitration.
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2.4 The parties to an arbitration agreement referring to 
these Rules shall be deemed to have referred to the 
Rules in effect on the date of commencement of the 
arbitration, unless the parties have agreed to apply a 
particular version of the Rules.

2.5 ACICA shall have the power to interpret all provisions 
of the Rules.  The Arbitrator shall interpret the Rules 
insofar as they relate to the Arbitrator’s powers and du-
ties under these Rules. In the event of any inconsisten-
cy between such interpretation and any interpretation 
by ACICA, the Arbitrator’s interpretation will prevail.

3 Overriding Objective

3.1 The overriding objective of these Rules is 
to provide arbitration that is quick, cost effective and 
fair, considering especially the amounts in dispute and 
complexity of issues or facts involved.

3.2 By invoking these Rules the parties agree 
to accept the overriding objective and its application by 
the Arbitrator.

 
4 Notice, Calculation of Periods of Time

4.1 If an address has been designated by a party specifically 
for the purpose of service or authorised as such by the 
Arbitrator, any notice, including a notification, com-
munication or proposal, shall be delivered to that party 
at that address, and if so delivered shall be deemed to 
have been received. Delivery by electronic means such 
as facsimile or email may only be made to an address 
so designated or authorised.

4.2 In the absence of any such designation or authorisa-
tion, a notice is:

(a) received if it is physically delivered to the address-
ee;

(b) deemed to have been received if it is delivered at 
the place of business, habitual residence or mailing 
address of the addressee by registered letter or any 
other means that provides a record of delivery; or

(c) deemed to have been received if it is sent to the 
addressee’s last known place of business, habitual 
residence or mailing address by registered letter or 
any other means that provides a record of delivery.

4.3 A notice shall be deemed to have been received on the 
day it is delivered in accordance with Article 4.1 or 4.2. 
A notice transmitted by electronic means is deemed 
to have been received on the day it is sent, except that 

a notice of arbitration so transmitted is only deemed 
to have been received on the date when it reaches the 
addressee’s electronic address.

4.4 For the purposes of calculating a period of time under 
the Rules, such period shall begin to run on the day 
following the day when a notice, notification, proposal 
or other communication

is received. If the last day of such period is an official holi-
day or a non-business day at the residence or place of 
business of the addressee, the period is extended until 
the first business day which follows. Official holidays or 
non-business days occurring during the running of the 
period of time are included in calculating the period.

4.5 Unless the parties agree otherwise in writing any ref-
erence to time shall be deemed to be a reference to the 
time at the seat of the arbitration.

 
5 Commencement of Arbitration

5.1 The party initiating recourse to arbitration (the 
“Claimant”) shall give to ACICA a Notice of Arbi-
tration in two copies or such additional number as 
ACICA directs. The Claimant shall at the same time 
pay ACICA’s registration fee as specified in Appendix 
A.

5.2 Subject to Article 5.5, the arbitration shall be deemed 
to commence on the date on which the Notice of Ar-
bitration or the registration fee is received by ACICA, 
whichever is the later. ACICA shall notify the parties of 
the commencement of arbitration.

5.3 The Notice of Arbitration shall include the following:

(a) a demand that the dispute be referred to arbitra-
tion;

(b) the names, postal addresses, telephone and fac-
simile numbers and email addresses (if any) of the 
parties and their representatives (if any);

(c) a copy of the arbitration clause or the separate 
arbitration agreement that is invoked. To the 
extent that claims are made under more than one 
arbitration clause or agreement, an indication and 
copy of the arbitration agreement under which 
each claim is made;

(d) a reference to the contract out of, relating to or in 
connection with which the dispute arises;

(e) the general nature of the claim and an indication 
of the amount involved, if any;

(f) the relief or remedy sought; and
(g) the Statement of Claim referred to in Article 17, 

which may be attached as a separate document.

5.4 The Claimant shall at the same time send a copy of 
the Notice of Arbitration to the other party or parties 
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against whom it seeks relief ( “Respondent” or “Re-
spondents”), and notify ACICA that it has done so, 
specifying the means by which the Notice of Arbitra-
tion was served on the Respondent(s) and the date of 
service. The Respondent(s) shall file a Statement of 
Defence under Article 18.

5.5 If the Notice of Arbitration is incomplete or is not 
submitted in the required number or if the provisions 
of Article 5.4 are not complied with, ACICA may 
request the Claimant to remedy the defect within an 
appropriate period of time and may delay the date of 
commencement of the arbitration until such defect is 
remedied, in which event the arbitration is deemed 
to have commenced on the date ACICA gives to the 
parties advice that the defect has been remedied.

6 Representation and Assistance

6.1 The parties may be represented or assisted by per-
sons of their choice. The names and addresses of such 
persons must be communicated in writing to the other 
party and ACICA.

6.2 Each party shall use its best endeavours to ensure that 
its legal representatives comply with the International 
Bar Association Guidelines on Party Representation in 
International Arbitration in the version current at the 
commencement of the arbitration.

7 ACICA Facilities and Assistance

ACICA shall, at the request of the Arbitrator or either 
party, make available, or arrange for, such facilities and 
assistance for the conduct of the arbitral proceedings 
as may be required, including suitable accommodation 
for sittings of the Arbitrator, secretarial assistance and 
interpretation facilities.

 

SECTION II:

COMPOSITION OF THE ARBITRAL 
TRIBUNAL

8 Appointment of the Arbitrator

8.1  There shall be one arbitrator.

8.2 Within 14 days from the commencement of the arbi-
tration, the Arbitrator shall be appointed by ACICA.

8.3 Before appointment, a prospective arbitrator shall sign 
a statement of availability, impartiality, and indepen-
dence and return the same to ACICA. The prospective 

arbitrator shall disclose in writing to ACICA any cir-
cumstances likely to give rise to justifiable doubts as to 
his or her impartiality or independence. An arbitrator, 
once appointed, and throughout the arbitral pro-
ceedings shall without delay disclose in writing such 
circumstances to ACICA and the parties unless he or 
she has already informed them of these circumstances.

8.4 In making the appointment, ACICA shall have regard 
to such considerations as are likely to secure the ap-
pointment of an independent and impartial arbitrator 
and shall take into account as well the advisability of 
appointing an arbitrator of a nationality other than the 
nationalities of the parties.

8.5 When making the appointment, ACICA may require 
from either party such information as it deems neces-
sary to fulfil its function.

8.6 For the purposes of Articles 8.3 to 8.5, 9 and 10.4, the 
Arbitrator, the parties, and ACICA may have regard 
to the International Bar Association Guidelines on 
Conflicts of Interest in International Arbitration in the 
version current at the commencement of the arbitra-
tion.

8.7 Once the Arbitrator has been appointed, ACICA shall 
transmit the file to him or her.

9 Challenge of Arbitrators

The Arbitrator may be challenged if circumstances 
exist that give rise to justifiable doubts as to his or her 
impartiality or independence.

10 Procedure for the Challenge of Arbitrators

10.1 A party who intends to challenge the Arbitrator shall 
send notice of its challenge within 7 days after being 
notified of his or her appointment or within 7 days 
after becoming aware of the circumstances mentioned 
in Article 9.

10.2 The challenge shall be notified to the other party, to the 
Arbitrator and to ACICA. The notification shall be in 
writing and shall state the reasons for the challenge.

10.3 When the Arbitrator has been challenged by one party, 
the other party may agree to the challenge. The Arbi-
trator may also, after the challenge, resign. In neither 
case does this imply acceptance of the validity of the 
grounds for the challenge. In both cases the procedure 
provided in Article 8 shall be used for the appointment 
of a substitute Arbitrator.



Chapter 25 - Australian Centre - ACIC

286    The Atlanta International Arbitration Society

10.4 If the other party does not agree to the challenge and 
the challenged Arbitrator does not resign, the deci-
sion on the challenge shall be made by ACICA.

10.5 If ACICA sustains the challenge, a substitute Arbi-
trator shall be appointed or chosen pursuant to the 
procedure set out in Article 8.

10.6 Challenge to the Arbitrator shall not affect the con-
duct of the arbitration in any way unless the Arbitra-
tor resigns or is removed. However if an Arbitrator re-
signs or is removed, all time limits under these Rules 
will be extended by the time that elapses between the 
Arbitrator’s resignation or removal and the appoint-
ment of a substitute Arbitrator.

11 Replacement of an Arbitrator

11.1 In the event of the death or resignation of the Arbi-
trator during the course of the arbitral proceedings, 
a substitute Arbitrator shall be appointed or chosen 
pursuant to the procedure provided for in Article 8.

11.2 In the event that the Arbitrator fails to act or in the 
event of the de jure or de facto impossibility of him 
or her performing his or her functions, the procedure 
in respect of the challenge and replacement of the 
Arbitrator as provided in the preceding Articles shall 
apply.

12 Repetition of Proceedings if Arbitrator Replaced

Once the substitute Arbitrator has been appointed, 
and after having invited the parties to comment, the 
Arbitrator shall determine if and to what extent prior 
proceedings shall be repeated.

 
SECTION III:
ARBITRAL PROCEEDINGS

13 General Provisions

13.1 Subject to these Rules, including the overriding 
objective in Article 3, the Arbitrator may conduct the 
arbitration in such manner as he or she considers ap-
propriate, provided that the parties are treated equally 
and that each party is given a reasonable opportunity 
of presenting its case.

13.2 Subject to these Rules, the Arbitrator shall adopt 
suitable procedures for the conduct of the arbitration 
in order to avoid unnecessary delay and expense. As 
soon as practicable after being appointed the Arbitra-
tor shall hold a preliminary meeting with the parties 

in person or by telephone or other means and shall 
make a procedural timetable for the arbitration.

13.3 There shall be no hearing unless:

(a) exceptional circumstances exist, as determined by 
the Arbitrator; and

(b) either the Arbitrator or the parties require a hear-
ing to take place.

13.4 Any hearing shall be no longer than one working day, 
unless the Arbitrator decides otherwise. The Arbi-
trator shall allocate the available time to the parties 
in such manner that each party shall have an equal 
opportunity to present its case.

13.5 All documents or information supplied to the Arbi-
trator by one party shall at the same time be commu-
nicated by that party to the other party.

14 Confidentiality

14.1 Unless the parties agree otherwise in writing, any 
hearings shall take place in private.

14.2 The parties, the Arbitrator and ACICA shall treat as 
confidential and shall not disclose to a third party 
without prior written consent from the parties any 
matters relating to the arbitration (including the exis-
tence of the arbitration), the award, materials created 
for the purpose of the arbitration and documents 
produced by another party in the proceedings and not 
in the public domain except:

(a) for the purpose of making an application to any 
competent court;

(b) for the purpose of making an application to the 
courts of any State to enforce the award;

(c) pursuant to the order of a court of competent 
jurisdiction;

(d) if required by the law of any State which is binding 
on the party making the disclosure; or

(e) if required to do so by any regulatory body.

14.3 Any party planning to make disclosure under Article 
14.2 must within a reasonable time prior to the 
intended disclosure notify the Arbitrator, ACICA and 
the other party (if during the arbitration) or ACICA 
and the other party (if the disclosure takes place after 
the conclusion of the arbitration) and furnish details 
of the disclosure and an explanation of the reason for 
it.
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14.4 To the extent that a witness is given access to evidence 
or other information obtained in the arbitration, 
the party calling such witness is responsible for the 
maintenance by the witness of the same degree of 
confidentiality as that required of the party.

15 Seat of Arbitration

15.1 If the parties have not previously agreed on the seat 
of the arbitration, the seat of the arbitration shall be 
Sydney, Australia.

15.2 The Arbitrator may decide where the proceedings 
shall be conducted (at the seat or other venues). In 
particular, the Arbitrator may hear witnesses and hold 
meetings at any venue he or she deems appropriate, 
having regard to the circumstances of the arbitration.

15.3 The Arbitrator may conduct any part of the proceed-
ings at any venue he or she deems appropriate for the 
inspection of goods, other property or documents. 
The parties shall be given sufficient notice to enable 
them to be present at such inspection.

15.4 The award shall be made at the seat of the arbitration.

15.5 The law of the seat shall be the governing law of 
the arbitration agreement, unless the parties have 
expressly agreed otherwise and that agreement is not 
prohibited by an applicable law.

16 Language

16.1 Subject to an agreement by the parties, the Arbitrator 
shall, promptly after his or her appointment, deter-
mine the language or languages to be used in the 
proceedings. This determination shall apply to the 
Statement of Claim, the Statement of Defence, any 
further written statements and, if oral hearings take 
place, to the language or languages to be used in such 
hearings.

16.2 The Arbitrator may order that any submissions (writ-
ten or oral), documents annexed to the Statement of 
Claim or Statement of Defence, and any supplemen-
tary documents or exhibits submitted in the course of 
the proceedings, delivered in their original language, 
shall be accompanied by a translation (or be translat-
ed) into the language or languages agreed upon by the 
parties or determined by the Arbitrator.

17 Statement of Claim

17.1 The Statement of Claim shall be contained in the 
Notice of Arbitration. A copy of the contract, and 

of the arbitration agreement if not contained in the 
contract, shall be annexed thereto.

17.2 The Statement of Claim shall include the following 
particulars:

(a) the names, postal addresses, telephone and fac-
simile numbers and email addresses (if any) of the 
parties and their counsel (if any);

(b) a statement of the facts supporting the claim;

(c) the points at issue; and

(d) the relief or remedy sought.

17.3 The Claimant shall annex to its Statement of Claim 
all documents and any witness statements on which it 
relies.

18 Statement of Defence

18.1 Within 28 days of service of the Notice of Arbitration 
under Article 5.4, the Respondent shall communicate 
its Statement of Defence in writing to the Claimant, 
the Arbitrator and ACICA.

18.2 The Statement of Defence shall reply to the par-
ticulars (b), (c) and (d) of the Statement of Claim 
(Article 17.2) and provide particulars similar to those 
required under Article 17.2(a).  The Respondent shall 
annex to its Statement of Defence the documents 
and any witness statements on which it relies for its 
defence.

18.3 The Respondent may in its Statement of Defence 
make a counterclaim or claim for the purpose of a 
set-off, arising out of, relating to or in connection 
with the dispute.

18.4 The provisions of Article 17.2 (b) to (d) and 17.3 shall 
apply to a counterclaim and a claim relied on for the 
purpose of a set-off.

18.5 The Claimant shall communicate a Defence to the 
Counterclaim (if any) within 14 days, including any 
additional documents.

19 Amendments to the Claim or Defence

During the course of the arbitral proceedings no 
party may amend or supplement its claim or defence 
unless the Arbitrator considers it appropriate to 
allow such amendment having regard to the delay in 
making it or prejudice to the other party or any other 
circumstances it considers relevant, including the 
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overriding objective in Article 3. A claim may not be 
amended in such a manner that the amended claim 
falls outside the scope of the arbitration clause or 
separate arbitration agreement.

20 Jurisdiction of the Arbitrator

20.1 The Arbitrator shall have the power to rule on objec-
tions that he or she has no jurisdiction, including any 
objections with respect to the existence or validity of 
the arbitration clause or of the separate arbitration 
agreement.

20.2 The Arbitrator shall have the power to determine the 
existence or the validity of the contract of which an 
arbitration clause forms a part. For the purposes of 
this Article 20, an arbitration clause which forms part 
of a contract and which provides for arbitration under 
these Rules shall be treated as an agreement indepen-
dent of the other terms of the contract. A decision by 
the Arbitrator that the contract is null and void shall 
not entail ipso jure the invalidity of the arbitration 
clause.

20.3 A plea that the Arbitrator does not have jurisdic-
tion shall be raised no later than in the Statement of 
Defence referred to in Article 18, or, with respect to a 
counterclaim, in the Defence to the Counterclaim.

20.4 In general, the Arbitrator should rule on a plea 
concerning his or her jurisdiction as a preliminary 
question. However, the Arbitrator may proceed with 
the arbitration and rule on such a plea in his or her 
final award.

21 Further Written Statements

21.1 The Arbitrator shall decide which further written 
statements, in addition to the Statement of Claim, the 
Statement of Defence and Defence to the Counter-
claim, shall be required from the parties or may be 
presented by them and shall fix the periods of time for 
communicating such statements.

21.2 The periods of time fixed by the Arbitrator for the 
communication of further written statements shall 
not exceed 14 days.

22 Periods of Time

22.1 Any times fixed under these Rules may be varied by 
agreement among the Arbitrator and the parties.

22.2 Notwithstanding Article 22.1 the Arbitrator, in excep-
tional circumstances as determined by the Arbitrator, 
may vary the times fixed:

(a) to give effect to the overriding objective set out in 
Article 3;

(b) if the Arbitrator is satisfied that a variation of any 
fixed time or times is required in the interests of 
justice;

(c) on such terms as to costs or otherwise as the Arbi-
trator considers reasonable in the circumstances;

(d) to a maximum total period of 14 days to the total 
time fixed under these Rules for actions by each 
party; and

(e) to a maximum total period of 30 days for actions 
by the Arbitrator.

23 Evidence and Hearings

23.1 Each party shall have the burden of 
proving the facts relied upon to support its claim or 
defence.

23.2 The Arbitrator shall have regard to, but is 
not bound to apply, the International Bar Association 
Rules on the Taking of Evidence in International Ar-
bitration in the version current at the commencement 
of the arbitration.

23.3 An agreement of the parties and the 
Rules (in that order) shall at all times prevail over an 
inconsistent provision in the International Bar Asso-
ciation Rules on the Taking of Evidence in Interna-
tional Arbitration.

23.4 There shall be no discovery.

23.5 The Arbitrator may order a party to 
produce such particular documents as he or she may 
believe to be relevant. If the Arbitrator believes that 
a party has failed to produce any relevant document 
without good reason, he or she may draw an adverse 
inference from that party’s failure to produce.

24 Interim Measures of Protection

24.1 In appropriate circumstances, the Arbitrator may, on 
the request of any party, order interim measures of 
protection. The Arbitrator may order such measures 
in the form of an award, or in any other form (such 
as an order), provided reasons are given, and on such 
terms as he or she deems appropriate. The Arbitra-
tor shall endeavour to ensure that the measures are 
enforceable.
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24.2 An interim measure of protection is any temporary 
measure by which the Arbitrator orders a party to:

(a) maintain or restore the status quo pending deter-
mination of the dispute;

(b) take action that would prevent, or refrain from 
taking action that is likely to cause, current or 
imminent harm;

(c) provide a means of preserving assets out of which 
a subsequent award may be satisfied;

(d) preserve evidence that may be relevant and mate-
rial to the resolution of the dispute; or

(e) provide security for legal or other costs of any 
party.

24.3 Before the Arbitrator orders any interim measure, the 
party requesting it shall satisfy the Arbitrator that:

(a) irreparable harm is likely to result if the measure is 
not ordered;

(b) such harm substantially outweighs the harm that 
is likely to result to the party affected by the mea-
sure if the measure is granted; and

(c) there is a reasonable possibility that the requesting 
party will succeed on the merits, provided that any 
determination on this possibility shall not affect 
the liberty of decision of the Arbitrator in making 
any subsequent determination.

 
24.4 The Arbitrator may require a party to provide appro-

priate security as a condition to granting an interim 
measure.

24.5 The requesting party shall promptly disclose in 
writing to the Arbitrator any material change in the 
circumstances on the basis of which that party made 
the request for, or the Arbitrator granted, the interim 
measure.

24.6 The Arbitrator may modify, suspend or terminate any 
of his or her own interim measures at any time upon 
the request of any party.  In exceptional circumstances 
the Arbitrator may, on his or her own initiative, modi-
fy, suspend or terminate any of his or her own interim 
measures upon prior notice to the parties.

24.7 If the Arbitrator later determines that the measure 
should not have been granted, he or she may decide 
that the requesting party is liable to the party against 
whom the measure was directed for any costs or dam-
ages caused by the measure.

24.8 The power of the Arbitrator under this Article 24 
shall not prejudice a party’s right to apply to any com-
petent court or other judicial authority for interim 
measures. Any application and any order for such 
measures after the appointment of the Arbitrator shall 
be promptly communicated, in writing, by the appli-
cant to the Arbitrator, all other parties and ACICA.

25 Default

25.1 If, within the period of time fixed under these Rules, 
the Respondent has failed to communicate its State-
ment of Defence without showing sufficient cause 
for such failure, the Arbitrator shall order that the 
proceedings continue.

25.2 If one of the parties, duly notified under these Rules, 
fails to appear at a hearing, without showing sufficient 
cause for such failure, the Arbitrator may proceed 
with the arbitration.

25.3 If one of the parties, duly invited to produce docu-
mentary evidence, fails to do so within the established 
period of time, without showing sufficient cause for 
such failure, the Arbitrator may make the award on 
the evidence before him or her.

26 Waiver of Rules

A party that knows that any provision of, or require-
ment under, these Rules has not been complied 
with and yet proceeds with the arbitration without 
promptly stating its objection to such non- com-
pliance, shall be deemed to have waived its right to 
object.

SECTION IV:

THE AWARD

27 Time for the Final Award

Subject to Articles 22 and 28.6, the Arbitrator shall 
make the final award within 4 months of the appoint-
ment of the Arbitrator if there is no counterclaim 
(or claim relied on for the purpose of a set-off), and 
otherwise within 5 months.

28 Form and Effect of the Award

28.1 In addition to making a final award, the Arbitrator 
shall be entitled to make interim, interlocutory, or 
partial awards.
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28.2 An award shall be made in writing and shall be final 
and binding on the parties. The parties undertake to 
carry out an award without delay.

28.3 Subject to Article 30.1, the Arbitrator shall state the 
reasons upon which an award is based in summary 
form, unless the parties have agreed that no reasons 
are to be given.

28.4 An award shall be signed by the Arbitrator and it shall 
contain the date on which and the place (which shall 
be in conformity with Article 15.4) where the award 
was made.

28.5 The Arbitrator shall communicate signed copies of an 
award to the parties and ACICA.

28.6 Before communicating an award to the parties, the 
Arbitrator shall inquire of ACICA whether there are 
any outstanding monies due to it. The award shall not 
be communicated to the parties until ACICA certifies 
that there are no monies due to either ACICA or the 
Arbitrator. Time for the Final Award in Article 27 will 
not run for these purposes.

28.7 If the arbitration law of the place where the award is 
made requires that an award be filed or registered by 
the Arbitrator, he or she shall comply with this re-
quirement within the period of time required by law.

29 Applicable Law, Amiable Compositeur

29.1 The Arbitrator shall apply the rules of law designated 
by the parties as applicable to the substance of the 
dispute. Failing such designation by the parties, the 
Arbitrator shall apply the rules of law which he or she 
considers applicable.

 
29.2 The Arbitrator shall decide as amiable compositeur or 

ex aequo et bono only if the parties have, in writing, 
expressly authorised him or her to do so and if the 
law applicable to the arbitral procedure permits such 
arbitration.

29.3 In all cases, the Arbitrator shall decide in accordance 
with the terms of any contract and shall take into ac-
count any usages of the trade applicable to any trans-
action the subject of or connected with the dispute.

30 Settlement or Other Grounds for Termination
30.1 If, before an award is made, the parties agree on a set-

tlement of the dispute, the Arbitrator shall either issue 
an order for the termination of the arbitral proceed-
ings or, if requested by both parties and accepted by 
the Arbitrator, record the settlement in the form of an 

arbitral award on agreed terms. The Arbitrator is not 
obliged to give reasons for such an award.

30.2 If, before an award is made, the continuation of the 
arbitral proceedings becomes unnecessary or impos-
sible for any reason not mentioned in Article 30.1, 
the Arbitrator shall informthe parties of his or her 
intention to issue an order for the termination of the 
proceedings. The Arbitrator shall have the power to 
issue such an order unless a party raises justifiable 
grounds for objection.

30.3 Copies of the order for termination of the arbitral 
proceedings or of the arbitral award on agreed terms, 
signed by the Arbitrator, shall be communicated by 
the Arbitrator to the parties and ACICA. Where an 
arbitral award on agreed terms is made, the provisions 
of Articles 28.2, and 28.4 to 28.7 shall apply.

31 Interpretation of the Award

31.1 Within 7 days after the receipt of an award, either 
party, with notice to the other party, may request 
that the Arbitrator give an interpretation of the 
award.

31.2 The interpretation shall be given in writing within 28 
days after the receipt of the request. The interpreta-
tion shall form part of the award and the provisions of 
Articles 28.2 to 28.7 shall apply.

32 Correction of the Award

32.1 Within 7 days after the receipt of an award, either 
party, with notice to the other party, may request the 
Arbitrator to correct in the award any errors in com-
putation, any clerical or typographical errors, or any 
errors of similar nature. The Arbitrator may within 28 
days after the communication of the award make such 
corrections on his or her own initiative.

32.2 Such corrections shall be in writing and the provi-
sions of Articles 28.2 to 28.7 shall apply.

33 Additional Award

33.1 Within 7 days after the receipt of an award, either 
party, with notice to the other party, may request the 
Arbitrator to make an additional award as to claims 
presented in the arbitral proceedings but omitted 
from the award.

33.2 If the Arbitrator considers the request for an addition-
al award to be justified and considers that the omis-
sion can be rectified without any further hearings or 
evidence, he or she shall complete the award within 
28 days after the receipt of the request.



AtlAS Desk Book 2020

      Fourth Edition  291

33.3 When an additional award is made, the provisions of 
Articles 28.2 to 28.7 shall apply.

34 Costs

The Arbitrator shall fix the costs of arbitration in the 
award  The term “costs of arbitration” includes only:
(a) the fees of the Arbitrator, to be fixed in accordance 

with Article 35;

(b) the travel (business class airfares) and other rea-
sonable expenses incurred by the Arbitrator;

(c) the costs of expert advice and of other assistance 
required by the Arbitrator;

(d) the travel (business class airfares) and other rea-
sonable expenses of witnesses to the extent such 
expenses are approved by the Arbitrator;

(e) the legal and other costs, such as the costs of in-
house counsel, directly incurred by the successful 
party in conducting the arbitration, if such costs 
were claimed during the arbitral proceedings, and 
only to the extent that the Arbitrator determines 
that the amount of such costs is reasonable;

(f) ACICA’s administration fee;

(g) fees for facilities and assistance provided by ACI-
CA in accordance with Articles 7 and 37.4; and

(h) ACICA’s registration fee.

35 Fees of the Arbitrator

35.1 Unless otherwise agreed, the Arbitrator shall be re-
munerated on the basis of an hourly rate.

35.2 The hourly rate shall be agreed between the parties 
and the Arbitrator or, failing agreement, shall be 
determined by ACICA.

35.3 Unless otherwise agreed in writing, the hourly rate 
will be exclusive of GST, value added tax or any other 
like tax which may apply.

35.4 Where ACICA is requested to determine the hourly 
rate, it shall take into account, inter alia:

(a) the nature of the dispute and the amount in dis-
pute, insofar as it is aware of them; and

(b) the standing and experience of the Arbitrator.

36 Apportionment of Costs

36.1 Except as provided in Article 36.2, the costs of arbi-
tration shall in principle be borne by the unsuccess-
ful party. However, the Arbitrator may apportion 
each of such costs between the parties if he or she 
determines that apportionment is reasonable, taking 
into account the circumstances of the case.

36.2 With respect to the costs referred to in Article 
34.1(e), the Arbitrator, taking into account the 
circumstances of the case, shall be free to determine 
which party shall bear such costs or may apportion 
such costs between the parties if he or she deter-
mines that apportionment is reasonable.

36.3 When the Arbitrator issues an order for the ter-
mination of the arbitral proceedings or makes an 
award on agreed terms, he or she shall fix the costs 
of arbitration referred to in Article 34 in that order 
or award.

36.4 No additional fees may be charged by an Arbitrator 
for interpretation or correction or completion of an 
award under Articles 31 to 33.

 
37 Deposit of Costs

37.1 As soon as practicable after the appointment of the 
Arbitrator, ACICA shall, in consultation with the 
Arbitrator, request each party to deposit an equal 
amount as an advance for any costs referred to in 
Article 34(a), (b), (c), (f) and (g). ACICA shall pro-
vide a copy of the request to the Arbitrator.

37.2 Where a Respondent submits a counterclaim, or it 
otherwise appears appropriate in the circumstances, 
the Arbitrator may in his or her discretion request 
separate deposits from the parties.

37.3 During the course of the arbitral proceedings, AC-
ICA, in consultation with the Arbitrator, may from 
time to time request supplementary deposits from 
the parties. ACICA shall provide copies of any such 
request(s) to the Arbitrator.

37.4 The deposits will be made to and held by ACICA 
and from time to time will be released by ACICA 
to the Arbitrator on his or her instructions. ACICA 
may make a charge for its trust account services.

37.5 The Arbitrator will not proceed with the arbitration 
without ascertaining at all times from ACICA that 
ACICA is in possession of requisite funds.

37.6 If the required deposits are not paid in full within 
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21 days after the receipt of the request, ACICA, in 
consultation with the Arbitrator, shall so inform the 
parties in order that any party may pay the unpaid 
portion of the deposit to allow the arbitration to 
proceed. In such circumstances, the party making the 
substituted payment shall be entitled to recover that 
amount as a debt due immediately from the default-
ing party and the Arbitrator may issue an award for 
unpaid costs on application of that party.

37.7 In the event that any deposit directed to be paid un-
der this Article remains unpaid (in whole or in part), 
the Arbitrator in consultation with ACICA, may order 
the suspension or termination of the arbitral proceed-
ings.

37.8 After the award has been made, ACICA shall render 
an accounting to the parties of the deposits received 
and held by it and return any unexpended balance to 
the parties.

 
SECTION V:

GENERAL

38 Decisions Made by ACICA

38.1 Decisions made by ACICA will be made by the ACI-
CA Board of Directors, or by any person(s) to whom 
the Board of Directors has delegated decision making 
authority.

38.2 Decisions made by ACICA with respect to all matters 
relating to the arbitration shall be conclusive and 
binding upon the parties and the Arbitrator. ACICA 
shall not be required to give any reasons.

38.3 To the extent permitted by the law of the seat of the 
arbitration, the parties shall be taken to have waived 
any right of appeal or review in respect of any such 
decisions made by ACICA to any State court or other 
judicial authority.

38.4 Neither ACICA nor its members, officers, servants or 
agents shall be liable for making any decision or taking 
any action or failing to make any decision or take any 
action under these Rules.

39 Immunity of the Arbitrator

The Arbitrator shall not be liable for any act or omis-
sion in connection with any arbitration conducted by 
reference to these Rules save where the act or omission 
was not done in good faith.

 
APPENDIX A:

ACICA’s Fees

1 Registration Fee

1.1 The reference in these Rules to “dollars” or “$” is to 
Australian currency.

1.2 When submitting the Notice of Arbitration the Claim-
ant shall pay to ACICA a registration fee in the amount 
set by ACICA in the Schedule of Fees on ACICA’s web-
site on the date that the Notice of Arbitration is sub-
mitted (“Schedule of Fees”). The registration fee is not 
refundable.

2 Administration Fee

2.1 The parties shall pay to ACICA an administration fee 
as specified in the Schedule of Fees.

2.2 For the purposes of determining the amount in dis-
pute:

(a) claims, counterclaims and set-off defences shall be 
added together;

(b) amounts claimed for interest shall not be taken into 
account, unless the interest claim exceeds the prin-
cipal amount claimed, in which case the interest 
claims alone shall be considered in calculating the 
amount in dispute;

(c) claims expressed in currencies other than in Aus-
tralian dollars shall be converted into Australian 
dollars at the rate of exchange applicable on the day 
when ACICA received the relevant claim, includ-
ing any counterclaim or set-off defence; and

(d) if the amount in dispute is not specified in the No-
tice of Arbitration, Statement of Claim or counter-
claim, the amount set out in the Schedule of Fees 
to apply in these circumstances will be payable to 
ACICA as the administration fee until the amount 
in dispute is determined by the Arbitrator. If no 
such determination is made, or the claim is for 
non-monetary relief, the administration fee will be 
as set out in the Schedule of Fees unless in its discre-
tion ACICA determined that a lesser fee is payable, 
or if the case is not resolved within 5 months from 
the appointment of the Arbitrator, that a higher fee 
is to be paid (up to the maximum specified in the 
Schedule of Fees).
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ACICA Mediation Rules
17 July 2007

Model Mediation Clauses 

1 Application of the Rules 
2 Commencement of Mediation Proceedings 
3 Answer to Request for Mediation 
4 Number of Mediators 
5 Appointment of Mediator 
6 Submission of Statements to Mediator 
7 Representation and Assistance 
8 Role of Mediator 
9 Administrative Assistance 
10 Communication Between Mediator and Par-

ties 
11 Disclosure of Information 
12 Co-operation of Parties with Mediator 
13 Suggestions by Parties for Settlement of Dis-

pute 
14 Settlement Agreement 
15 Confidentiality 
16 Termination of Mediation Proceedings 
17 Resort to Arbitral or Judicial Proceedings 
18 Costs 
19 Deposits 
20 Role of Mediator in Other Proceedings 
21 Admissibility of Evidence in Other Proceed-

ings 
22 Decisions made by ACICA 
23 Liability of Mediator 

Model Mediation Clauses

Optional Mediation

Where, in the event of a dispute arising out of or relating to 
this contract, the parties wish to seek an amicable settle-
ment of that dispute by mediation, the mediation shall take 
place in accordance with the ACICA Mediation Rules. The 
mediation shall take place in Sydney, Australia [or choose 
another city] and be administered by the Australian Centre 
for International Commercial Arbitration (ACICA).

Mediation followed by Arbitration

Any dispute, controversy or claim arising out of, relating to 
or in connection with this contract, including any ques-
tion regarding its existence, validity or termination, shall 
be resolved by mediation in accordance with the ACICA 
Mediation Rules. The mediation shall take place in Sydney, 
Australia [or choose another city] and be administered by 
the Australian Centre for International Commercial Arbi-
tration (ACICA).

If the dispute has not been settled pursuant to the said 
Rules within 60 days following the written invitation to 
mediate or within such other period as the parties may 
agree in writing, the dispute shall be resolved by arbitration 
in accordance with the ACICA Arbitration Rules. The seat 
of arbitration shall be Sydney, Australia [or choose another 
city]. The language of the arbitration shall be English [or 
choose another language]. The number of arbitrators shall 
be one [or three, or delete this sentence and rely on Article 
10 of the ACICA Arbitration Rules].

(The parties may agree on other mediation clauses.)
 
1 Application of the Rules

1.1 These Rules apply to mediation of disputes arising out 
of or relating to a contractual or other legal relation-
ship where the parties have agreed that the ACICA 
Mediation Rules (“Rules”) apply.

1.2 Where any of the Rules is in conflict with a provision 
of law from which the parties cannot derogate, that 
provision prevails.

2 Commencement of Mediation Proceedings

2.1 A party or parties wishing to commence mediation 
proceedings pursuant to the Rules shall give to AC-
ICA a Request for Mediation in two copies or such 
additional number as ACICA directs.

2.2 The Request for Mediation shall include the follow-
ing:

(a) the names, postal addresses, telephone and fac-
simile numbers and email addresses (if any) of the 
parties and their counsel;

(b) a copy of the mediation clause or the separate 
mediation agreement that is invoked (where there 
is such an agreement between the parties to refer 
their dispute to the Rules);

(c) a brief description of the dispute including, if 
possible, an assessment of its value;

(d) the name of the proposed mediator, if all the par-
ties have agreed on his or her identity; and

(e) payment for ACICA’s registration fee as specified 
in Appendix A.

2.3 The Request for Mediation may also include a pro-
posal regarding the qualifications of the mediator.

2.4 Subject to Article 2.5, the mediation proceedings 
shall be deemed to commence on the date on which 
the Request for Mediation or the registration fee is 
received by ACICA, whichever is the later.
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2.5 If the Request for Mediation is incomplete or is not 
submitted in the required number ACICA may:

(a) request the party or parties which filed the Re-
quest for Mediation to remedy the defect within 
an appropriate period of time; and

(b) delay the date of commencement of the mediation 
proceedings until such defect is remedied.

2.6 Subject to Article 2.5, upon receipt of the Request for 
Mediation ACICA shall communicate the Request for 
Mediation to the other party or parties referred to in 
Article 2.2(a), unless the Request for Mediation was 
submitted jointly by all parties.

3 Answer to Request for Mediation

3.1 This Article applies where the Request for Mediation 
was not submitted jointly by all parties.

3.2 The party or parties served with the Request for Medi-
ation may provide to ACICA:

(a) a proposal regarding the qualifications of a media-
tor; and

(b) brief comments on the dispute and its value.

4 Number of Mediators

There shall be one mediator, unless the parties have 
agreed otherwise.

5 Appointment of Mediator

5.1 Unless the parties have agreed on the name of a 
mediator the appointment shall be made by ACICA.

5.2 Any mediator agreed by the parties or appointed by 
ACICA must be independent and impartial.

5.3 No person may act as a mediator under the Rules 
unless he or she has given to ACICA a declaration in writing 
of independence and impartiality.

6 Submission of Statements to Mediator

6.1 The mediator, upon his or her appointment, may re-
quest each party to submit to him or her a brief written 
statement describing the general nature of the dispute 
and the points at issue. Each party shall send a copy of 
its statement to the other party.

6.2 The mediator may request each party to submit to him 
or her a further written statement of its position and 

the facts and grounds in support thereof, supplement-
ed by any documents and other evidence that such 
party deems appropriate. The party shall send a copy 
of its statement to the other party.

 
6.3 At any stage of the mediation proceedings the media-

tor may request a party to submit to him or her such 
additional information as he or she deems appropriate.

7 Representation and Assistance

The parties may be represented or assisted by persons 
of their choice. The names and addresses of such per-
sons are to be communicated in writing to the other 
party and to the mediator. Such communication shall 
specify whether the appointment is made for purposes 
of representation or of assistance.

8 Role of Mediator

8.1 The mediator shall assist the parties in an independent 
and impartial manner in their attempt to reach an am-
icable settlement of their dispute.

8.2 The mediator will be guided by principles of objectivi-
ty, fairness and justice, giving consideration to, among 
other things, the rights and obligations of the parties, 
the usages of the trade concerned and the circum-
stances surrounding the dispute, including any previ-
ous business practices between the parties.

8.3 The mediator may conduct the mediation proceedings 
in such a manner as he or she considers appropriate, 
taking into account the circumstances of the case, the 
wishes the parties may express, including any request 
by a party that the mediator hear oral statements, and 
the need for a speedy settlement of the dispute.

8.4 The mediator may also obtain expert advice concern-
ing technical aspects of the dispute, provided that the 
parties agree to this and assume the expenses of ob-
taining such advice. Arrangements for obtaining such 
advice shall be made by the mediator in consultation 
with the parties and ACICA.

8.5 The mediator may, at any stage of the mediation pro-
ceedings, make proposals for a settlement of the dis-
pute. Such proposals need not be in writing and need 
not be accompanied by a statement of the reasons 
therefor.

 
9 Administrative Assistance

9.1 ACICA shall, at the request of the mediator or a party, 
make available, or arrange for, such facilities and as-
sistance for the conduct of the mediation proceedings 
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as may be required, including suitable accommodation 
for sittings of the mediator, secretarial assistance and 
interpretation facilities.

9.2 ACICA may charge for such services and require pay-
ment in advance or the provision of security before 
providing such services.

10 Communication Between Mediator and Parties

10.1 The mediator may invite the parties to meet with him 
or her or may communicate with them orally or in 
writing. He or she may meet or communicate with the 
parties together or with each of them separately.

10.2 Unless the parties have agreed upon the place where 
meetings with the mediator are to be held, such place 
will be determined by the mediator, after consultation 
with the parties, having regard to the circumstances of 
the mediation proceedings.

11 Disclosure of Information

When the mediator receives factual information con-
cerning the dispute from a party, he or she shall dis-
close the substance of that information to the other 
party in order for the other party to have the oppor-
tunity to present any explanation which he or she con-
siders appropriate. However, when a party gives any 
information to the mediator subject to a specific con-
dition that it be kept confidential, the mediator shall 
not disclose that information to the other party.

12 Co-operation of Parties with Mediator

The parties will in good faith co-operate with the me-
diator and, in particular, will endeavour to comply 
with requests by the mediator to submit written mate-
rials, provide evidence and attend meetings.

13 Suggestions by Parties for Settlement of Dispute

Each party may, on its own initiative or at the invita-
tion of the mediator, submit to the mediator sugges-
tions for the settlement of the dispute.

 
14 Settlement Agreement

14.1 When it appears to the mediator that there exist ele-
ments of a settlement which would be acceptable to the 
parties, he or she may formulate the terms of a possi-
ble settlement and submit them to the parties for their 
observations. After receiving the observations of the 
parties, the mediator may reformulate the terms of a 
possible settlement in the light of such observations.

14.2 If the parties reach agreement on a settlement of the 
dispute, they shall draw up and sign a written settle-
ment agreement. If requested by the parties, the medi-
ator shall draw up, or assist the parties in drawing up, 
the settlement agreement.

14.3 The parties by signing the settlement agreement put an 
end to the dispute and are bound by the agreement.

15 Confidentiality

15.1 Unless the parties agree otherwise in writing, all hear-
ings shall take place in private.

15.2 The parties, the mediator and ACICA shall treat as 
confidential and shall not disclose to a third party 
without prior written consent from the parties all mat-
ters relating to the mediation (including the existence 
of the mediation), the settlement agreement, materials 
created for the purpose of the mediation and docu-
ments produced by another party in the proceedings 
and not in the public domain except:

(a) for the purpose of making an application to the 
courts of any State to enforce the settlement agree-
ment;

(b) pursuant to the order of a court of competent juris-
diction;

(c) if required by the law of any State which is binding 
on the party making the disclosure; or

(d) if required to do so by any regulatory body.

15.3 Any party planning to make disclosure under Article 
15.2 must within a reasonable time prior to the in-
tended disclosure notify the mediator, ACICA and the 
other parties (if during the mediation) or ACICA and 
the other parties (if the disclosure takes place after the 
conclusion of the mediation) and furnish details of the 
disclosure and an explanation of the reason for it.

 

15.4 To the extent that a witness is given access to evidence 
or other information obtained in the mediation, the 
party calling such witness is responsible for the main-
tenance by the witness of the same degree of confiden-
tiality as that required of the party.

16 Termination of Mediation Proceedings

16.1 The mediation proceedings are terminated:

(a) by the signing of the settlement agreement by the 
parties, on the date of the agreement; or
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(b) by a written declaration of the mediator, after con-
sultation with the parties, to the effect that further 
efforts at mediation are no longer justified, on the 
date of the declaration; or

(c) by a written declaration of the parties addressed to 
the mediator to the effect that the mediation pro-
ceedings are terminated, on the date of the declara-
tion; or

(d) on the expiration of 90 days, or such other period 
as is agreed by the parties, after the date that the 
request for mediation is received by ACICA.

16.2 The mediator shall promptly notify ACICA of the ter-
mination of the mediation proceedings.

17 Resort to Arbitral or Judicial Proceedings

17.1 Subject to Article 17.2, the parties undertake not to 
initiate, during the mediation proceedings, any arbi-
tral or judicial proceedings in respect of a dispute that 
is the subject of the mediation proceedings.

17.2 A party may initiate arbitral or judicial proceedings for 
the purposes of enforcing its rights under the Rules or 
to seek relief of an interlocutory nature.

18 Costs

18.1 Upon termination of the mediation proceedings, the 
mediator shall fix the costs of the mediation and give 
written notice thereof to the parties. The term “costs” 
includes only:

(a) the fee of the mediator which shall be reasonable in 
amount;

(b) the travel and other expenses of the mediator;

(c) the travel and other expenses of witnesses request-
ed by the mediator with the consent of the parties;

(d) the cost of any expert advice requested by the me-
diator with the consent of the parties;

(e) the cost of any assistance provided pursuant to Ar-
ticles 5, 9 and 19 of the Rules.

18.2 The costs, as defined above, shall be borne equally by 
the parties unless the settlement agreement provides 
for a different apportionment. All other expenses in-
curred by a party are borne by that party.

19 Deposits

19.1 The mediator, upon his or her appointment, may re-
quest each party to deposit an equal amount as an ad-
vance for the costs referred to in Article 18.1 which he 
or she expects will be incurred.

19.2 During the course of the mediation proceedings the 
mediator may request supplementary deposits in an 
equal amount from each party.

19.3 The mediator shall fix the amount of any deposit or 
supplementary deposits only after consultation and 
with the approval of ACICA.

19.4 With the consent of ACICA, the mediator may lodge 
the deposits in a trust account maintained by ACICA. 
ACICA shall disburse those funds on the instructions 
of the mediator. ACICA may make a charge for its trust 
account services.

19.5 If the required deposits under Articles 19.1 and 19.2 
are not paid in full by both parties within thirty days, 
the mediator may suspend the proceedings or may 
make a written declaration of termination to the par-
ties, effective on the date of that declaration.

19.6 Upon termination of the mediation proceedings, the 
mediator shall render an account to the parties of the 
deposits received and return any unexpended balance 
to the parties.

 
20 Role of Mediator in Other Proceedings

The parties and the mediator undertake that the medi-
ator will not act as an arbitrator or as a representative 
or counsel of a party in any arbitral or judicial pro-
ceedings in respect of a dispute that is the subject of 
the mediation proceedings. The parties also undertake 
that they will not present the mediator as a witness in 
any such proceedings.

21 Admissibility of Evidence in Other Proceedings

The parties undertake not to rely on or introduce as 
evidence in arbitral or judicial proceedings, whether 
or not such proceedings relate to the dispute that is the 
subject of the mediation proceedings:

(a) views expressed or suggestions made by the other 
party in respect of a possible settlement of the dis-
pute;

(b) admissions made by the other party in the course of 
the mediation proceedings;

(c) proposals made by the mediator; or
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(d) the fact that the other party had indicated its will-
ingness to accept a proposal for settlement made by 
the mediator.

22 Decisions made by ACICA

22.1 Decisions made by ACICA will be made by the ACI-
CA Board of Directors, or by any person(s) to whom 
the Board of Directors has delegated decision making 
authority.

22.2 Neither ACICA nor its members, officers, servants or 
agents shall be liable for making any decision or taking 
any action or failing to make any decision or take any 
action under these Rules.

23 Liability of Mediator

The mediator shall not be liable for any act or omission 
in connection with any mediation conducted by refer-
ence to these Rules save where the act or omission is 
fraudulent.
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CHAPTER 26
Center for Arbitration and Mediation of the 

Chamber of Commerce Brazil-Canada
(CAM-CCBC)

About CAM-CCBC

The CAM-CCBC, founded almost 40 years ago in one of 
the most important business centers in Latin America, the 
city of São Paulo, is the most traditional arbitration and 
mediation center in Brazil.  
 
The country flaunts a modern Arbitration Act, published 
in 1996 and based in the UNCITRAL Model Law, which 
enabled national arbitration to be in line with international 
standards. In this sense, the CAM-CCBC is the Brazilian 
arbitration institution with the largest projection abroad, 
serving companies from several countries – 14% of our 
clients and almost 40% of our arbitrators listed are foreign - 
with the best practices in International Arbitration. 
 
Focused on the administration of complex and large 
commercial disputes, CAM-CCBC has a highly qualified 
technical staff that follows the CAM-CCBC Rules and 
internal proceedings for dispute administration. Because of 
that, we are certified by ISO 9001 – which guarantees the 
efficiency, predictability, and consistency expected from a 
leading arbitral institution.  
 
Since its foundation, the Center has received over 950 arbi-
tral proceedings, with over US$18 billion in dispute. 

Parties have submitted to the CAM-CCBC administration 
disputes regarding construction contracts, corporate law is-
sues – and others – and, in the past 10 years, the Secretariat 
registered over 30 proceedings involving the Public Sector.

Nowadays, there are over 300 ongoing arbitrations, distrib-
uted among eight teams of case managers. The arbitration 
proceedings administered by the CAM-CCBC have an 
average duration of 14 months. 

 
Each of the case managers, all certified lawyers with exten-
sive practical and academic experience in arbitration, close-
ly oversee every step in the development of the proceeding. 
They also assist the arbitral tribunal and serve as a direct 
channel of communication between parties, counsel, and 
arbitrators.  
 
Aiming at the continuous improvement of its procedures, 
the CAM-CCBC is working for the promotion of more 
transparency to the proceedings. These initiatives have re-
sulted in Administrative Resolutions addressing its practic-
es, such as the exclusively electronic communication before 
the constitution of the arbitral tribunal, as well as contem-
porary issues, such as equal opportunities for women in the 
field of Arbitration. 
 
With its headquarters in São Paulo, the CAM-CCBC pro-
vides, with no extra costs to the parties, a complete hearing 
center with state-of-the-art infrastructure, sound technol-
ogy and IT, showcasing the best environment for arbitra-
tion and mediation hearings and ensuring the appropriate 
development of the proceedings. 
 
The CAM-CCBC is aware of the importance of its insti-
tutional role to promote the development of arbitration; 
therefore, the CAM-CCBC Rules, in force since 2012, were 
the official rules applicable to the 2017 Willem C. Vis Moot 
in Vienna, the most traditional and acclaimed international 
commercial arbitration competition. This is a direct result 
of the Center’s commitment to the improvement of its 
Rules and to its institutional role of advertising arbitration 
in Brazil and abroad.  
 
The Center’s model clauses were drafted to encompass the 
parameters that must be taken into consideration at the 
time of the writing or reviewing of an arbitration clause. 
Since the arbitration agreement is the cornerstone of 
international and domestic arbitration, as it represents the 
will of the parties and the consensus on the main choices 
that will guide the arbitration proceeding, we consider that 
the wording of our model clauses is adequate to fulfill the 
parties’ intentions, preserving their autonomy and will.  

  1  Reprinted with the kind permission of CAM-CCBC. Copyright 2016.  All 
rights reserved.  Arbitration Rules approved by an Extraordinary General 
Meeting of the Chamber of Commerce Brazil-Canada on 01 September 
2011, with amendments from 28 April 2016.  Code of Ethics approved in 
1998, with amendments approved on 20 January 2016 by the President of 
the CAM-CCBC, after hearing the Advisory Commitee.
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III. Standard Multi-Tier Mediation-Arbitration Clause

Any dispute arising out of the present contract, including 
its interpretation or performance, shall be mandatorily 
submitted to mediation, administered by the Center for 
Arbitration and Mediation of the Chamber of Commerce 
Brazil-Canada (“CAM-CCBC”), under the Mediation 
Guide, and it shall be coordinated by a Mediator from the 
CAM/CCBC’s Mediator List, appointed in accordance with 
the mentioned Guide.

If the dispute is not settled by the mediation, it shall be 
finally settled by arbitration, administered by the same 
CAM/CCBC, under its Rules, and the Arbitral Tribunal 
shall consist of three (3) arbitrators appointed in accor-
dance with the said Rules.

IV. Detailed Multi-Tier Mediation-Arbitration Clause

1. Any dispute arising out of the present contract, includ-
ing its interpretation or performance, shall be mandatorily 
submitted to mediation, administered by the Center for 
Arbitration and Mediation of the Chamber of Commerce 
Brazil-Canada (“CAM-CCBC”), under the Mediation 
Guide, and it shall be coordinated by a Mediator from the 
CAM/CCBC’s Mediator List, appointed in accordance with 
the mentioned Guide.

1.1 If the conflict is not settled by the mediation, it shall 
be finally settled by arbitration, administered by the same 
CAM-CCBC, under its Rules.

2.1 The arbitration shall be administered by the CAM-
CCBC under its Rules, and the Rules’ provisions shall be an 
integral part of the present contract.

2.2 The Arbitral Tribunal shall consist of [one(1)/three(3)] 
arbitrators, appointed in accordance with the Rules of the 
CAM-CCBC.

2.3 The seat of arbitration shall be [city, state, country].

2.4 The arbitration proceedings shall be conducted in 
[language].

2.5 [applicable law].

 
Thus, the CAM-CCBC is continually challenging itself to 
raise its standards in case management, providing an in-
creasingly efficient service and promoting arbitration as an 
efficient dispute resolution mechanism.  For instance, the 
Center’s endeavors are: the modernization of the hearing 
center, the issuance of Administrative Resolutions men-
tioned before, the ISO 9001:2015 certification, the cooper-
ation agreements, the incitement to academic initiatives, 
and the use of CAM-CCBC Rules in renowned arbitration 
competitions.
 
This solid experience, combined with an arbitration-friend-
ly environment, has helped the Center to become the 
leading dispute resolution provider in Brazil, accounting for 
over 50% of the Brazilian market and leadership among the 
arbitral institutions in Latin America.
   
MODEL ARBITRATION CLAUSES

I. Standard Arbitration Clause

Any dispute arising out of or in connection with the present 
contract, including its interpretation or performance, shall 
be finally settled by arbitration, administered by the Center 
for Arbitration and Mediation of Chamber of Commerce 
Brazil-Canada (“CAM/CMBC”) under its Rules and the 
Arbitral Tribunal shall consist of [one (1)/three (3)] arbitra-
tors appointed in accordance with the said Rules.

II. Detailed Arbitration Clause

1. Any dispute arising out of or in connection with the pres-
ent contract, including its interpretation or performance, 
shall be finally settled by arbitration.

1.1 The arbitration shall be administered by the Center for 
Arbitration and Mediation of Chamber of Commerce Bra-
zil-Canada (“CAM/CMBC”) under its Rules, and the Rules’ 
provisions shall be an integral part of the present contract.

1.2 The Arbitral Tribunal shall consist of [one (1)/three (3)] 
arbitrators appointed in accordance with the Rules of the 
CAM/CMBC.

1.3 The seat of arbitration shall be established in [City, 
State, Country].

1.4 The arbitration proceedings shall be conducted in 
[language].

1.5 [applicable law]



Chapter 26 - CAM-CCBC

300    The Atlanta International Arbitration Society

INDEX

ARBITRATION RULES (approved by an Extraordinary 
General Meeting of the Chamber of Commerce Bra-
zil-Canada on 01 September 2011, with amendments 
from 28 April 2016)

CODE OF ETHICS (approved in 1998, with amendments 
approved on 20 January 2016 by the President of the 
CAM-CCBC, after hearing the Advisory Committee)

 
Explanatory Note 

The amendments on the CAM-CCBC’s Arbitration Rules, 
approved by an Extraordinary General Meeting of the 
Chamber of Commerce Brazil-Canada on 28 April 2016, 
have a purely administrative nature.

As formally noted in the minutes recorded in the 4th Reg-
istry of Legal Entities on 27 May 2016 under No. 651484, 
“(...) (iii) changes in the Arbitral Rules of CAM-CCBC, 
changing the acronym CAM/CCBC to CAM-CCBC; the 
expansion and reappointment of the list of arbitrators, and 
the removal of Chapter V - Mediation;(...)” were approved 
without any reservations or restrictions.

The Board of Directors and the Advisory Committee 
of CAM-CCBC consider that the amendments have no 
impact on the administration of the arbitration proceed-
ings, consisting solely of relevant revisions to the internal 
administration of CAM-CCBC.

To better understand the extension of the amendments, 
below are the changes made:

• Change of acronym from CAM/CCBC to CAM-
CCBC 

• The following were removed:
o   the number of arbitrators referred to in Article     

3.1
o   Chapter V of the CAM-CCBC’s Arbitration 

Rules

CAM-CCBC ARBITRATION RULES
(approved by an Extraordinary General Meeting of the 

Chamber of Commerce Brazil-Canada on 01 Septem-
ber 2011, with amendments from 28 April 2016)

SUMMARY

CHAPTER I – THE CAM-CCBC

ARTICLE 1 - SCOPE OF APPLICATION OF THE 
RULES

ARTICLE 2 - NAME, HEAD OFFICE, PURPOSE 
AND COMPOSITION OF THE CAM-CCBC

ARTICLE 3 - LIST OF ARBITRATORS

CHAPTER II – THE ARBITRATION PROCEEDINGS     

 ARTICLE 4 - COMMENCEMENT OF THE ARBI-
TRATION

 ARTICLE 5 - ARBITRAL TRIBUNAL
 
 ARTICLE 6 -  NOTICES AND TIME PERIODS

 ARTICLE 7 -  PROCEDURE          

 ARTICLE 8 -  PROVISIONAL MEASURES

 ARTICLE 9 - SEAT OF ARBITRATION, APPLICA-
BLE LAW AND LANGUAGE

 ARTICLE 10 - ARBITRAL AWARD

 ARTICLE 11 - COMPLIANCE WITH THE ARBI-
TRAL AWARD

CHAPTER III – COSTS AND EXPENSES

 ARTICLE 12 - ARBITRATION EXPENSES

CHAPTER IV – GENERAL PROVISIONS

 ARTICLE 13 - INTERPRETATION

 ARTICLE 14 - CONFIDENTIALITY

 ARTICLE 15 - ENTER INTO FORCE
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CHAPTER I – THE CAM-CCBC

ARTICLE 1 - SCOPE OF APPLICATION OF THE 
RULES 

1.1 These Rules are binding on parties who have decided to 
submit a dispute to the Center for Arbitration and Media-
tion of the Chamber of Commerce Brazil-Canada, which is 
abbreviated as CAM-CCBC.

1.2. Any variation to these Rules that may have been agreed 
to by the parties in their respective proceedings will apply 
only to the specific case and so long as it does not affect 
any provision regarding the administrative organization of 
the CAM-CCBC nor the conduct of its duties.

ARTICLE 2 - NAME, HEAD OFFICE, PURPOSE AND 
COMPOSITION OF THE CAM-CCBC

2.1. The CAM-CCBC will operate under this name and 
have its head office in the city of São Paulo, state of São 
Paulo, without prejudice to the possibility that it adminis-
trates proceedings that take place at any other location in 
Brazil or abroad, as provided in article 9.1 of these Rules.

2.2. By performing the acts and services provided for in 
these Rules, the CAM-CCBC’s purpose is to administer 
arbitration, mediation and other dispute resolution pro-
ceedings that are submitted to it by the interested parties, 
regardless of whether or not they are members of the 
Chamber of Commerce Brazil-Canada, hereinafter referred 
to simply as the Chamber, and regardless of their nationali-
ty, domicile or origin.

2.3. The CAM-CCBC can become a member of associa-
tions or bodies that represent arbitration or mediation in-
stitutions, or associate with other counterpart institutions 
in Brazil and abroad, and maintain exchange agreements 
with them.

2.4. The CAM-CCBC governing bodies are:

(a) The Executive Committee, consisting of one (1) 
President, five (5) Vice Presidents and one (1) General 
Secretary, who are responsible for its administration, 
in keeping with the specific duties established in these 
Rules.
(b) The Advisory Committee, consisting of the former 
Presidents of the CAM-CCBC, as permanent mem-
bers, and of at least five (5) representatives of the List 
of Arbitrators, chosen by the permanent members, 
with a term in office of two (2) years, with re-election 
being allowed.

2.5. The President of the CAM-CCBC will be elected by 
the General Meeting of the Chamber to a term in office 

of two (2) years, with reelection allowed, and the other 
members of the Executive Committee will be appointed by 
the President.

2.6. The duties of the President of the CAM-CCBC are to:

(a) Represent the CAM-CCBC;
(b) Convene and chair the meetings of the Executive 
Committee and convene the meetings of the Advisory 
Committee;
(c) Issue Administrative Resolutions;
(d) Approve Rules and norms related to other methods 
of alternative dispute resolution;
(e) Apply these Rules and have them applied;
(f) Issue complementary rules to resolve doubts and 
provide guidance for the application of these Rules, 
including in cases of gaps;
(g) Appoint arbitrators in ad hoc arbitrations, upon 
request from interested parties;
(h) Appoint arbitrators in the cases provided for in 
these Rules;
(i) Decide on the extension of time periods that do 
not fall within the authority of the Arbitral Tribunal, 
as well as those in reference to the appointment of arbi-
trators and mediators;
(j) Appoint arbitrators, mediators and specialists to be 
members of the respective lists of professionals;
(k) Perform other duties provided for in these Rules.

2.7. The President of the CAM-CCBC can, without prej-
udice to the authority of the Advisory Committee, form 
Commissions to conduct studies and make specific recom-
mendations for the purpose of developing and improving 
the CAM-CCBC’s activities.

2.8. It falls upon the President of the CAM-CCBC to hear 
the Advisory Committee in the cases expressly referred to 
in these Rules. The President can convene the Advisory 
Committee whenever he or she believes it necessary.

2.8.1. The Advisory Committee can also be convened 
by two (2) Vice Presidents, jointly, in instances where 
the Advisory Committee should be heard and has not 
been regularly convened by the President.

2.9. The Vice Presidents’ duties are to:

(a) Substitute for the President of the CAM-CCBC, as 
designated by the President, when he or she is absent 
or prevented from performing his or her duties;
(b) Assist the President in the performance of his or 
her duties;
(c) Convene the meetings of the Advisory Committee, 
in the situations and manner provided for in article 
2.8.1.;
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(d) Perform duties assigned to them by the President.

2.10. The General Secretary’s duties are to:

(a) Maintain, under his or her responsibility, the CAM-
CCBC’s records and documents;
(b) Be responsible for the supervision and coordina-
tion of the CAM-CCBC’s administrative activities;
(c) See to the progress of the proceedings administered 
by the CAM-CCBC, especially in regard to meeting 
deadlines, as well as to perform the duties that are 
given him or her by the President;
(d) Take part, as a subsidiary duty, in the organiza-
tion of events connected with spreading awareness of 
arbitration and of the CAM-CCBC’s activities, as well 
as in other administrative tasks, such as the Quality 
Management System.

2.11. The Advisory Committee shall assist the CAM-
CCBC’s President in his or her duties, whenever he or she 
so requests, as well as suggest measures that strengthen the 
institution’s prestige and the good quality of its services.

2.12. The Advisory Committee will meet regularly one (1) 
time every four months and, extraordinarily, whenever con-
vened by the President or by two (2) Vice Presidents.

ARTICLE 3 - LIST OF ARBITRATORS 

3.1. The List of Arbitrators is constituted of professionals 
domiciled in Brazil or abroad, with flawless reputation and 
recognized legal expertise, who are appointed by the Pres-
ident of the CAM-CCBC, with the Advisory Committee 
being heard, for a period of five (5) years, with reappoint-
ment allowed.

3.2. The President of the CAM-CCBC, with the Advisory 
Committee being heard, can replace any member of the List 
of Arbitrators.

CHAPTER II – THE ARBITRATION PROCEEDINGS

ARTICLE 4 - COMMENCEMENT OF THE 
 ARBITRATION

4.1. The party desiring to commence an arbitration will 
notify the CAM-CCBC, through its President, in person 
or by registered mail, providing sufficient copies for all the 
parties, arbitrators and the Secretariat of the CAM-CCBC 
to receive a copy, enclosing:

(a) A document that contains the arbitration agree-
ment, providing for choice of the CAM-CCBC to 
administer the proceedings;
(b) A power of attorney for any lawyers providing for 
adequate representation;

(c) A summary statement of the matter that will be the 
subject of the arbitration;
(d) The estimated amount in dispute;
(e) The full name and details of the parties involved in 
the arbitration; and
(f) A statement of the seat, language, law or rules of 
law applicable to the arbitration under the contract.

4.2. The party will attach proof of payment of the Registra-
tion Fee together with the notice, in accordance with article 
12.5 of the Rules.

4.3. The Secretariat of the CAM-CCBC will send a copy 
of the notice and respective documents that support it to 
the other party, requesting that, within fifteen (15) days, 
it describes in brief any matter that may be the subject of 
its claim and the respective amount, as well as comments 
regarding the seat of arbitration, language, law or rules of 
law applicable to the arbitration under the contract.

4.4. The Secretariat of the CAM-CCBC will send both 
parties a copy of these Rules and the list of the names of 
the members of the List of Arbitrators, inviting them to, 
within fifteen (15) days, each appoint one (1) arbitrator 
and, optionally, one (1) alternate to constitute the Arbitral 
Tribunal.

4.4.1.   The parties can freely appoint the arbitrators 
who will constitute the Arbitral Tribunal. However, 
if a professional who is not a member of the List of 
Arbitrators is appointed, the appointment must be 
accompanied by that person’s résumé, which will be 
submitted for the approval of the President of the 
CAM-CCBC.

4.5. Before the Arbitral Tribunal is constituted, the Presi-
dent of the CAM-CCBC will examine objections regarding 
the existence, validity or effectiveness of the arbitration 
agreement that can be immediately resolved, without the 
production of evidence, and will examine requests regard-
ing joinder of claims, under article 4.20. In both cases, the 
Arbitral Tribunal, once it is constituted, will decide on its 
jurisdiction, confirming or modifying the decision previ-
ously made.

4.6. The Secretariat of the CAM-CCBC will inform the Par-
ties and the arbitrators of the appointments made. At the 
same time, the arbitrators who are appointed will be asked 
to fill out CAM-CCBC’s Conflict of Interest and Availabil-
ity Questionnaire, referred to simply as the Questionnaire, 
within ten (10) days.

4.6.1. The Questionnaire will be prepared by the 
CAM-CCBC’s Executive Committee, together with 
the Advisory Committee. Its purpose will be to gather 
information about the arbitrators’ impartiality and 
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independence, as well as time availability and other 
information related to their duty of disclosure.

4.7. The answers to the Questionnaires and any material 
facts will be sent to the Parties, after which they will have 
ten (10) days to submit comments.

4.8. If the parties raise an objection related to the indepen-
dence, impartiality or any material issue in regard to an 
arbitrator, the arbitrator involved will have ten (10) days 
to submit comments, after which the parties will have ten 
(10) days to present any challenge, which will be processed 
under article 5.4.

4.9. Upon expiration of the time periods in articles 4.7 
and 4.8, the Secretariat of the CAM-CCBC will notify the 
arbitrators appointed by the parties, who must, within fif-
teen (15) days, choose the third arbitrator from among the 
members of the List of Arbitrators, to act as President of the 
Arbitral Tribunal.

4.9.1. The expression “Arbitral Tribunal” applies 
without distinction to a Sole Arbitrator and an Arbitral 
Tribunal.

4.9.2. On an exceptional basis and based on a rea-
soned justification and approval of the President of the 
CAM-CCBC, the arbitrators chosen by the parties can 
appoint a person who is not a member of the List of 
Arbitrators as President of the Arbitral Tribunal. 

4.10. In the event of a successful challenge to or the resigna-
tion of an appointed arbitrator, the Secretariat of the CAM-
CCBC will notify the party to make a new appointment 
within ten (10) days.

4.11. The Secretariat of the CAM-CCBC will inform the 
Parties and the arbitrators regarding the appointment of the 
arbitrator who will act as President of the Arbitral Tribunal, 
requesting that the appointed arbitrator state his or her 
acceptance in the manner and by the time provided for in 
article 4.6.

4.12. If either of the parties fails to appoint an arbitrator or 
the arbitrators appointed by the party fail to appoint the 
third arbitrator, the President of the CAM-CCBC will make 
this appointment from among the members of the List of 
Arbitrators.

4.13. If the arbitration agreement states that the arbitration 
proceedings will be conducted by a sole arbitrator, the 
sole arbitrator must be appointed by agreement between 
the parties, within fifteen (15) days from notification by 
the Secretariat. Upon expiration of this time period, if the 
parties fail to appoint the sole arbitrator or to agree on his 

or her appointment, the President of the CAM-CCBC will 
appoint the sole arbitrator, with observance of article 4.12.

4.13.1. The parties can freely appoint the sole arbitra-
tor. However, if a person who is not a member of the 
List of Arbitrators is appointed, the appointment must 
be accompanied by the person’s résumé, which will 
be submitted for the approval of the President of the 
CAM-CCBC. 

4.13.2. The commencement and conduct of an arbitra-
tion with a sole arbitrator will follow the same proce-
dures under these Rules as for an arbitration conduct-
ed by an Arbitral Tribunal.

4.14. The Secretariat will notify the arbitrators to sign the 
Statement of Independence within ten (10) days, which will 
demonstrate formal acceptance of the arbitrators’ duties, for 
all purposes, and the parties will be notified for the prepa-
ration of the Terms of Reference.

4.15. In proceedings in which one of the parties has its head 
office or domicile abroad, either of them can request that 
the third arbitrator be of a nationality different from those 
of the parties involved. The President of the CAM-CCBC, 
with the Advisory Committee being heard, will evaluate 
the necessity or convenience of granting the request in each 
particular case.

4.16. In arbitration cases with multiple parties as claimants 
and/or respondents, if there is no consensus regarding the 
appointment of an arbitrator by the parties, the President of 
the CAM-CCBC shall appoint all the members of the Ar-
bitral Tribunal, designating one of them to act as President, 
with observance of the requirements of article 4.12 of these 
Rules.

4.17. The parties will sign the Terms of Reference together 
with the arbitrators, a representative of the CAM-CCBC 
and two witnesses.

4.18. The Terms of Reference will contain:

 (a) Name and details of the parties and arbitrators;
 (b) Seat of arbitration;
 (c) The transcription of the arbitration agreement;
 (d) If applicable, authorization for the arbitrators to 

decide ex aequo et bono;
 (e) The language in which the arbitration will be con-

ducted;
 (f) Subject matter of the dispute;
 (g) Applicable law;
 (h) The claims of each of the parties;
 (i) Amount in dispute;

(j) Express acceptance of liability for the payment of 
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the administrative costs for the proceedings, expenses, 
experts’ fees and arbitrators’ fees upon request of the 
CAM-CCBC.

4.19. The absence of any of the parties regularly convened 
to appear at the initial meeting or its refusal to sign the 
Terms of Reference will not prevent the normal course of 
the arbitration.

4.20. If a request for the commencement of an Arbitra-
tion is submitted and has the same purpose or same cause 
of action as an arbitration currently proceeding at the 
CAM-CCBC or if the same parties and causes of action are 
present in two arbitrations, but the subject matter of one, 
because it is broader, includes that of the others, the Pres-
ident of the CAM-CCBC can, upon request of the parties, 
up to the time the Terms of Reference are signed, order 
joinder of the proceedings.

4.21. The Parties can change, modify or amend the claims 
and causes of action until the date the Terms of Reference 
are signed.

ARTICLE 5 - ARBITRAL TRIBUNAL 

5.1. Members of the List of Arbitrators and/or others 
designated by the parties can be appointed as arbitrators, 
with the provisions of article 4.4.1 of these Rules, the CAM-
CCBC Code of Ethics and the requirements of indepen-
dence, impartiality and availability always being observed.

5.2. A person cannot be appointed as an arbitrator if he or 
she:

 (a) Is a party to the dispute;
(b) Has participated in the resolution of the dispute as 
legal representative for one of the parties before a judi-
cial authority, testified as a witness, served as an expert 
or presented an opinion;
(c) Is a spouse or relative, whether by blood or mar-
riage, as an ancestor, descendent or collaterally, to the 
third degree, of one of the parties;
(d) Is a spouse or relative, whether by blood or mar-
riage, as an ancestor, descendent or collaterally, to the 
second-degree, of the attorney or representative of one 
of the parties;
(e) Participates in a management or administrative 
body of a corporate entity that is a party to the litiga-
tion or is a shareholder or partner;
(f) Is a personal friend or enemy of one of the parties;
(g) Is a creditor or debtor of one of the parties or of 
his or her spouse or of relatives, whether ancestors, 
descendents or collaterally, to the third degree;
(h) Is a presumptive heir, legatee, employer or employ-
ee of one of the parties;

(i) Receives gifts before or after the dispute begins, 
advises one of the parties regarding the subject matter 
of the case or provides funds to cover the expenses of 
the proceedings;
(j) Has a direct or indirect interest in the decision of 
the dispute in favor of one of the parties;
(k) Has served as a mediator or conciliator in the dis-
pute before the commencement of arbitration, unless 
expressly agreed to by the parties;
(l) Has an economic interest related to any of the par-
ties or their lawyers, unless there is express agreement 
of all parties.

5.3. It falls upon the Arbitrator to disclose, at any time, if he 
or she is prevented from acting and to refuse the appoint-
ment or tender a resignation.

5.4. The parties can challenge the arbitrators for lack of 
independence or impartiality or for other justified rea-
son within fifteen (15) days from awareness of the fact. 
The challenge will be decided by a Special Committee 
composed of three (3) members of the List of Arbitrators 
appointed by the President of the CAM-CCBC.

5.5. If in the course of the proceedings there should arise 
any cause that prevents an arbitrator from acting or if an 
arbitrator should die or become incapacitated, that arbitra-
tor will be replaced by another arbitrator appointed by the 
same party. If the President of the Arbitral Tribunal should 
become prevented from acting, he or she will be replaced 
by another President appointed by the other arbitrators. In 
either case, if an appointment fails to be made, the Presi-
dent of the CAM-CCBC will make the appointment.

ARTICLE 6 - NOTICES AND TIME PERIODS

6.1. Unless expressly provided otherwise, all communica-
tions, notices or the like will be made to the representatives 
appointed by the party, at the addresses informed by the 
representatives.

6.2. For all purposes of these Rules, the communications, 
notices or the like will be made by letter, fax, e-mail or 
equivalent means, with confirmation of receipt.

6.3. Any and all documents addressed to the Arbitral 
Tribunal will be sent to the Secretariat of the CAM-CCBC, 
with sufficient copies for each arbitrator and representative 
of the parties, as well as an additional copy for the CAM-
CCBC case file, unless otherwise agreed by the parties.

6.4. The time periods provided in these Rules can be ex-
tended, at the discretion of the Arbitral Tribunal.
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6.5. If no time period is stated in these Rules or established 
by the Arbitral Tribunal, the time period will be ten (10) 
days.

6.6. A time period is counted in calendar days and will be 
counted so as to exclude the day of receipt of the notice and 
include the day on which the deadline expires.

 6.6.1. A time period only begins to run on the first 
business day after notice.

6.6.2. A time period will be considered to extend to the 
next business day if it expires on a day during which 
the CAM-CCBC is not open for business.

ARTICLE 7 – PROCEDURE

7.1 Upon commencement of the arbitration, as provided in 
article 4.14, the Secretariat of the CAM-CCBC will notify 
the parties and the arbitrators for the signing of the Terms 
of Reference, which must take place within thirty (30) days.
 

7.1.1.   The Terms of Reference can establish the initial 
timetable for the proceedings, established by agree-
ment among the parties and the Arbitral Tribunal.

7.2. The arbitration briefs will be presented by the time 
agreed to by the parties or, if none is agreed to, that estab-
lished by the Arbitral Tribunal. If none is established, they 
must be presented concurrently within at most thirty (30) 
days from the date the meeting to sign the Terms of Refer-
ence is held.

7.3. During the five (5) days after receiving the parties’ arbi-
tration briefs, the Secretariat of the CAM-CCBC will send 
the respective copies to the arbitrators and to the parties, 
the latter of which will present their respective answers 
within twenty (20) days, unless another time period is 
established in the Terms of Reference.

7.3.1. Rebuttals and Surrebuttals can be presented, 
at the discretion of the parties and of the Arbitral 
Tribunal, in the manner and by the times established in 
article 7.3.

7.4. Within ten (10) days from receipt of the documents 
mentioned above, the Arbitral Tribunal will evaluate the 
status of the proceedings and order, if judged necessary, the 
production of evidence.

7.4.1. It will be the responsibility of the Arbitral Tri-
bunal to grant and establish the burden of evidence 

it considers useful, necessary and appropriate in the 
manner and order held to be convenient under the 
circumstances.

7.5. The proceedings will continue in the absence of any of 
the parties provided that, having been properly notified, 
that party does not appear.

 7.5.1. The arbitration award cannot be based on the 
default of a party.

7.6. Aspects of a technical nature involved in the arbitration 
proceedings can be the subject of expert examination or 
clarifications presented by specialists appointed by the par-
ties, who can be convened to testify at a hearing, as decided 
by the Arbitral Tribunal.

7.7. When the evidentiary phase is concluded, the Arbitral 
Tribunal will establish a time of up to thirty (30) days for 
the parties to present their closing arguments.

7.8. The Arbitral Tribunal will adopt the necessary and 
convenient measures for the appropriate conduct of the 
proceedings, observing the right to fully defend oneself and 
the right to dispute the allegations of the other party, as well 
as the equal treatment of the parties.

ARTICLE 8 - PROVISIONAL MEASURES

8.1. Unless the parties have otherwise agreed, the Arbitral 
Tribunal can grant provisional measures, both  injunctive 
and anticipatory, that can, at the discretion of the Arbitral 
Tribunal, be subject to the provision of guarantees by the 
requesting party.

8.2. If there is an urgent matter and the Arbitral Tribunal 
has not yet been constituted, the parties can seek provi-
sional or injunctive measures from the competent judicial 
authority, if another manner has not been expressly agreed 
by them. In this case, the parties must inform the CAM-
CCBC of the decisions.

8.2.1. As soon as the Arbitral Tribunal is constituted, it 
will have the authority to uphold, amend or revoke the 
previously granted measures.
 
8.2.2. A request made by one of the parties to a judicial 
authority to obtain these measures, or the enforcement 
of similar measures granted by an Arbitral Tribunal, 
will not be considered a violation of, or waiver to, the 
arbitration agreement and will not interfere with the 
jurisdiction of the Arbitral Tribunal.
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ARTICLE 9 - SEAT OF ARBITRATION, APPLICABLE 
LAW AND LANGUAGE

9.1. The arbitration can be seated at any place in Brazil or 
abroad.

9.2. If the parties have not indicated the seat of the arbi-
tration, if there is not agreement regarding the seat or if 
the designation is incomplete or obscure, the President of 
the CAM-CCBC can, if necessary, determine the seat on a 
provisional basis, falling upon the Arbitral Tribunal, once 
it is constituted, to definitively decide regarding the seat of 
the arbitration, after the parties have been heard.

9.3. The acts of the arbitration proceedings can occur at a 
place different from the seat of the arbitration, at the discre-
tion of the Arbitral Tribunal.

9.4.The parties will be able to choose the rules of law to be 
applied by the Arbitral Tribunal to the merits of the dispute. 
In case of omission or divergence, it falls upon the Arbitral 
Tribunal to decide in this regard.
 

9.4.1. Permission for the Arbitral Tribunal to decide ex 
aequo et bono must be expressed either in the arbitra-
tion agreement or in the Terms of Reference.

9.5. The arbitration will be conducted in the language 
agreed by the Parties.

9.5.1. If there is no agreement, the Arbitral Tribunal 
will choose the language, taking into consideration all 
relevant circumstances, including the contract.

ARTICLE 10 - ARBITRAL AWARD

10.1. The Arbitral Tribunal will issue the arbitral award 
within sixty (60) days from receipt by the arbitrators of the 
final arguments presented by the parties (or of their noti-
fication that the referred time period has expired), unless 
another time period is established in the Terms of Refer-
ence or agreed to with the parties.

10.1.1. The time period in the article above can be 
extended by up to thirty (30) days, at the discretion of 
the President of the Arbitral Tribunal.

10.2. The arbitral award can be partial or final.

10.2.1. In the event of a partial award, the Arbitral Tri-
bunal will indicate the later procedural steps necessary 
for the preparation of the final award.

10.3. The arbitral award will be expressed in a written 
document.

10.3.1. Where there is an Arbitral Tribunal, the arbitral 
award shall be issued by consensus whenever possi-
ble and, if this is not viable, by a majority vote, with 
each arbitrator, including the President of the Arbitral 
Tribunal, having one vote. Failing a majority opinion, 
the vote of the President of the Arbitral Tribunal will 
prevail.

10.3.2. The arbitration award will be reduced to writing 
by the President of the Arbitral Tribunal and signed by 
all the arbitrators. If one or more of the arbitrators do 
not sign the award, it will fall upon the President of the 
Arbitral Tribunal to state that fact.

10.3.3. An arbitrator who dissents from the majority 
can explain his or her dissenting vote, which will be 
included in the arbitration award.

10.4. The arbitration award must contain:

(a) The facts, with the parties’ names and a summary 
of the dispute;
(b) The reasons for the decision, which will address 
both questions of fact and of law, with an express state-
ment that it was issued ex aequo et bono, when that is 
the case;
(c) The order, with all the specifications and time 
assigned for performance, when appropriate;
(d) The day, month and year on which it was issued 
and the seat of the arbitration.

10.4.1. The award will also contain, where appropriate, 
the parties’ liability for the administrative costs, arbi-
trators’ fees, expenses, and attorneys’ fees, as well as the 
respective apportionment, also observing that which 
was agreed by the parties in the Terms of Reference.

10.5. Once the final arbitral award is issued and the parties 
notified, the arbitration will be considered closed, unless 
there is a request for clarification as provided in the follow-
ing article, in which case jurisdiction will be extended until 
the respective decision.

10.5.1. The President of the Arbitral Tribunal will send the 
original copies of the decision to the Secretariat of the 
CAM-CCBC, who will send them to the parties.

10.6. The parties can, within fifteen (15) days from the 
date they receive the arbitral award, request clarifications 
regarding any contradiction, omission or obscurity by 
request directed to the Arbitral Tribunal.

10.6.1. The Arbitral Tribunal will decide during the 
following ten (10) days, counted from their notifica-
tion regarding the request for clarification.
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10.7. None of the arbitrators, or the CAM-CCBC or the 
people connected to the Chamber, are liable to any persons 
for any acts, facts or omissions related to the arbitration.

10.8. If the parties reach a settlement during the arbitration 
proceedings, putting an end to the dispute, the Arbitral 
Tribunal, upon request of the parties, will record that agree-
ment in an arbitral award.

ARTICLE 11 - COMPLIANCE WITH THE ARBITRAL 
AWARD

11.1. The parties are obliged to comply with the arbitral 
award as issued, in the manner and by the time provided 
for in it, and if they do not do so the losing party will be 
liable for the harm caused to the prevailing party.

11.2. If the arbitral award is not complied with, the injured 
party can communicate this fact to the CAM-CCBC so that 
it can disclose this fact to other arbitration institutions and 
chambers of commerce or analogous entities in Brazil or 
abroad.

11.3. Upon written request from any of the parties or of 
the arbitrators, the CAM-CCBC can provide copies of 
documents regarding the arbitration proceedings that are 
necessary to start court proceedings directly related to the 
arbitration.

11.4. The case file of the arbitration proceedings will remain 
in the CAM-CCBC’s archives for five (5) years from the 
closing of the arbitration. Within this period, an interested 
Party can request, at its expense, a copy of the arguments 
and documents it wishes.

CHAPTER III – COSTS AND EXPENSES

ARTICLE 12 - ARBITRATION EXPENSES 

12.1. The CAM-CCBC will maintain a table of administra-
tive fees and arbitrators’ fees, referred to simply as the Table 
of Expenses. The manner the Table of Expenses is applied 
and its content can be periodically revised by an act of the 
President of the CAM-CCBC.

12.2. The Administrative Fee owed to the CAM-CCBC will 
be required from the claimant from the date the notice to 
the President is filed requesting commencement of arbitra-
tion, and from the respondent from the date it is notified.

12.3. In an arbitration in which there are multiple parties, 
as claimants or as respondents, each of them, separately, 
must pay in full the Administrative Fee owed as a result of 
the services performed by the CAM-CCBC.
 

12.3.1. If more than one party on the same side is 
represented by the same lawyers, each one of them will 
have a fifty percent (50%) discount on the amount for 
the Administrative Fee owed to the CAM-CCBC.

12.4. Fulfillment of the provisions contained in the Table 
of Expenses will be mandatory for the parties and for the 
arbitrators.

12.5. At the time of presentation of the notice for com-
mencement of arbitration, the claimant must pay to the 
CAM-CCBC the Registration Fee, in the amount stated in 
the Table of Expenses, which cannot be set off or reim-
bursed.

12.6. After receipt of the notice for commencement of 
arbitration, the parties will be notified to pay the Adminis-
trative Fees in advance for the first ten (10) months of the 
proceedings.

12.6.1. At the same time, the Secretariat of the CAM-
CCBC can request that the claimant pay the estimated 
expenses in advance when the Terms of Reference are 
signed. This payment can be set off when the expense 
fund is established under article 12.8 of these Rules.

12.7. Each party will deposit with the CAM-CCBC its 
portion of the amount of the arbitrators’ fees, correspond-
ing to a minimum number of hours established in the Table 
of Expenses or a percentage of the amount in dispute. This 
deposit must be made by the time established in the Table 
of Expenses.

12.8. After the Terms of Reference are signed, the Secretari-
at of the CAM-CCBC will be able to request that the parties 
make advance payment of the estimated expenses for the 
proceedings to establish an expense fund, with the amount 
paid by the claimant being set off under article 12.6.1 of 
these Rules.

12.9. All the expenses that are incidental to, or incurred 
during, the arbitration will be paid in advance by the party 
who requested the act, or by the parties, equally, if resulting 
from acts requested by the Arbitral Tribunal.

12.10. In the event that the Administrative Fees, arbitrators’ 
fees and experts’ fees or any arbitration expenses are not 
paid, one of the parties will have the option of making the 
payment for the other’s account, by a time to be established 
by the Secretariat of the CAM-CCBC.

12.10.1. If the payment is made by the other party, the 
Secretariat of the CAM-CCBC will give notice to the 
parties and to the Arbitral Tribunal, in which case the 
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latter will consider the claims, made by the party which 
failed to pay, withdrawn, if any.

12.10.2. If neither of the parties is willing to make 
payment, the proceedings will be stayed.

12.11. Once the proceedings have been stayed for thirty 
(30) days for lack of payment, without either of the parties 
effectuating the provision of funds, the proceedings can be 
terminated, without prejudice to the right of the parties to 
present a request for the commencement of new arbitration 
proceedings seeking resolution of the dispute, so long as the 
amounts in arrears are paid.

12.12. Independently of the provisions in articles 12.10 and 
12.11 of these Rules, the CAM-CCBC can demand pay-
ment, in court or out of it, of the Administrative Fees, arbi-
trators’ fees or expenses, which will be considered liquidat-
ed debts, and can collect them through judicial execution, 
together with interest and inflation adjustment, as provided 
in the Table of Expenses.

12.12.1. The experts’ work will not begin before the full 
amount of their fees is deposited, even if payment to 
the experts is effectuated in a different manner.

12.13. The Special Committee provided for in article 5.4 
of these Rules can only be established on payment of the 
amounts stated in the Table of Expenses. Unless otherwise 
expressly and specifically provided, the fees must be paid by 
the party who brought the challenge.

12.14. The president of the CAM-CCBC can order reim-
bursement of amounts that the institution has advanced or 
of expenses it has endured, as well as the payment of all fees 
or charges owed and not paid by any of the parties.

CHAPTER IV – GENERAL PROVISIONS 

ARTICLE 13 – INTERPRETATION

13.1. The arbitrators will interpret and apply these Rules in 
all matters concerning their authority and duties.

13.2. Majority rule will also be followed for interim deci-
sions that fall upon the Arbitral Tribunal, including regard-
ing the interpretation and application of these Rules.

13.3. The arbitrators can submit a question regarding the 
interpretation of the provisions of these Rules to the Pres-
ident of the CAM-CCBC, without prejudice to the provi-
sions in article 2.6.(f).

13.4. The CAM-CCBC Code of Ethics is an integral part of 
these Rules for all purposes of law and should be used, as a 

secondary source, for the interpretation of the provisions of 
these Rules.

ARTICLE 14 – CONFIDENTIALITY

14.1. The arbitration proceedings are confidential, except 
for the situations provided for in statute or by express 
agreement of the parties or in light of the need to protect 
the right of a party involved in the arbitration.

14.1.1. For the purposes of research and statistical 
surveys, the CAM-CCBC reserves the right to pub-
lish excerpts from the award, without mentioning the 
parties or allowing their identification.

14.2. Members of the CAM-CCBC, the arbitrators, the 
experts, the parties and others who participate are prohib-
ited from disclosing any information to which they have 
had access as a result of their role or participation in the 
arbitration proceedings.

ARTICLE 15 - ENTER INTO FORCE

15.1. These Rules, approved by an Extraordinary General 
Meeting of the Chamber of Commerce Brazil-Canada held 
on September 1, 2011, will enter into force on January 1, 
2012, except for articles 2 and 3 of these Rules, which will 
enter into force from September 1, 2011.

15.2. These Rules revoke the former ones, which were 
approved on July 15, 1998.

15.3. Unless otherwise agreed by the parties, the CAM-
CCBC Rules in force on the date the notification described 
in article 4.1 is filed will apply.

15.4. At the parties’ option, any arbitration filed before Jan-
uary 1, 2012, but whose Terms of Reference are signed after 
the beginning of the enter into force of these Rules, can also 
be governed by them.
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CAM-CCBC’s CODE OF ETHICS

INTRODUCTION 

The objective of this Code is to guide the conduct of the 
arbitrators acting in the Center for Arbitration and Me-
diation of the Chamber of Commerce Brazil – Canada 
(“CAM-CCBC”), from the prior phase of indication, during 
the arbitration and after the award is made.

The guidelines provided in this Code of Ethics, when 
appropriate, apply to all participants of the arbitration 
proceedings.

It also aims at serving as a guide to the Parties and attor-
neys in dealing with the arbitrator or arbitrators within 
each arbitration panel.

The attorneys of the Party must base his operations in the 
procedure on ethical principles and honest behavior in rela-
tion to arbitrators and counterpart, collaborating to enable 
them (arbitrators) to do their work properly. 

As a code of conduct, the following statements are rec-
ommended standards of guidance to be observed by the 
arbitrators. They are not legal rules, but rules of conduct to 
be adopted by the arbitrators to provide guidance for CAM-
CCBC and its users.

Such standards should not be regarded as complete or 
exhaustive, and they do not exclude other positions that 
common sense and ethics indicate.

The statements reproduced below observe the provisions 
of Article 13, § 6 of Law No. 9.307/96: “In the performance 
of his duty, the arbitrator shall proceed with impartiality, 
independence, competence, diligence and discretion.”

Every arbitrator to integrate the Group of Referees, as well 
as those who may work in arbitrations administered by 
CAM-CCBC, will receive a copy of this Code.

Statement 1 – INDEPENDENCE AND IMPARTIALITY

The first duty of the arbitrator is to be and remain indepen-
dent and impartial before and during arbitration.

Independence is a prerequisite for impartiality.

Be and remain impartial, without favoring one party over 
another or show predisposition to certain aspects related to 
the subject matter of the dispute.

Adopt the conduct and decide according to your free 
rational and reasoned conviction. Act justly.

Always act independently and transparently, without any 
connection or even approach with the parties to the dis-
pute.

Reveal all the facts and circumstances which may give rise 
to doubts as to your impartiality or independence, not only 
as to your opinion, but also under the eyes of the parties, 
i.e., you must put yourself in the place of the parties and ask 
yourself the question that if you were a party, you would 
like to know a certain fact or not.

Preferably you should not maintain direct contact with the 
parties and their lawyers until the permanent end of the 
procedure. If you need to contact them, do not talk to them 
individually, but together with the other members of the 
Arbitration Panel.

Statement 2 – DILIGENCE, COMPETENCE AND 
AVAILABILITY

Be diligent, ensuring regularity and quality of the proce-
dure, sparing no effort to act in the best possible way in the 
investigation of the facts related to the dispute.

Conduct the procedure smoothly and diligently, with great 
rectitude in all your actions and attitudes, which should be 
conducted with caution.

Act competently and efficiently, being guided by the param-
eters dictated by the parties in the Arbitration Term for the 
preparation of your decision.

Ensure that the costs do not rise out of proportion, result-
ing in an overly costly arbitration.

Only accept the task if you have the qualifications necessary 
to resolve the contentious issues and the proper knowledge 
of the language corresponding to the arbitration.

Only accept the task if you can devote to the arbitration 
the time and attention necessary to meet the reasonable 
expectations of the parties, including the time for the study 
on the topic and the latest contributions brought to it by the 
doctrine and jurisprudence.

Be prepared for the hearings, having previously and ade-
quately studied the case.

Avoid not only improper or questionable conduct, but also 
the appearance of improper or questionable conduct.

Keep honest and urban behavior towards the parties, law-
yers, witnesses and also the other arbitrators and the mem-
bers of the administrative body of CAM-CCBC, whether in 
relation to the procedure or out of it.
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Behave with dedication and commitment so that the parties 
feel supported and have the expectation of a regular devel-
opment of the arbitration proceedings.

Retain documents you receive and ensure that this duty is 
well performed by CAM-CCBC. Cooperate for the good 
quality of the services provided by CAM-CCBC.

Statement 3 – DUTY OF CONFIDENTIALITY

Before, during and even after the arbitration, maintain 
the confidentiality of the procedure, the discussions, the 
deliberations of the Arbitration Panel and the content of the 
award, unless the parties exclusively allow you to disclose 
the award.

Refrain from using information obtained during the arbi-
tration proceedings for personal or third-party advantages, 
or that may affect any third-party interests.

Avoid using elements collected in arbitrations in which you 
are participating or have participated for the publication of 
news or technical-legal articles that may provide the iden-
tification of the parties and/or the “sub judice” issue by the 
target audience of such matters.

Deliver to CAM-CCBC any and all documents or work 
papers in your possession or, at the discretion of the parties, 
destroy them without keeping copies or virtual records.

Statement 4 – DUTY OF REVELATION

The arbitrator shall disclose to the Parties, upon his 
appointment, any interest or business and professional re-
lationship that he has or had with any of them and that can 
somehow affect his impartiality or independence.

Disclose any interest or relationship that could potentially 
affect the independence or that might create the appearance 
of partiality or bias.

The Parties, after acknowledging the arbitrator’s appoint-
ment, must report any fact that is of their knowledge or 
that they should know and which may link them to the 
arbitrator, so that he can perform the checks and relevant 
disclosures.

Upon hearing the revelation made by the arbitrator, the 
Party should report the facts about which it wants clarifica-
tion and that in its opinion could compromise the impar-
tiality and independence of the arbitrator.

Partiality or bias should be understood as the personal 
situation of the arbitrator in relation to the parties and their 
lawyers, or to the subject matter of the dispute, which may 
affect the exemption of his judgment in the case.

The duty of revelation is continuous during the arbitration 
proceedings and any occurrences or events that may arise 
or be discovered in that period should be disclosed.

Statement 5 – ACCEPTANCE OF ENDOWMENT

Once the appointment is accepted, the arbitrator shall be 
bound in relation to the parties and shall comply with the 
terms agreed on the occasion of his investiture.

The arbitrator is part of the arbitration panel and, if a sole 
arbitrator, the arbitration panel has no attachment or com-
mitment to the party that nominated him.

The arbitrator, during the arbitration proceedings, should 
not make contact with the party who appointed him or his 
attorney, to make any comment on the arbitration proceed-
ings in progress.

The arbitrator should not resign, unless exceptionally, for 
a serious reason that prevents him from exercising his 
function.

It is considered serious or relevant reason, among others, 
serious illness of the arbitrator himself or of relatives or 
closely-connected people that prevents him or substantially 
hinders him from performing his duties; the appearance of 
deep disagreement with one of the other arbitrators or with 
both, or with the parties and their lawyers, which prevents 
the proper and free development of the procedure; the need 
for urgent extended trip, incompatible with the functions 
to be exercised in the Arbitration Panel or that may harm it 
substantially; and the occurrence of any event or situation 
that may characterize hindrance situation.

Be respectful in acts and words.

Refrain from making derogatory references, or that may 
cause any kind of embarrassment to the arbitrations which 
are or have been under the supervision of another arbitra-
tor.

GENERAL PROVISIONS

The members of CAM-CCBC managing board are allowed 
to exercise the duty of arbitrator or attorney of a party in 
arbitrations administered by CAM-CCBC. However, they 
shall refrain from participating in administrative decisions 
related to the respective arbitration proceedings.

On the duty of confidentiality and loyalty, as well as to 
avoid embarrassing situations for arbitrators in social 
gatherings and academic events, the attorneys of the parties 
shall refrain from making comments or hold conversations 
with the arbitrators on arbitration proceedings in progress. 
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CHAPTER 27
British Virgin Islands International 

Arbitration Centre1

About BVI IAC

The BVI International Arbitration Centre (BVI IAC), an 
independent not-for-profit institution, was established to 
meet the demands of the international business community 
for a neutral, impartial, efficient and reliable dispute resolu-
tion institution in the Caribbean, the Americas and beyond. 

The Arbitration Act, through which the BVI largely adopt-
ed the UNCITRAL Model Law, and the BVI’s accession to 
the New York Convention on 25 May 2014, were crucial 
steps, which made possible the establishment of a viable 
and internationally respected arbitration centre in the BVI. 

Lord Goldsmith singled out the BVI International Arbi-
tration Centre as having the potential to become the “best 
thought out and thus most popular” centre in the region.
 
A well run and well equipped ‘state of the art’ centre, 
together with the acknowledged quality of the BVI legal 
framework and the stable political environment offered by a 
British Overseas Territory, should enable the BVI to rapidly 
become a leading arbitration hub in the Americas. 

WORD BY JOHN BEECHEY CBE 

The BVI IAC has over 200 of the world’s leading arbitra-
tion practitioners on its panel of arbitrators, and as such 
the Centre can claim to have a culturally, linguistically and 
gender diverse list to match that of any leading arbitral 
institution anywhere in the world. New Rules, which draw 
on the respected 2010 UNCITRAL Arbitration Rules, have 
been adopted, and an experienced Secretariat dedicated to 
facilitate a proactive, efficient and impartial administration 
of arbitration proceedings will grow with the caseload and 
state of the art premises, built to world-class standards, are 
ready to open for business.

The establishment of the BVI IAC, the independent 
standing of which is formally recognised by Government, 
is a further demonstration of the Government of the BVI’s 

significant commitment to international arbitration as a 
means of resolving disputes. The BVI is the world leader 
for the establishment of businesses, which reflect interests 
around the world. That global reach is reflected in the 
constitution of a panel of arbitrators, which includes practi-
tioners from Argentina, Brazil, Chile, Mexico and Panama, 
from China and Russia, from all of the leading European 
civil law jurisdictions, from the USA and the UK as well as 
from the BVI itself and its Caribbean neighbours. 

Government has taken a series of steps over the past few 
years to enable the BVI to hold itself out as a centre of 
choice for international arbitration. The BVI has acceded to 
the New York Convention, it has a modern Arbitration Act, 
based on the UNCITRAL Model Law, its respected Com-
mercial Court is an arbitration-friendly court of superviso-
ry jurisdiction, supported by the Eastern Caribbean Court 
of Appeal with an ultimate appeal to the Privy Council in 
London. The opening of the BVI IAC to business from all 
over the world is the latest indication of the BVI’s intent to 
be a major player in international arbitration both in, and 
beyond, the Caribbean and the Americas. In addition to the 
steps that the BVI Government has already taken to ease 
immigration formalities for parties and their representa-
tives, who travel to the BVI.

All this bodes well for the BVI IAC, the aim of which is to 
offer its users a service of the highest quality in conformity 
with international best practice. It deserves to succeed! 

WORD BY FRANCOIS LASSALLE 

Since last year and its first year of operations, the BVI IAC 
has made good progress and achieved a lot. Although 
operations were slightly disrupted by hurricanes Irma and 
Maria, the BVI IAC’s development is still aligned to its 
original three years’ plan, i.e. build the Centre, streamline 
operations and start selling the institution.
 
One of the most significant achievements to date is that the 
BVI IAC landed its first case in its first year of operations. 

  1  Reprinted with the kind permission of the BVI International Arbitration 
Centre (BVI IAC). Copyright 2016.  
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While this is still small, it is quite an achievement, especial-
ly since a new arbitration centre typically waits for years for 
its first case. This case is currently ongoing. 

Since inception, the IAC received five notices of arbitra-
tions and acted as the Appointing Authority on four cases 
(but did not administer them). The Centre also hosted the 
deliberations of a well-known arbitral tribunal (three highly 
regarded international arbitrators, a senior-level lawyer and 
a Tribunal Secretary). In addition, the BVI IAC hosted the 
second BVI International Arbitration Conference in 2017.  
The Conference was very successful and attracted a number 
of well-known international arbitrators and practitioners.

Finally, the Centre signed two collaboration agreements 
with two major international arbitration institutions, 
namely, the International Centre for Settlement of Invest-
ment Disputes (ICSID) based in Washington, D.C., and the 
Permanent Court of Arbitration (PCA) in The Hague.

John Beechey CBE                 
 

MODEL ARBITRATION CLAUSE

Arbitration Administered by the BVI International Arbitra-
tion Centre Suggested clause:
 
“Any dispute, controversy or claim arising out of or relating 
to this contract, or the breach, termination or invalidity 
thereof, shall be settled by arbitration in accordance with 
the BVI IAC Arbitration Rules.”

“The number of arbitrators shall be... [one or three]; 
The place of arbitration shall be... [Road Town, Tortola, 
British Virgin Islands, unless the Parties agree otherwise]; 
The language to be used in the arbitral proceedings shall 
be... [language].”

Note: arbitrations under the Rules of the BVI IAC may be 
conducted anywhere in the world and not just at its premis-
es in Tortola. 

Table of Contents

Preamble

Section I. Introductory Rules

Scope of Application (Article 1) 
Notice and calculation of periods of time (Article   
 2) 
Notice of arbitration (Article 3) 
Response to the notice of arbitration (Article 4) 
Representation and assistance (Article 5) 
Appointing authority (Article 6) 

Section II. Composition of the Arbitral 
 Tribunal 

Number of arbitrators (Article 7) 
Appointment of a sole arbitrator (Article 8) 
Appointment of three arbitrators (Article 9) 
Appointment of arbitrators in cases not covered by  
 articles 8 and 9 (Article 10) 
Disclosures by arbitrators (Article 11) 
Challenge of arbitrators; non-participating arbitrators 
 (Article 12) 
Challenge procedure (Article 13) 
Replacement of an arbitrator (Article 14) 
Repetition of hearings in the event of the replacement of  
 an arbitrator (Article 15) 
Exclusion of liability (Article 16) 

Section III. Arbitral Proceedings 

General provisions (Article 17) 
Place of arbitration (Article 18) 
Language (Article 19) 
Statement of claim (Article 20) 
Statement of defence (Article 21) 
Amendments to the claim or defence (Article 22) 
Pleas as to the jurisdiction of the arbitral tribunal 
 (Article 23) 
Further written statements (Article 24) 
Periods of time (Article 25) 
Interim measures (Article 26) 
Evidence (Article 27) 
Hearings (Article 28) 
Experts appointed by the arbitral tribunal (Article   
 29) 
Default (Article 30) 
Closure of proceedings (Article 31) 
Waiver of right to object (Article 32) 

Section IV. The Award 

Decisions (Article 33) 
Form and effect of the award (Article 34) 
Applicable law, amiable compositeur (Article 35) 
Settlement or other grounds for termination 
 (Article 36) 
Interpretation of the award (Article 37) 
Correction of the award (Article 38) 
Additional Award (Article 39) 
Definitions of costs (Article 40) 
Deposit of costs (Article 41) 
Fees and expenses of arbitrators (Article 42) 
Allocation of costs (Article 43) 



AtlAS Desk Book 2020

      Fourth Edition  313

ANNEXES 

Annex A - Model Clause (Article 1 of the Rules) 
Annex B - Model statements of impartiality, independence  
 and availability (Article 11 of the Rules) 
Annex C - Schedule of fees and costs (Article 42 of the  
 Rules) 

BVI IAC Arbitration Rules
In force as from 16 November 2016

Preamble

The BVI International Arbitration Centre Board (the 
“Board”) is the governing body of the BVI International 
Arbitration Centre (“BVI IAC”). The BVI IAC is composed 
of a Secretariat headed by the Chief Executive Officer 
(“CEO”), who performs such functions as are delegated 
to him or her by the Arbitration Act 2013 (the “Act”) and 
these Arbitration Rules (the “Rules”). The Board makes 
these Rules in accordance with the powers conferred by 
section 107 of the Act.

These Rules are based on the 2010 UNCITRAL Arbitration 
Rules (the “UNCITRAL Rules”), with changes in order to:

(i) describe the services offered by the BVI IAC and the 
roles of the Chief Executive Officer and the Secretar-
iat of the BVI IAC (e.g., articles 1(5), 6(1), 34(5) and 
34(7));

(ii) provide that an agreement to arbitrate under the 
Rules constitutes a waiver of any immunity from 
jurisdiction (article 1(4));

(iii) provide that the arbitral proceedings are deemed to 
commence on the date on which the notice of arbi-
tration is received by the Secretariat, subject to the 
BVI IAC’s actual receipt of the registration fee (article 
3(2));

(iv) make clear that prospective arbitrators are required to 
provide a statement of impartiality, independence and 
availability (article 11(2));

(v) establish that challenges shall be decided by a com-
mittee composed of one or three members drawn 
from the BVI IAC’s panel of arbitrators (article 13(5));

(vi) clarify that, unless otherwise agreed by the parties, 
not only the award but also all other matters relating 
to the arbitral proceedings shall at all times be treated 
as confidential (articles 17(6) to 17(8));

(vii) provide that Road Town, Tortola, British Virgin 
Islands is the place of arbitration where there is 
no agreement as to the place of arbitration (article 
18(1));

(viii) emphasise flexibility and party autonomy. For exam-
ple:

(a) subject to confirmation of appointment by the 
BVI IAC, parties are free to nominate an indi-
vidual for appointment as arbitrator, whether 
or not that person is included in the BVI IAC’s 
panel of arbitrators (article 7(4));

(b) the Secretariat has the power to change time 
periods under these Rules (e.g., articles 4(1), 
8(2)(b), 9(3) and 41(4));

(c) arbitrations can be brought to the BVI IAC un-
der contracts and other legal instruments (e.g., 
article 23(1));

(ix) provide that the responsibility for fixing fees and 
expenses of the arbitral tribunal, the costs of expert 
advice and of other assistance required by the arbitral 
tribunal and the administrative expenses of the BVI 
IAC lies with the Secretariat (article 42).

A version of the BVI IAC Arbitration Rules highlighting 
the departures from the UNCITRAL Rules can be found on 
the BVI IAC website.

A model clause for use in contracts or other legal instru-
ments by parties, which intend to provide for arbitration of 
existing or future disputes under the BVI IAC Arbitration 
Rules is set forth in Annex A to these Rules.

These BVI IAC Arbitration Rules comprise this Preamble 
and the Articles, together with the Annexes as from time to 
time may be separately amended by the BVI IAC. The BVI 
IAC may from time to time issue practice notes to supple-
ment, regulate and implement these Rules.

Section I. Introductory rules

Scope of Application *

Article 1

1. Where parties have agreed that disputes between them in 
respect of a defined legal relationship, whether contractual 
or not, shall be referred to arbitration under the BVI IAC 
Arbitration Rules (hereinafter the “Rules”) or words to 
similar effect, then such disputes shall be settled in accor-
dance with these Rules subject to such modification as the 
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parties may agree. The BVI IAC is the only body autho-
rised to administer arbitrations under these Rules and to 
scrutinize and approve awards rendered pursuant to these 
Rules.

2. Where the parties to an arbitration agreement have 
agreed to submit their disputes to arbitration under the 
Rules, they shall be deemed to have submitted to the Rules 
in effect on the date of commencement of the arbitration 
proceedings, unless agreed otherwise. 

3. These Rules shall govern the arbitration except that 
where any of these Rules is in conflict with a provision of 
the law applicable to the arbitration from which the parties 
cannot derogate, that provision shall prevail.

4. Agreement by a State, State-controlled entity, or inter-
governmental organization to arbitrate under these Rules 
with a party that is not a State, State-controlled entity, or 
intergovernmental organization constitutes a waiver of 
any right of immunity from jurisdiction in respect of the 
proceedings relating to the dispute in question to which 
such party might otherwise be entitled. A waiver of immu-
nity relating to the execution of an arbitral award must be 
explicitly expressed. 

5. The Secretariat of the BVI IAC (hereinafter the “Secre-
tariat”) shall serve as registry for the proceedings and pro-
vide administrative services. Such administrative services 
may include, but are not limited to, the following:

(a) maintenance of a file of written communications;

(b) facilitating communication;

(c) making all necessary practical arrangements and 
providing logistical support for meetings and hearings, 
including the provision of:

(i) secretarial or clerical assistance to the arbitral 
tribunal;

(ii) meeting rooms and break-out rooms for hearings 
or deliberations of the arbitral tribunal;

(iii) telephone conference and videoconference facili-
ties;

(iv) facilities to enable transcripts of hearings to be 
made and to assist with the obtaining of visas for 
short-hand writers and permits for the import of all 
necessary equipment;

(v) live streaming facilities;

(vi) document management and interpretation ser-
vices;

(vii) assistance in obtaining entry visas for the purpos-
es of hearings when required;

(viii) assistance with arrangements for travel and ac-
commodation for parties and arbitrators;

(d) providing fundholding services;

(e) ensuring that the arbitral tribunal and the parties are 
alerted to pending procedurally important dates and ad-
vising the arbitral tribunal and the parties in the event that 
they have not been met;

(f) proofreading and cite checking of draft procedural 
orders and awards;

(g) scrutiny of draft awards;

(h) as and when required providing assistance, so far as 
obtaining certified copies of any award, including notarized 
copies, is concerned;

(i) to the extent that it is able to do so, providing assistance 
with the translation of arbitral awards;

(j) providing services with respect to the storage of arbitral 
awards and files relating to the arbitral proceedings;

(k) providing assistance in the appointment of experts;

(l) providing assistance in the appointment of administra-
tive secretaries. 

* A model arbitration clause for contracts or other legal 
instruments can be found in Annex A to the Rules. 

Notice and calculation of periods of time
 
Article 2

1. A notice, including a notification, communication or 
proposal, may be transmitted by any means of communica-
tion that provides or allows for a record of its transmission.

2. If an address has been designated by a party specifically 
for this purpose or authorized by the arbitral tribunal, any 
notice shall be delivered to that party at that address, and 
if so delivered shall be deemed to have been received. De-
livery by electronic means such as facsimile or e-mail may 
only be made to an address so designated or authorized.

3. In the absence of such designation or authorization, a 
notice is:
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(a) received if it is physically delivered to the address-
ee; or

(b) deemed to have been received if it is delivered at 
the place of business, habitual residence or mailing 
address of the addressee.

4. If, after reasonable efforts, delivery cannot be effected in 
accordance with paragraphs 2 or 3, a notice is deemed to 
have been received if it is sent to the addressee’s last-known 
place of business, habitual residence or mailing address by 
registered letter or any other means that provides a record 
of delivery or of attempted delivery.

5. A notice shall be deemed to have been received on the 
day it is delivered in accordance with paragraphs 2, 3 or 4, 
or attempted to be delivered in accordance with paragraph 
4. A notice transmitted by electronic means is deemed to 
have been received on the day it is sent, except that a notice 
of arbitration so transmitted is only deemed to have been 
received on the day when it reaches the addressee’s elec-
tronic address.

6. For the purpose of calculating a period of time under 
these Rules, such period shall begin to run on the day 
following the day when a notice is received. If the last day 
of such period is an official holiday or a non-business day at 
the residence or place of business of the addressee, the pe-
riod is extended until the first business day which follows. 
Official holidays or non-business days occurring during the 
running of the period of time are included in calculating 
the period.

Notice of arbitration 

Article 3

1. The party or parties initiating recourse to arbitration 
(hereinafter the “claimant”) shall communicate to the other 
party or parties (hereinafter the “respondent”) and the 
Secretariat a notice of arbitration.

2. Arbitral proceedings shall be deemed to commence on 
the date on which the notice of arbitration is received by 
the Secretariat, subject to the BVI IAC’s actual receipt of the 
registration fee prescribed in the BVI IAC’s Schedule of fees 
and costs (the “registration fee”).

3. The notice of arbitration shall include the following:

(a) A demand that the dispute be referred to arbitra-
tion;

(b) The names and contact details of the parties;

(c) Identification of the arbitration agreement that is 
invoked;

(d) Identification of any contract or other legal instru-
ment out of or in relation to which the dispute arises 
or, in the absence of such contract or instrument, a 
brief description of the relevant relationship;

(e) A brief description of the claim and an indication 
of the amount involved, if any;

(f) The relief or remedy sought;

(g) A proposal as to the number of arbitrators, lan-
guage and place of arbitration, if the parties have not 
previously agreed thereon;

(h) Confirmation that the registration fee has been or 
is being paid to the BVI IAC; and

(i) Confirmation that copies of the notice of arbitra-
tion (including all accompanying documents) have 
been or are being delivered to all other parties and to 
the Secretariat.

4. The notice of arbitration may also include:

(a) A proposal for the appointment of a sole arbitrator 
referred to in article 8, paragraph 1;

(b) Notification of the designation of an arbitrator 
referred to in article 9 or 10.

5. The constitution of the arbitral tribunal shall not be 
hindered by any controversy with respect to the sufficiency 
of the notice of arbitration, which shall be finally resolved 
by the arbitral tribunal.

Response to the notice of arbitration
 
Article 4

1. Within 30 days of the date of commencement of the 
arbitral proceedings, or such other period as may be set 
by the Secretariat, the respondent shall communicate to 
the claimant and the Secretariat a response to the notice of 
arbitration, which shall include:

(a) The name and contact details of each respondent;

(b) A response to the information set forth in the 
notice of arbitration, pursuant to article 3, paragraphs 
3 (c) to (g); and

(c) Confirmation that copies of the response to the 
notice of arbitration (including all accompanying doc-
uments) have been or are being delivered to all other 
parties and to the Secretariat.
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2. The response to the notice of arbitration may also in-
clude:

(a) Any plea that an arbitral tribunal to be constituted 
under these Rules lacks jurisdiction;

(b) A proposal for the appointment of a sole arbitrator 
referred to in article 8, paragraph 1;

(c) Notification of the designation of an arbitrator 
referred to in articles 9 or 10;

(d) A brief description of counterclaims or claims for 
the purpose of a set-off, if any, including where rele-
vant, an indication of the amounts involved, and the 
relief or remedy sought;

(e) A notice of arbitration in accordance with article 
3 in case the respondent formulates a claim against 
a party to the arbitration agreement other than the 
claimant.

3. The constitution of the arbitral tribunal shall not be 
hindered by any controversy with respect to the respon-
dent’s failure to communicate a response to the notice of 
arbitration, or an incomplete or late response to the notice 
of arbitration, which shall be finally resolved by the arbitral 
tribunal.

Representation and assistance
 
Article 5

1. Each party may be represented or assisted by persons 
chosen by it. The names and addresses of such persons 
must be communicated to all parties, to the arbitral tribu-
nal and to the Secretariat. Such communication must spec-
ify whether the appointment is being made for purposes 
of representation or assistance. Where a person is to act as 
a representative of a party, the arbitral tribunal, on its own 
initiative or at the request of any party, may at any time 
require proof of authority granted to the representative in 
such form as the arbitral tribunal may determine.

2. It shall be the responsibility of each party promptly 
to notify the arbitral tribunal, the other parties and the 
Secretariat of any change in its representation. Any such 
intended change in its representation shall only take effect 
in the arbitration subject to the approval of the arbitral 
tribunal, which shall have discretion to take such measures 
as it deems appropriate to preserve the integrity of the 
proceedings. 

Appointing authority
 
Article 6

1. The CEO of the BVI IAC shall serve as appointing au-
thority.

2. In exercising its functions under these Rules, the ap-
pointing authority may require from any party and the 
arbitrators the information it deems necessary and it shall 
give the parties and, where appropriate, the arbitrators, an 
opportunity to present their views in any manner it consid-
ers appropriate.

3. The appointing authority shall have regard to such 
considerations as are likely to secure the appointment of 
an independent and impartial arbitrator and shall take into 
account the advisability of appointing an arbitrator of a 
nationality other than the nationalities of the parties.

4. The appointing authority alone is empowered to appoint 
arbitrators, having taken account of any nomination made 
by any party or any written agreement made between the 
parties as to the constitution of the tribunal or any joint 
nomination by the parties.

5. In confirming or appointing arbitrators, the appoint-
ing authority shall have due regard to any qualifications 
required of the arbitrator by the agreement of the parties 
and to such considerations that are relevant to the impar-
tiality and independence of the arbitrator. The appointing 
authority shall, inter alia, consider the prospective arbitra-
tor’s nationality, residence and other relationships with the 
countries of which the parties or the other arbitrators are 
nationals and the prospective arbitrator’s availability and 
ability to conduct the arbitration in accordance with the 
Rules. Any decision by the appointing authority to confirm 
or appoint an arbitrator under these Rules shall be final.

Section II. Composition of the 
arbitral tribunal

Number of arbitrators
 
Article 7

1. If the parties have not previously agreed on the number 
of arbitrators, and if within 30 days after the date of com-
mencement of the arbitral proceedings the parties have not 
agreed on the number of arbitrators, three arbitrators shall 
be appointed.

2. Notwithstanding paragraph 1, if no other parties have 
responded to a party’s proposal to appoint a sole arbitrator 
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within the time limit provided for in paragraph 1 and the 
party or parties concerned have failed to appoint a second 
arbitrator in accordance with articles 9 or 10, the appoint-
ing authority may, at the request of a party, appoint a sole 
arbitrator pursuant to the procedure provided for in article 
8, paragraph 2 if it determines that, in view of the circum-
stances of the case, this is more appropriate.

3. The designation of an arbitrator, whether made by the 
parties or the arbitrators, is subject to confirmation by the 
appointing authority, upon which the appointment shall 
become effective.

4. The parties when designating arbitrators and the ap-
pointing authority when confirming or appointing arbitra-
tors pursuant to these Rules are not obliged to draw from 
the panel of arbitrators maintained by the BVI IAC.

Appointment of a sole arbitrator
 
Article 8

1. If the parties have agreed that a sole arbitrator is to be 
appointed and if within 30 days after receipt by all other 
parties of a proposal of an individual who would serve as 
a sole arbitrator the parties have not reached agreement 
thereon or such designation has not been confirmed by the 
appointing authority, a sole arbitrator shall, at the request of 
a party, be appointed by the appointing authority.

2. The appointing authority shall appoint the sole arbitrator 
as promptly as possible. In making the appointment, the 
appointing authority shall use the following list-procedure, 
unless the parties agree that the list-procedure should not 
be used or unless the appointing authority determines in its 
discretion that the use of the list-procedure is not appropri-
ate for the case:

(a) The appointing authority shall communicate to 
each of the parties an identical list containing at least 
three names;

(b) Within 15 days after the receipt of this list, or such 
other period as may be set by the Secretariat, each 
party may return the list to the appointing authority, 
without copying the other party, after having deleted 
the name or names to which it objects and numbered 
the remaining names on the list in the order of its pref-
erence;

(c) After the expiration of the above period of time 
the appointing authority shall appoint the sole arbi-
trator from among the names approved on the lists 
returned to it and in accordance with the order of 
preference indicated by the parties;

(d) If for any reason the appointment cannot be made 
according to this procedure, the appointing authority 
may exercise its discretion in appointing the sole arbi-
trator.

Appointment of three Arbitrators
 
Article 9

1. If three arbitrators are to be appointed, each party shall 
designate one arbitrator. The two arbitrators thus designat-
ed shall, upon confirmation by the appointing authority, 
nominate the third arbitrator who, upon confirmation by 
the appointing authority, will act as the presiding arbitrator 
of the arbitral tribunal.

2. If within 30 days after the receipt of the appointing 
authority’s confirmation of the appointment of an arbitra-
tor the other party has not notified the first party of the 
arbitrator it has designated, the first party may request the 
appointing authority to appoint the second arbitrator.

3. If within 30 days after the appointment of the second 
arbitrator, or such other period as may be set by the Sec-
retariat, the two arbitrators have not agreed on the choice 
of the presiding arbitrator, the presiding arbitrator shall be 
appointed by the appointing authority in the same way as a 
sole arbitrator would be appointed under article 8, para-
graph 2.

Appointment of Arbitrators in cases not 
 covered by articles 8 and 9
 
Article 10

1. For the purposes of article 9, paragraph 1, where three 
arbitrators are to be appointed and there are multiple 
parties as claimant or as respondent, unless the parties 
have agreed to another method of appointment of arbitra-
tors, the multiple parties jointly, whether as claimant or as 
respondent, shall designate an arbitrator.

2. If the parties have agreed that the arbitral tribunal is to 
be composed of a number of arbitrators other than one or 
three, the arbitrators shall be designated according to the 
method agreed upon by the parties.

3. In the event of any failure to constitute the arbitral tribu-
nal under these Rules, the appointing authority shall, at the 
request of any party, constitute the arbitral tribunal and, in 
doing so, may revoke any appointment already made and 
appoint or reappoint each of the arbitrators and designate 
one of them as the presiding arbitrator.
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Disclosures by arbitrators **
 
Article 11

1. When a person is approached in connection with his or 
her possible appointment as an arbitrator, he or she shall 
disclose any circumstances likely to give rise to justifiable 
doubts as to his or her impartiality or independence. An 
arbitrator, from the time of his or her appointment and 
throughout the arbitral proceedings, shall without delay 
disclose any such circumstances to the parties, the
other arbitrators and the Secretariat unless they have al-
ready been informed by him or her of these circumstances.

2. The arbitral candidate shall also confirm that, on the ba-
sis of the information available to him or her at such junc-
ture, he or she can devote the time necessary to conduct the 
arbitration diligently, efficiently and in accordance with the 
time limits in the Rules. 

** Model statements of impartiality, independence and 
availability pursuant to article 11 can be found in Annex B 
to the Rules.

Challenge of arbitrators; non-participating  
 arbitrators
 
Article 12

1. Any arbitrator may be challenged if circumstances exist 
that give rise to justifiable doubts as to the arbitrator’s im-
partiality or independence.

2. A party may challenge the arbitrator appointed by it only 
for reasons of which it becomes aware after the appoint-
ment has been made.

3. In the event that an arbitrator fails to act or in the event 
of the de jure or de facto impossibility of his or her per-
forming his or her functions, the procedure in respect of 
the challenge of an arbitrator as provided in article 13 shall 
apply.

Challenge procedure 

Article 13

1. A party that intends to challenge an arbitrator shall 
send notice of its challenge within 15 days after it has been 
notified of the appointment of the challenged arbitrator, 
or within 15 days after the circumstances mentioned in 
articles 11 and 12 became known to that party.

2. The notice of challenge shall be communicated to all 
other parties, to the arbitrator who is challenged, to the 

Secretariat and to the other arbitrators. The notice of chal-
lenge shall state the reasons for the challenge.

3. When an arbitrator has been challenged by a party, all 
parties may agree to the challenge. The arbitrator may also, 
after the challenge, withdraw from his or her office. In nei-
ther case does this imply acceptance of the validity of the 
grounds for the challenge.

4. If, within 15 days from the date of the notice of challenge, 
all parties do not agree to the challenge or the challenged 
arbitrator does not withdraw, the party making the chal-
lenge may elect to pursue it. In that case, within 30 days 
from the date of the notice of challenge, it shall seek a 
decision on the challenge.

5. A party wishing to pursue a challenge shall submit a 
written statement to that effect to the Secretariat. The Secre-
tariat shall, within 5 business days, constitute a committee 
composed of one or three members drawn from the BVI 
IAC’s panel of arbitrators, impartial and independent of 
each of the parties and of the arbitral tribunal, to review the 
challenge (“Challenge Committee”) and shall also fix the 
amount of the deposit that shall be advanced by the com-
plainant party to cover the administrative fees and charges 
in respect of the challenge. Any such deposit shall be paid 
within 7 days from the date of the submission of the written 
statement. The decision of the Challenge Committee shall 
be rendered within 28 days of the date of its constitution 
and shall be rendered in writing. In the event that the Chal-
lenge Committee is comprised of three members and they 
fail to reach a unanimous decision, a majority decision shall 
prevail. Unless the parties expressly agree that no reasons 
need be given, the decision upon the challenge shall be sup-
ported by reasons. The decision of the Challenge Commit-
tee shall be final. Copies of the decision shall be transmitted 
by the Secretariat to the parties, the challenged arbitrator 
and other members of the tribunal (if any). A challenged 
arbitrator who tenders his or her resignation in writing 
before the rendering of the decision by the Challenge Com-
mittee shall not be deemed to have admitted any part of the 
written statement submitted by the complainant party.

6. The Secretariat shall determine the amount of fees and 
expenses (if any) to be paid to an arbitrator, who is the sub-
ject of a successful challenge and by which party or parties 
and in what amount(s) the costs of the challenge procedure 
shall be borne.

Replacement of an arbitrator
 
Article 14

1. Subject to paragraph 2 of this article, in any event where 
an arbitrator has to be replaced during the course of the ar-
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bitral proceedings, a substitute arbitrator shall be appointed 
or chosen pursuant to the procedure provided for in articles 
8 to 11 that was applicable to the appointment or choice of 
the arbitrator being replaced. This procedure shall apply 
even if during the process of appointing the arbitrator to be 
replaced, a party had failed to exercise its right to designate 
or to participate in the appointment.

2. If, at the request of a party, the appointing authority 
determines that, in view of the exceptional circumstances of 
the case, it would be justified for a party to be deprived of 
its right to designate a substitute arbitrator, the appointing 
authority may, after giving an opportunity to the parties 
and the remaining arbitrators to express their views: (a) ap-
point the substitute arbitrator; or (b) after the closure of the 
hearings, authorize the other arbitrators to proceed with 
the arbitration and make any decision or award.

Repetition of hearings in the event of the 
 replacement of an arbitrator
 
Article 15

If an arbitrator is replaced, the proceedings shall resume at 
the stage where the arbitrator who was replaced ceased to 
perform his or her functions, unless the arbitral tribunal 
decides otherwise.

Exclusion of liability
 
Article 16

1. Save for intentional wrongdoing, the parties waive, to the 
fullest extent permitted under the applicable law, any claim 
against the arbitrators, any person appointed by the arbitral 
tribunal, the BVI IAC and its employees, including the 
CEO, any member of its Secretariat and any member of any 
Challenge Committee in respect of any act or omission in 
connection with the arbitration.

2. After the award has been made and there remains no 
further possibility of any application for an interpretation, 
correction or additional award pursuant to articles 37, 38 
and 39 hereof, neither the BVI IAC (including its CEO, 
employees, any member of its Secretariat and any member 
of any Challenge Committee), nor any arbitrator, admin-
istrative assistant or expert to the arbitral tribunal shall be 
under any legal obligation to make any statement about any 
matter concerning the arbitration, nor shall any party seek 
to make the BVI IAC or any of these persons a witness in 
any legal proceedings arising out of the arbitration.

Section III. Arbitral proceedings

General provisions
 
Article 17

1. Subject to these Rules, the arbitral tribunal may conduct 
the arbitration in such manner as it considers appropriate, 
provided that the parties are treated with equality and that 
at an appropriate stage of the proceedings each party is giv-
en a reasonable opportunity of presenting its case. The ar-
bitral tribunal, in exercising its discretion, shall conduct the 
proceedings so as to avoid unnecessary delay and expense 
and to provide a fair and efficient process for resolving the 
parties’ dispute.

2. As soon as practicable after its constitution and after 
inviting the parties to express their views, the arbitral 
tribunal shall establish the provisional timetable of the 
arbitration. The arbitral tribunal may, at any time, after 
inviting the parties to express their views, extend or abridge 
any period of time prescribed under these Rules or agreed 
by the parties.

3. If at an appropriate stage of the proceedings any party 
so requests, the arbitral tribunal shall hold hearings for the 
presentation of evidence by witnesses, including expert 
witnesses, or for oral argument. In the absence of such a 
request, the arbitral tribunal shall decide whether to hold 
such hearings or whether the proceedings shall be conduct-
ed on the basis of documents and other materials.

4. All communications to the arbitral tribunal by one party 
shall be communicated by that party to all other parties 
and the Secretariat. Such communications shall be made at 
the same time, except as otherwise permitted by the arbitral 
tribunal if it may do so under applicable law.

5. The arbitral tribunal may, at the request of any party, 
allow one or more third persons to be joined in the arbi-
tration as a party provided such person is a party to the 
arbitration agreement, unless the arbitral tribunal finds, 
after giving all parties, including the person or persons to 
be joined, the opportunity to be heard, that joinder should 
not be permitted because of prejudice to any of those 
parties. The arbitral tribunal may make a single award or 
several awards in respect of all parties so involved in the 
arbitration.

6. Unless otherwise agreed by the parties or under the 
circumstances set out in article 34(8), a party, any arbitrator 
and any person appointed by the Tribunal shall at all times 
treat all matters relating to the proceedings as confidential. 
The discussions and deliberations of the Tribunal shall be 
confidential.
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7. In paragraph 6 of this article, “matters relating to the 
proceedings” includes the existence of the proceedings, and 
the pleadings, evidence and other materials in the arbitral 
proceedings and all other documents produced by another 
party in the proceedings or the award(s) rendered in the 
proceedings, but excludes any matter that is otherwise in 
the public domain.

8. The arbitral tribunal has the power to take appropriate 
measures, including issuing an order or award for sanctions 
or costs, if a party breaches the provisions of paragraphs 6 
and 7 of this article.     

Place of arbitration
 
Article 18

1. The parties may agree on the place of arbitration. Where 
there is no agreement as to the place of arbitration, the 
place of arbitration shall be Road Town, Tortola, British 
Virgin Islands, unless the arbitral tribunal determines, 
having regard to the circumstances of the case, that another 
seat is more appropriate. The award shall be deemed to have 
been made at the place of arbitration.

2. The arbitral tribunal may meet at any location it consid-
ers appropriate for deliberations. Unless otherwise agreed 
by the parties, the arbitral tribunal may also meet at any 
location it considers appropriate for any other purpose, 
including hearings.

Language
 
Article 19

1. Subject to an agreement by the parties, the arbitral tri-
bunal shall, promptly after its appointment, determine the 
language or languages to be used in the proceedings. This 
determination shall apply to the statement of claim, the 
statement of defence, and any further written statements 
and, if oral hearings take place, to the language or languag-
es to be used in such hearings.

2. The arbitral tribunal may order that any documents 
annexed to the statement of claim or statement of defence, 
and any supplementary documents or exhibits submitted 
in the course of the proceedings, delivered in their original 
language, shall be accompanied by a translation into the 
language or languages agreed upon by the parties or deter-
mined by the arbitral tribunal.

Statement of claim
 
Article 20

1. The claimant shall communicate its statement of claim 
in writing to the respondent, to the Secretariat and to each 
of the arbitrators within a period of time to be determined 
by the arbitral tribunal. The claimant may elect to treat its 
notice of arbitration referred to in article 3 as a statement of 
claim, provided that the notice of arbitration also complies 
with the requirements of paragraphs 2 to 4 of this article.

2. The statement of claim shall include the following partic-
ulars:

(a) the names and contact details of the parties;

(b) a statement of the facts supporting the claim;

(c) the points at issue;

(d) the relief or remedy sought; and

(e) the legal grounds or arguments supporting the 
claim.

3. A copy of any contract or other legal instrument out of or 
in relation to which the dispute arises and of the arbitration 
agreement shall be annexed to the statement of claim.

4. The statement of claim should, as far as possible, be 
accompanied by all documents and other evidence relied 
upon by the claimant, or contain references to them.

Statement of defence
 
Article 21

1. The respondent shall communicate its statement of 
defence in writing to the claimant, to the Secretariat and to 
each of the arbitrators within a period of time to be deter-
mined by the arbitral tribunal. The respondent may elect 
to treat its response to the notice of arbitration referred 
to in article 4 as a statement of defence, provided that the 
response to the notice of arbitration also complies with the 
requirements of paragraph 2 of this article.

2. The statement of defence shall reply to the particulars 
(b) to (e) of the statement of claim (article 20, paragraph 
2). The statement of defence should, as far as possible, be 
accompanied by all documents and other evidence relied 
upon by the respondent, or contain references to them.

3. In its statement of defence, or at a later stage in the 
arbitral proceedings if the arbitral tribunal decides that the 
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delay was justified under the circumstances, the respondent 
may make a counterclaim or rely on a claim for the purpose 
of a set-off provided that the arbitral tribunal has jurisdic-
tion over it.

4. The provisions of article 20, paragraphs 2 to 4, shall apply 
to a counterclaim, a claim under article 4, paragraph 2 (e), 
and a claim relied on for the purpose of a set-off.

Amendments to the claim or defence 

Article 22

During the course of the arbitral proceedings, a party may 
amend or supplement its claim or defence, including a 
counterclaim or a claim for the purpose of a set-off, unless 
the arbitral tribunal considers it inappropriate to allow 
such amendment or supplement having regard to the delay 
in making it or prejudice to other parties or any other 
circumstances. However, a claim or defence, including a 
counterclaim or a claim for the purpose of a set-off, may 
not be amended or supplemented in such a manner that the 
amended or supplemented claim or defence falls outside 
the jurisdiction of the arbitral tribunal.

Pleas as to the jurisdiction of the arbitral 
 tribunal
 
Article 23

1. The arbitral tribunal shall have the power to rule on its 
own jurisdiction, including any objections with respect 
to the existence or validity of the arbitration agreement. 
For that purpose, an arbitration clause that forms part of 
a contract or other legal instrument shall be treated as an 
agreement independent of the other terms of the contract 
or other legal instrument. A decision by the arbitral tribu-
nal that the contract or other legal instrument is null, void, 
or invalid shall not entail automatically the invalidity of the 
arbitration clause.

2. A plea that the arbitral tribunal does not have jurisdic-
tion shall be raised no later than in the statement of defence 
or, with respect to a counterclaim or a claim for the purpose 
of a set-off, in the reply to the counterclaim or to the claim 
for the purpose of a set-off. A party is not precluded from 
raising such a plea by the fact that it has designated, or par-
ticipated in the appointment of, an arbitrator. A plea that 
the arbitral tribunal is exceeding the scope of its authority 
shall be raised as soon as the matter alleged to be beyond 
the scope of its authority is raised during the arbitral pro-
ceedings. The arbitral tribunal may, in either case, admit a 
later plea if it considers the delay justified.

3. The arbitral tribunal may rule on a plea referred to in 
paragraph 2 either as a preliminary question or in an award 
on the merits. The arbitral tribunal may continue the arbi-
tral proceedings and make an award, notwithstanding any 
pending challenge to its jurisdiction before a court or other 
competent authority.

Further written statements
 
Article 24

The arbitral tribunal shall decide which further written 
statements, in addition to the statement of claim and the 
statement of defence, shall be required from the parties or 
may be presented by them and shall fix the periods of time 
for communicating such statements.

Periods of time 

Article 25

The periods of time fixed by the arbitral tribunal for the 
communication of written statements (including the state-
ment of claim and statement of defence) should not exceed 
45 days. However, the arbitral tribunal may extend the time 
limits if it concludes that an extension is justified.

Interim measures
 
Article 26

1. The arbitral tribunal may, at the request of a party, grant 
interim measures.

2. An interim measure is any temporary measure by which, 
at any time prior to the issuance of the award by which 
the dispute is finally decided, the arbitral tribunal orders a 
party, for example and without limitation, to:

(a) maintain or restore the status quo pending deter-
mination of the dispute;

(b) take action that would prevent, or refrain from 
taking action that is likely to cause, (i) current or 
imminent harm or (ii) prejudice to the arbitral process 
itself;

(c) provide a means of preserving assets out of which 
a subsequent award may be satisfied; or

(d) preserve evidence that may be relevant and mate-
rial to the resolution of the dispute.
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3. The party requesting an interim measure under para-
graphs 2 (a) to (c) shall satisfy the arbitral tribunal that:

(a) harm not adequately reparable by an award of 
damages is likely to result if the measure is not ordered, 
and such harm substantially outweighs the harm that is 
likely to result to the party against whom the measure 
is directed if the measure is granted; and

(b) there is a reasonable possibility that the request-
ing party will succeed on the merits of the claim. The 
determination on this possibility shall not affect the 
discretion of the arbitral tribunal in making any subse-
quent determination.

4. With regard to a request for an interim measure under 
paragraph 2 (d), the requirements in paragraphs 3 (a) and 
(b) shall apply only to the extent the arbitral tribunal con-
siders appropriate.
5. The arbitral tribunal may modify, suspend or terminate 
an interim measure it has granted, upon application of any 
party or, in exceptional circumstances and upon prior no-
tice to the parties, on the arbitral tribunal’s own initiative.

6. The arbitral tribunal may require the party requesting an 
interim measure to provide appropriate security in connec-
tion with the measure.

7. The arbitral tribunal may require any party promptly 
to disclose any material change in the circumstances on 
the basis of which the interim measure was requested or 
granted.

8. The party requesting an interim measure may be liable 
for any costs and damages caused by the measure to any 
party if the arbitral tribunal later determines that, in the 
circumstances then prevailing, the measure should not have 
been granted. The arbitral tribunal may award such costs 
and damages at any point during the proceedings.

9. A request for interim measures addressed by any party to 
a judicial authority shall not be deemed incompatible with 
the agreement to arbitrate, or as a waiver of that agreement.

Evidence 

Article 27

1. Each party shall have the burden of proving the facts 
relied on to support its claim or defence.

2. Witnesses, including expert witnesses, who are presented 
by the parties to testify to the arbitral tribunal on any issue 
of fact or expertise may be any individual, notwithstanding 
that the individual is a party to the arbitration or in any way 

related to a party. Unless otherwise directed by the arbitral 
tribunal, statements by witnesses, including expert witness-
es, may be presented in writing and signed by them.

3. At any time during the arbitral proceedings the arbitral 
tribunal may require the parties to produce documents, 
exhibits or other evidence within such a period of time as 
the arbitral tribunal shall determine. 

4. The arbitral tribunal shall determine the admissibility, 
relevance, materiality and weight of the evidence offered.

Hearings
 
Article 28

1. In the event of an oral hearing, the arbitral tribunal shall 
give the parties adequate advance notice of the date, time 
and place thereof.
2. Witnesses, including expert witnesses, may be heard 
under the conditions and examined in the manner set by 
the arbitral tribunal.

3. Hearings shall be held in camera unless the parties agree 
otherwise. The arbitral tribunal may require the retirement 
of any witness or witnesses, including expert witnesses, 
during the testimony of such other witnesses, except that a 
witness, including an expert witness, who is a party to the 
arbitration shall not, in principle, be asked to retire.

4. The arbitral tribunal may direct that witnesses, including 
expert witnesses, be examined through means of telecom-
munication that do not require their physical presence at 
the hearing (such as videoconference).

Experts appointed by the arbitral tribunal 

Article 29

1. After consultation with the parties, the arbitral tribunal 
may appoint one or more independent experts to report 
to it, in writing, on specific issues to be determined by the 
arbitral tribunal. A copy of the expert’s terms of reference, 
established by the arbitral tribunal, shall be communicated 
to the parties.

2. The expert shall, in principle before accepting appoint-
ment, submit to the arbitral tribunal and to the parties a 
description of his or her qualifications and a statement of 
his or her impartiality and independence. Within the time 
ordered by the arbitral tribunal, the parties shall inform the 
arbitral tribunal whether they have any objections as to the 
expert’s qualifications, impartiality or independence. The 
arbitral tribunal shall decide promptly whether to accept 
any such objections. After an expert’s appointment, a party 
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may object to the expert’s qualifications, impartiality or 
independence only if the objection is for reasons of which 
the party becomes aware after the appointment has been 
made. The arbitral tribunal shall decide promptly what, if 
any, action to take.

3. The parties shall give the expert any relevant information 
or produce for his or her inspection any relevant docu-
ments or goods that he or she may require of them. Any 
dispute between a party and such expert as to the relevance 
of the required information or production shall be referred 
to the arbitral tribunal for decision.

4. Upon receipt of the expert’s report, the arbitral tribu-
nal shall communicate a copy of the report to the parties, 
which shall be given the opportunity to express, in writing, 
their opinion on the report. A party shall be entitled to 
examine any document on which the expert relied in his or 
her report.

5. If a party so requests or if the arbitral tribunal considers 
it necessary, the expert shall, after delivery of the report, 
participate in a hearing where the parties have the oppor-
tunity to put questions to him or her and to present expert 
witnesses in order to testify on the points at issue. The pro-
visions of article 28 shall be applicable to such proceedings.

Default 

Article 30

1. If, within the period of time fixed by these Rules or the 
arbitral tribunal, without showing sufficient cause:

(a) the claimant has failed to communicate its state-
ment of claim, the arbitral tribunal shall issue an order 
for the termination of the arbitral proceedings, unless 
there are remaining matters that may need to be decid-
ed and the arbitral tribunal considers it appropriate to 
do so;

(b) the respondent has failed to communicate its 
response to the notice of arbitration or its statement 
of defence, the arbitral tribunal shall order that the 
proceedings continue, without treating such failure in 
itself as an admission of the claimant’s allegations; the 
provisions of this subparagraph also apply to a claim-
ant’s failure to submit a defence to a counterclaim or to 
a claim for the purpose of a set-off.

2. If a party, duly notified under these Rules, fails to appear 
at a hearing, without showing sufficient cause for such fail-
ure, the arbitral tribunal may proceed with the arbitration.

3. If a party, duly invited by the arbitral tribunal to produce 
documents, exhibits or other evidence, fails to do so within 
the established period of time, without showing sufficient 
cause for such failure, the arbitral tribunal may make the 
award on the evidence before it.

Closure of proceedings
 
Article 31

1. When it is satisfied that the parties have had a reasonable 
opportunity to present their cases, the arbitral tribunal 
shall declare the proceedings closed.

2. The arbitral tribunal may, if it considers it necessary 
owing to exceptional circumstances, decide, on its own 
initiative or upon application of a party, to reopen the pro-
ceedings at any time before the award is made.

Waiver of right to object 

Article 32

A failure by any party to object promptly to any non-com-
pliance with these Rules or with any requirement of the 
arbitration agreement shall be deemed to be a waiver of the 
right of such party to make such an objection, unless such 
party can show that, under the circumstances, its failure to 
object was justified.

Section IV. The award

Decisions
 
Article 33

1. When there is more than one arbitrator, any award or 
other decision of the arbitral tribunal shall be made by a 
majority of the arbitrators.

2. In the case of questions of procedure, when there is no 
majority or when the arbitral tribunal so authorizes, the 
presiding arbitrator may decide alone, subject to revision, if 
any, by the arbitral tribunal.

Form and effect of the award
 
Article 34

1. The arbitral tribunal may make separate awards on dif-
ferent issues at different times.

2. All awards shall be made in writing and shall be final 
and binding on the parties. The parties shall carry out all 
awards without delay.
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3. The arbitral tribunal shall state the reasons upon which 
the award is based, unless the parties have agreed that no 
reasons are to be given.

4. Unless the parties have agreed otherwise, the arbitral 
tribunal may order that pre-award and post-award interest 
(either simple or compound) be paid by any party on any 
sum awarded at such rates as the arbitral tribunal decides 
to be appropriate (without being bound by rates of interest 
practised by any state court or other legal authority). 

5. The arbitral tribunal shall submit any such award in 
draft form to the Secretariat. The Secretariat may, as soon 
as practicable, suggest modifications as to the form of the 
award and, without affecting the arbitral tribunal’s liberty 
of decision, draw the arbitral tribunal’s attention to points 
of substance. No award shall be rendered by the arbitral 
tribunal until it has been approved by the Secretariat as to 
its form.

6. An award shall be signed by the arbitrators and it shall 
contain the date on which the award was made and indicate 
the place of arbitration. Where there is more than one arbi-
trator and any of them fails to sign, the award shall state the 
reason for the absence of the signature.

7. Copies of the award signed by the arbitrators and affixed 
with the seal of the BVI IAC shall be communicated to the 
parties by the Secretariat upon full settlement of the costs 
of the arbitration.

8. An award may be made public with the consent of all 
parties or where and to the extent disclosure is required 
of a party by legal duty, to protect or pursue a legal right 
or in relation to legal proceedings before a court or other 
competent authority.

9. The BVI IAC shall not publish any award or part of an 
award without the prior written consent of all parties and 
the arbitral tribunal.

Applicable law, amiable compositeur
 
Article 35

1. The arbitral tribunal shall apply the rules of law desig-
nated by the parties as applicable to the substance of the 
dispute. Failing such designation by the parties, the arbitral 
tribunal shall apply the law which it determines to be 
appropriate.

2. The arbitral tribunal shall decide as amiable compositeur 
or ex aequo et bono only if the parties have expressly autho-
rized the arbitral tribunal to do so.

3. In all cases, the arbitral tribunal shall decide in accor-
dance with the terms of the contract, if any, and shall take 
into account any usage of trade applicable to the transac-
tion.
 
Settlement or other grounds for termination
 
Article 36

1. If, before the award is made, the parties agree on a settle-
ment of the dispute, the arbitral tribunal shall either issue 
an order for the termination of the arbitral proceedings 
or, if requested by the parties and accepted by the arbitral 
tribunal, record the settlement in the form of an arbitral 
award on agreed terms. The arbitral tribunal is not obliged 
to give reasons for such an award.

2. If, before the award is made, the continuation of the 
arbitral proceedings becomes unnecessary or impossible 
for any reason not mentioned in paragraph 1, the arbitral 
tribunal shall inform the parties of its intention to issue an 
order for the termination of the proceedings. The arbitral 
tribunal shall have the power to issue such an order unless 
there are remaining matters that may need to be decided 
and the arbitral tribunal considers it appropriate to do so.

3. Copies of the order for termination of the arbitral pro-
ceedings or of the arbitral award on agreed terms, signed 
by the arbitrators shall be communicated to the parties by 
the Secretariat. Where an arbitral award on agreed terms is 
made, the provisions of article 34, paragraphs 2, and 5 to 9, 
shall apply.

Interpretation of the award
 
Article 37

1. Within 30 days after the receipt of the award, a party, 
with notice to the other parties and the Secretariat, may 
request that the arbitral tribunal give an interpretation of 
the award.

2. The interpretation shall be given in writing within 45 
days after the receipt of the request. The interpretation shall 
form part of the award and the provisions of article 34, 
paragraphs 2 to 9, shall apply.

Correction of the award
 
Article 38

1. Within 30 days after the receipt of the award, a party, 
with notice to the other parties and the Secretariat, may 
request the arbitral tribunal to correct in the award any 
error in computation, any clerical or typographical error, 
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or any error or omission of a similar nature. If the arbitral 
tribunal considers that the request is justified, it shall make 
the correction within 45 days of receipt of the request.

2. The arbitral tribunal may within 30 days after the com-
munication of the award make such corrections on its own 
initiative.

3. Such corrections shall be in writing and shall form part 
of the award. The provisions of article 34, paragraphs 2 to 9, 
shall apply.

Additional Award

Article 39

1. Within 30 days after the receipt of the termination order 
or the award, a party, with notice to the other parties and 
the Secretariat, may request the arbitral tribunal to make 
an award or an additional award as to claims presented 
in the arbitral proceedings but not decided by the arbitral 
tribunal.

2. If the arbitral tribunal considers the request for an 
award or additional award to be justified, it shall render or 
complete its award within 60 days after the receipt of the 
request. The arbitral tribunal may extend, if necessary, the 
period of time within which it shall make the award.

3. When such an award or additional award is made, the 
provisions of article 34, paragraphs 2 to 9, shall apply.

Definitions of costs
 
Article 40

The term “costs” includes only:

(a) The fees of the arbitral tribunal to be stated sepa-
rately as to each arbitrator;

(b) The reasonable travel and other expenses incurred 
by the arbitrators;

(c) The reasonable costs of expert advice and of other 
assistance required by the arbitral tribunal;

(d) The reasonable travel and other expenses of wit-
nesses to the extent such expenses are approved by the 
arbitral tribunal;

(e) The legal and other costs incurred by the parties 
in relation to the arbitration to the extent that the arbi-
tral tribunal determines that the amount of such costs 
is reasonable;

(f) The fees and expenses of the Secretariat, including 
the fees and expenses of the appointing authority.

Deposit of costs
 
Article 41

1. The Secretariat, following the commencement of the 
arbitration, and at such times as it thinks appropriate, may 
request the parties to deposit an equal amount, or amounts 
in such proportions as it may determine, as an advance for 
the costs referred to in article 40, paragraphs (a), (b), (c) 
and (f). Such payments deposited by the parties may be ap-
plied by the Secretariat to pay any item of the above-men-
tioned costs.

2. During the course of the arbitral proceedings the Secre-
tariat may request supplementary deposits from the parties.
3. Any deposit of security for costs ordered by the tribunal 
pursuant to article 26 shall be directed to the Secretariat 
and disbursed by it upon order from the arbitral tribunal.

4. If the requested deposits are not paid in full within 30 
days after the receipt of the request or such other period as 
may be set by the Secretariat, the Secretariat shall so inform 
the parties in order that one or more of them may make the 
required payment. If such payment is not made, the arbitral 
tribunal may order the suspension or termination of the 
arbitral proceedings.

5. After a termination order or final award has been made, 
the Secretariat shall render an accounting to the parties of 
the deposits received and return any unexpended balance 
to the parties.

Fees and expenses of arbitrators *** 

Article 42

The costs referred to in article 40, paragraphs (a), (b), (c) 
and (f), shall be fixed by the Secretariat in accordance with 
the BVI IAC’s Schedule of fees and costs, taking into ac-
count the amount in dispute, the complexity of the subject 
matter, the time spent by the arbitrators and any experts or 
assistants appointed by the arbitral tribunal, and any other 
relevant circumstances of the case.

*** The BVI IAC’s Schedule of fees and costs as of Novem-
ber 2016 is set out in Annex C to the Rules. All amounts 
are subject to change from time to time by the BVI IAC, 
subject to publication on the BVI IAC’s website. 
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Allocation of costs
 
Article 43

1. The arbitral tribunal shall specify the costs of arbitration 
in an award.

2. The costs of the arbitration shall in principle be borne 
by the unsuccessful party or parties. However, the arbitral 
tribunal may apportion such costs between the parties if it 
determines that apportionment is reasonable, taking into 
account the circumstances of the case.

3. The arbitral tribunal shall in the final award or, if it 
deems appropriate, in any other award, determine any 
amount that a party may have to pay to another party as a 
result of the decision on allocation of costs.

Annexes

Model Clause (article 1 of the Rules)
 
Annex A

Any dispute, controversy or claim arising out of or relating 
to this contract, or the breach, termination or invalidity 
thereof, shall be settled by arbitration in accordance with 
the BVI IAC Arbitration Rules.

The number of arbitrators shall be… [one or three];

The place of arbitration shall be… [Road Town, Tortola, 
British Virgin Islands, unless the Parties agree otherwise];

The language to be used in the arbitral proceedings shall 
be… [language].”

Note: Arbitrations under the BVI IAC Arbitration Rules 
may be conducted anywhere in the world and not just at 
the BVI IAC’s premises in Tortola.

Model statements of impartiality, 
 independence and availability (article  
 11 of the Rules)
 
Annex B

No circumstances to disclose

I am impartial and independent of each of the parties and 
intend to remain so. To the best of my knowledge, there 

are no circumstances, past or present, likely to give rise to 
justifiable doubts as to my impartiality or independence. I 
shall promptly notify the parties and the other arbitrators of 
any such circumstances that may subsequently come to my 
attention during this arbitration.

Circumstances to disclose

I am impartial and independent of each of the parties and 
intend to remain so. Attached is a statement made pursuant 
to article 11 of the BVI IAC Arbitration Rules of (a) my past 
and present professional, business and other relationships 
with the parties and (b) any other relevant circumstances.
[Include statement.] I confirm that those circumstances 
do not affect my independence and impartiality. I shall 
promptly notify the parties and the other arbitrators of any 
such further relationships or circumstances that may subse-
quently come to my attention during this arbitration.

Statement of availability

I confirm, on the basis of the information presently avail-
able to me, that I can devote the time necessary to conduct 
this arbitration diligently, efficiently and in accordance with 
the time limits in the Rules. 

Schedule of fees and costs (article 42 of the   
 Rules)
 
Annex C

This Schedule of fees and costs applies to the following 
services as of November 2016. All amounts are subject to 
change from time to time by the BVI IAC, subject to publi-
cation on the BVI IAC’s website.

A. Administrative charges

1. Non-refundable registration fee (payable in advance with 
the Notice of Arbitration: article 3 of the Rules): USD 1,500

2. Time spent by the Secretariat of the BVI IAC in the ad-
ministration of the arbitration.

CEO  USD 300
Legal Counsel USD 250
Case Managers USD 190
Accounting Staff USD 160

3. Acting as an Appointing Authority - non-refundable 
processing fee: USD 2,500 

4. Dealing with Challenges to arbitrators: the BVI IAC may 
at its discretion fix the fees of any member(s) of the Chal-
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lenge Committee constituted by the Secretariat pursuant to 
article 13, paragraph 5, of the Rules at a sum not exceeding 
US$ 10,000. 

5. Acting as a Fundholder: Time spent on providing these 
services is charged at the published hourly rates of the 
Secretariat.

6. Provision of Hearing/Meeting Facilities: as per website 
rates.

7. Support and Concierge Services for and in connection 
with any hearing (e.g., equipment, transcription and inter-
pretation services): reasonable market rates.

B. Arbitral Tribunal’s fees and expenses and costs of  
 expert advice and of other assistance required by  
 the arbitral tribunal

1. The arbitral tribunal’s fees shall be calculated in ac-
cordance with the following table. The fees calculated in 
accordance with the table represent the maximum amount 
payable to one arbitrator (excluding tribunal secretary fees 
and expenses, if applicable). 

2. The Tribunal’s fees may also include a charge for the time 
reserved but not used as a result of late postponement or 
cancellation of hearings, provided that the basis for such 
charge shall be advised in writing to, and approved by, 
the BVI IAC and that the parties have been informed in 
advance.

3. Where, with the consent of the parties, the arbitral tribu-
nal appoints a secretary, such secretary shall be remunerat-
ed at a rate which shall not exceed US$200 per hour.
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MODEL ARBITRATION CLAUSE

Model Arbitration Clause(1)

Any dispute arising from or in connection with this Con-
tract shall be submitted to China International Economic 
and Trade Arbitration Commission (CIETAC) for arbi-
tration which shall be conducted in accordance with the 
CIETAC’s arbitration rules in effect at the time of applying 
for arbitration. The arbitral award is final and binding upon 
both parties.

Model Arbitration Clause(2)

Any dispute arising from or in connection with this 
Contract shall be submitted to China International 
Economic and Trade Arbitration Commission (CI-
ETAC)___________Sub-Commission (Arbitration Center) 
for arbitration which shall be conducted in accordance with 
the CIETAC’s arbitration rules in effect at the time of apply-
ing for arbitration. The arbitral award is final and binding 
upon both parties.

 

CHAPTER 28

China International Economic and Trade 
Arbitration Commission (CIETAC)1

CIETAC ARBITRATION RULES

(Revised and adopted by the China Council for the Promo-
tion of International Trade/China Chamber of Internation-
al Commerce on November 4, 2014. Effective as of January 
1, 2015.) 

Chapter I General Provisions 

Article 1 The Arbitration Commission 

1. The China International Economic and Trade Arbitra-
tion Commission (“CIETAC”), originally named the For-
eign Trade Arbitration Commission of the China Council 
for the Promotion of International Trade and later renamed 
the Foreign Economic and Trade Arbitration Commission 
of the China Council for the Promotion of International 
Trade, concurrently uses as its name the “Arbitration Insti-
tute of the China Chamber of International Commerce”. 

2. Where an arbitration agreement provides for arbitration 
by the China Council for the Promotion of International 
Trade/China Chamber of International Commerce, or by 
the Arbitration Commission or the Arbitration Institute 
of the China Council for the Promotion of International 
Trade/China Chamber of International Commerce, or 
refers to CIETAC’s previous names, it shall be deemed that 
the parties have agreed to arbitration by CIETAC. 

Article 2 Structure and Duties 

1. The Chairman of CIETAC shall perform the functions 
and duties vested in him/her by these Rules while a Vice 
Chairman may perform the Chairman’s functions and 
duties with the Chairman’s authorization.
 
2. CIETAC has an Arbitration Court (the “Arbitration 
Court”), which performs its functions in accordance with 
these Rules under the direction of the authorized Vice 
Chairman and the President of the Arbitration Court. 

3. CIETAC is based in Beijing. It has sub-commissions or 
arbitration centers (Appendix I). The sub-commissions/
arbitration centers are CIETAC’s branches, which accept 

1 Reprinted with the kind permission of the China International Economic 
and Trade Arbitration Commission (CIETAC).  Copyright 2015.  All rights 
reserved.
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arbitration applications and administer arbitration cases 
with CIETAC’s authorization. 

4. A sub-commission/arbitration center has an arbitration 
court, which performs the functions of the Arbitration 
Court in accordance with these Rules under the direction 
of the president of the arbitration court of the sub-commis-
sion/arbitration center. 

5. Where a case is administered by a sub-commission/
arbitration center, the functions and duties vested in the 
President of the Arbitration Court under these Rules may, 
by his/her authorization, be performed by the president of 
the arbitration court of the relevant sub-commission/arbi-
tration center. 

6. The parties may agree to submit their disputes to CI-
ETAC or a sub-commission/arbitration center of CIETAC 
for arbitration. Where the parties have agreed to arbitration 
by CIETAC, the Arbitration Court shall accept the arbitra-
tion application and administer the case. Where the parties 
have agreed to arbitration by a sub-commission/arbitration 
center, the arbitration court of the sub-commission/arbi-
tration center agreed upon by the parties shall accept the 
arbitration application and administer the case. Where the 
sub-commission/arbitration center agreed upon by the par-
ties does not exist or its authorization has been terminated, 
or where the agreement is ambiguous, the Arbitration 
Court shall accept the arbitration application and adminis-
ter the case. In the event of any dispute, a decision shall be 
made by CIETAC. 

Article 3 Jurisdiction 

1. CIETAC accepts cases involving economic, trade and 
other disputes of a contractual or non-contractual nature, 
based on an agreement of the parties. 

2. The cases referred to in the preceding paragraph include:
(a)  international or foreign-related disputes;
(b)  disputes related to the Hong Kong Special Admin-
istrative Region, the Macao Special Administrative Re-
gion and the Taiwan region; and (c) domestic disputes.

Article 4 Scope of Application

1. These Rules uniformly apply to CIETAC and its 
sub-commissions/arbitration centers. 

2. Where the parties have agreed to refer their dispute 
to CIETAC for arbitration, they shall be deemed to have 
agreed to arbitration in accordance with these Rules. 

3. Where the parties agree to refer their dispute to CIETAC 
for arbitration but have agreed on a modification of these 
Rules or have agreed on the application of other arbitra-
tion rules, the parties’ agreement shall prevail unless such 

agreement is inoperative or in conflict with a mandatory 
provision of the law applicable to the arbitral proceedings. 
Where the parties have agreed on the application of other 
arbitration rules, CIETAC shall perform the relevant ad-
ministrative duties. 
 
4. Where the parties agree to refer their dispute to arbitra-
tion under these Rules without providing the name of the 
arbitration institution, they shall be deemed to have agreed 
to refer the dispute to arbitration by CIETAC.  

5. Where the parties agree to refer their dispute to arbi-
tration under CIETAC’s customized arbitration rules for 
a specific trade or profession, the parties’ agreement shall 
prevail. However, if the dispute falls outside the scope of the 
specific rules, these Rules shall apply.
 
Article 5 Arbitration Agreement 

1. An arbitration agreement means an arbitration clause in 
a contract or any other form of a written agreement con-
cluded between the parties providing for the settlement of 
disputes by arbitration.
 
2. The arbitration agreement shall be in writing. An arbitra-
tion agreement is in writing if it is contained in the tangible 
form of a document such as a contract, letter, telegram, 
telex, fax, electronic data interchange, or email. An arbitra-
tion agreement shall be deemed to exist where its existence 
is asserted by one party and not denied by the other during 
the exchange of the Request for Arbitration and the State-
ment of Defense.

3. Where the law applicable to an arbitration agreement 
has different provisions as to the form and validity of the 
arbitration agreement, those provisions shall prevail. 

4. An arbitration clause contained in a contract shall be 
treated as a clause independent and separate from all 
other clauses of the contract, and an arbitration agreement 
attached to a contract shall also be treated as independent 
and separate from all other clauses of the contract. The 
validity of an arbitration clause or an arbitration agreement 
shall not be affected by any modification, cancellation, 
termination, transfer, expiry, invalidity, ineffectiveness, 
rescission or non-existence of the contract. 

Article 6 Objection to Arbitration Agreement and/or 
Jurisdiction 

1. CIETAC has the power to determine the existence and 
validity of an arbitration agreement and its jurisdiction over 
an arbitration case. CIETAC may, where necessary, delegate 
such power to the arbitral tribunal. 

2. Where CIETAC is satisfied by prima facie evidence that 
a valid arbitration agreement exists, it may make a decision 
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based on such evidence that it has jurisdiction over the 
arbitration case, and the arbitration shall proceed. Such a 
decision shall not prevent CIETAC from making a new de-
cision on jurisdiction based on facts and/or evidence found 
by the arbitral tribunal during the arbitral proceedings that 
are inconsistent with the prima facie evidence. 

3. Where CIETAC has delegated the power to determine 
jurisdiction to the arbitral tribunal, the arbitral tribunal 
may either make a separate decision on jurisdiction during 
the arbitral proceedings or incorporate the decision in the 
final arbitral award. 

4. Any objection to an arbitration agreement and/or the ju-
risdiction over an arbitration case shall be raised in writing 
before the first oral hearing held by the arbitral tribunal. 
Where a case is to be decided on the basis of documents 
only, such an objection shall be raised before the submis-
sion of the first substantive defense.

5. The arbitration shall proceed notwithstanding an objec-
tion to the arbitration agreement and/or jurisdiction over 
the arbitration case. 

6. The aforesaid objections to and/or decisions on jurisdic-
tion by CIETAC shall include objections to and/or deci-
sions on a party’s standing to participate in the arbitration. 

7. CIETAC or its authorized arbitral tribunal shall decide 
to dismiss the case upon finding that CIETAC has no 
jurisdiction over an arbitration case. Where a case is to be 
dismissed before the formation of the arbitral tribunal, the 
decision shall be made by the President of the Arbitration 
Court. Where the case is to be dismissed after the forma-
tion of the arbitral tribunal, the decision shall be made by 
the arbitral tribunal. 

Article 7 Place of Arbitration 

1. Where the parties have agreed on the place of arbitration, 
the parties’ agreement shall prevail.
 
2. Where the parties have not agreed on the place of 
arbitration or their agreement is ambiguous, the place of 
arbitration shall be the domicile of CIETAC or its sub-com-
mission/arbitration center administering the case. CIETAC 
may also determine the place of arbitration to be another 
location having regard to the circumstances of the case. 

3. The arbitral award shall be deemed as having been made 
at the place of arbitration. 

Article 8 Service of Documents and Periods of Time 

1. All documents, notices and written materials in relation 
to the arbitration may be delivered in person or sent by 

registered mail or express mail, fax, or by any other means 
considered proper by the Arbitration Court or the arbitral 
tribunal. 
 
2. The arbitration documents referred to in the preceding 
Paragraph 1 shall be sent to the address provided by the 
party itself or by its representative(s), or to an address 
agreed by the parties. Where a party or its representative(s) 
has not provided an address or the parties have not agreed 
on an address, the arbitration documents shall be sent to 
such party’s address as provided by the other party or its 
representative(s).
 
3. Any arbitration correspondence to a party or its repre-
sentative(s) shall be deemed to have been properly served 
on the party if delivered to the addressee or sent to the 
addressee’s place of business, place of registration, domicile, 
habitual residence or mailing address, or where, after rea-
sonable inquiries by the other party, none of the aforesaid 
addresses can be found, the arbitration correspondence is 
sent by the Arbitration Court to the addressee’s last known 
place of business, place of registration, domicile, habitual 
residence or mailing address by registered or express mail, 
or by any other means that can provide a record of the 
attempt at delivery, including but not limited to service by 
public notary, entrustment or retention. 

4. The periods of time specified in these Rules shall begin 
on the day following the day when the party receives or 
should have received the arbitration correspondence, notic-
es or written materials sent by the Arbitration Court.  

Article 9 Good Faith 

Arbitration participants shall proceed with the arbitration 
in good faith.
 
Article 10 Waiver of Right to Object 

A party shall be deemed to have waived its right to object 
where it knows or should have known that any provision 
of, or requirement under, these Rules has not been com-
plied with and yet participates in or proceeds with the ar-
bitral proceedings without promptly and explicitly submit-
ting its objection in writing to such non-compliance. 

Chapter II Arbitral Proceedings 

Section 1 Request for Arbitration, Defense and Counter-
claim 

Article 11 Commencement of Arbitration  

The arbitral proceedings shall commence on the day on 
which the Arbitration Court receives a Request for Arbitra-
tion.
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Article 12 Application for Arbitration 

A party applying for arbitration under these Rules shall: 

1. Submit a Request for Arbitration in writing signed and/
or sealed by the Claimant or its authorized representa-
tive(s), which shall, inter alia, include: 

(a) the names and addresses of the Claimant and the Re-
spondent, including the zip code, telephone, fax, email, or 
any other means of electronic telecommunications;

(b)  a reference to the arbitration agreement that is invoked;

(c)  a statement of the facts of the case and the main issues 
in dispute;

(d)  the claim of the Claimant; and

(e)  the facts and grounds on which the claim is based.

2. Attach to the Request for Arbitration the relevant docu-
mentary and other evidence on which the Claimant’s claim 
is based.
 
3. Pay the arbitration fee in advance to CIETAC in accor-
dance with its Arbitration Fee Schedule. 

Article 13 Acceptance of a Case 

1. Upon the written application of a party, CIETAC shall 
accept a case in accordance with an arbitration agreement 
concluded between the parties either before or after the oc-
currence of the dispute, in which it is provided that disputes 
are to be referred to arbitration by CIETAC. 

2. Upon receipt of a Request for Arbitration and its at-
tachments, where after examination the Arbitration Court 
finds the formalities required for arbitration application to 
be complete, it shall send a Notice of Arbitration to both 
parties together with one copy each of these Rules and 
CIETAC’s Panel of Arbitrators. The Request for Arbitration 
and its attachments submitted by the Claimant shall be sent 
to the Respondent under the same cover.

3. Where after examination the Arbitration Court finds 
the formalities required for the arbitration application to 
be incomplete, it may request the Claimant to complete 
them within a specified time period. The Claimant shall be 
deemed not to have submitted a Request for Arbitration if 
it fails to complete the required formalities within the spec-
ified time period. In such a case, the Claimant’s Request for 
Arbitration and its attachments shall not be kept on file by 
the Arbitration Court. 

4. After CIETAC accepts a case, the Arbitration Court shall 
designate a case manager to assist with the procedural 
administration of the case. 

Article 14 Multiple Contracts 

The Claimant may initiate a single arbitration concerning 
disputes arising out of or in connection with multiple con-
tracts, provided that: 

(a) such contracts consist of a principal contract and its 
ancillary contract(s), or such contracts involve the same 
parties as well as legal relationships of the same nature; 

(b) the disputes arise out of the same transaction or the 
same series of transactions; and 

(c) the arbitration agreements in such contracts are identi-
cal or compatible.

Article 15 Statement of Defense 

1. The Respondent shall file a Statement of Defense in writ-
ing within forty-five (45) days from the date of its receipt 
of the Notice of Arbitration. If the Respondent has justified 
reasons to request an extension of the time period, the 
arbitral tribunal shall decide whether to grant an exten-
sion. Where the arbitral tribunal has not yet been formed, 
the decision on whether to grant the extension of the time 
period shall be made by the Arbitration Court. 

2. The Statement of Defense shall be signed and/or sealed 
by the Respondent or its authorized representative(s), and 
shall, inter alia, include the following contents and attach-
ments:

(a) the name and address of the Respondent, including 
the zip code, telephone, fax, email, or any other means 
of electronic telecommunications; 

(b) the defense to the Request for Arbitration setting 
forth the facts and grounds on which the defense is 
based; and 

(c) the relevant documentary and other evidence on 
which the defense is based.

3. The arbitral tribunal has the power to decide whether to 
accept a Statement of Defense submitted after the expira-
tion of the above time period.
 
4. Failure by the Respondent to file a Statement of Defense 
shall not affect the conduct of the arbitral proceedings. 

Article 16 Counterclaim  

1. The Respondent shall file a counterclaim, if any, in writ-
ing within forty-five (45) days from the date of its receipt 
of the Notice of Arbitration. If the Respondent has justified 
reasons to request an extension of the time period, the 
arbitral tribunal shall decide whether to grant an exten-
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sion. Where the arbitral tribunal has not yet been formed, 
the decision on whether to grant the extension of the time 
period shall be made by the Arbitration Court. 

2. When filing the counterclaim, the Respondent shall 
specify the counterclaim in its Statement of Counterclaim 
and state the facts and grounds on which the counterclaim 
is based with the relevant documentary and other evidence 
attached thereto. 

3. When filing the counterclaim, the Respondent shall pay 
an arbitration fee in advance in accordance with the Ar-
bitration Fee Schedule of CIETAC within a specified time 
period, failing which the Respondent shall be deemed not 
to have filed any counterclaim. 

4. Where the formalities required for filing a counterclaim 
are found to be complete, the Arbitration Court shall send 
a Notice of Acceptance of Counterclaim to the parties. The 
Claimant shall submit its Statement of Defense in writing 
within thirty (30) days from the date of its receipt of the 
Notice. If the Claimant has justified reasons to request an 
extension of the time period, the arbitral tribunal shall de-
cide whether to grant such an extension. Where the arbitral 
tribunal has not yet been formed, the decision on whether 
to grant the extension of the time period shall be made by 
the Arbitration Court. 

5. The arbitral tribunal has the power to decide whether to 
accept a counterclaim or a Statement of Defense submitted 
after the expiration of the above time period. 

6. Failure of the Claimant to file a Statement of Defense to 
the Respondent’s counterclaim shall not affect the conduct 
of the arbitral proceedings.
 
Article 17 Amendment to Claim or Counterclaim
 
The Claimant may apply to amend its claim and the Re-
spondent may apply to amend its counterclaim. However, 
the arbitral tribunal may refuse any such amendment if it 
considers that the amendment is too late and may delay the 
arbitral proceedings. 

Article 18 Joinder of Additional Parties 

1. During the arbitral proceedings, a party wishing to join 
an additional party to the arbitration may file the Request 
for Joinder with CIETAC, based on the arbitration agree-
ment invoked in the arbitration that prima facie binds the 
additional party. Where the Request for Joinder is filed after 
the formation of the arbitral tribunal, a decision shall be 
made by CIETAC after the arbitral tribunal hears from all 
parties including the additional party if the arbitral tribunal 
considers the joinder necessary. 

The date on which the Arbitration Court receives the 
Request for Joinder shall be deemed to be the date of the 
commencement of arbitration against the additional party. 

2. The Request for Joinder shall contain the case number of 
the existing arbitration; the name, address and other means 
of communication of each of the parties, including the 
additional party; the arbitration agreement invoked to join 
the additional party as well as the facts and grounds the 
request relies upon; and the claim.

The relevant documentary and other evidence on which the 
request is based shall be attached to the Request for Joinder. 

3. Where any party objects to the arbitration agreement 
and/or jurisdiction over the arbitration with respect to the 
joinder proceedings, CIETAC has the power to decide on 
its jurisdiction based on the arbitration agreement and 
relevant evidence. 

4. After the joinder proceedings commence, the conduct 
of the arbitral proceedings shall be decided by the Arbitra-
tion Court if the arbitral tribunal is not formed, or shall be 
decided by the arbitral tribunal if it has been formed. 

5. Where the joinder takes place prior to the formation 
of the arbitral tribunal, the relevant provisions on party’s 
nominating or entrusting of the Chairman of CIETAC 
to appoint arbitrator under these Rules shall apply to the 
additional party. The arbitral tribunal shall be formed in 
accordance with Article 29 of these Rules. 

Where the joinder takes place after the formation of the 
arbitral tribunal, the arbitral tribunal shall hear from the 
additional party of its comments on the past arbitral pro-
ceedings including the formation of the arbitral tribunal. 
If the additional party requests to nominate or entrust 
the Chairman of CIETAC to appoint an arbitrator, both 
parties shall nominate or entrust the Chairman of CIETAC 
to appoint arbitrators again. The arbitral tribunal shall be 
formed in accordance with Article 29 of these Rules. 

6. The relevant provisions on the submission of the State-
ment of Defense and the Statement of Counterclaim under 
these Rules shall apply to the additional party. The time 
period for the additional party to submit its Statement of 
Defense and Statement of Counterclaim shall start count-
ing from the date of its receipt of the Notice of Joinder. 

7. CIETAC shall have the power to decide not to join an ad-
ditional party where the additional party is prima facie not 
bound by the arbitration agreement invoked in the arbitra-
tion, or where any other circumstance exists that makes the 
joinder inappropriate.
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Article 19 Consolidation of Arbitrations 

1. At the request of a party, CIETAC may consolidate two or 
more arbitrations pending under these Rules into a single 
arbitration if: 

(a) all of the claims in the arbitrations are made under 
the same arbitration agreement; 

(b) the claims in the arbitrations are made under multi-
ple arbitration agreements that are identical or compat-
ible and the arbitrations involve the same parties as well 
as legal relationships of the same nature;  

(c) the claims in the arbitrations are made under multi-
ple arbitration agreements that are identical or com-
patible and the multiple contracts involved consist of a 
principle contract and its ancillary contract(s); or 

(d) all the parties to the arbitrations have agreed to 
consolidation.

2. In deciding whether to consolidate the arbitrations in 
accordance with the preceding Paragraph 1, CIETAC shall 
take into account the opinions of all parties and other rele-
vant factors such as the correlation between the arbitrations 
concerned, including the nomination and appointment of 
arbitrators in the separate arbitrations.
 
3. Unless otherwise agreed by all the parties, the arbitra-
tions shall be consolidated into the arbitration that was first 
commenced. 

4. After the consolidation of arbitrations, the conduct of 
the arbitral proceedings shall be decided by the Arbitra-
tion Court if the arbitral tribunal is not formed, or shall be 
decided by the arbitral tribunal if it has been formed. 

Article 20 Submission and Exchange of Arbitration 
Documents

 
1. All arbitration documents from the parties shall be 
submitted to the Arbitration Court. 2. All arbitration 
documents to be exchanged during the arbitral proceedings 
shall be exchanged among the arbitral tribunal and the 
parties by the Arbitration Court unless otherwise agreed by 
the parties and with the consent of the arbitral tribunal or 
otherwise decided by the arbitral tribunal.
 
Article 21 Copies of Arbitration Documents 

When submitting the Request for Arbitration, the State-
ment of Defense, the Statement of Counterclaim, evidence, 
and other arbitration documents, the parties shall make 
their submissions in quintuplicate. Where there are multi-

ple parties, additional copies shall be provided accordingly. 
Where the party applies for preservation of property or 
protection of evidence, it shall also provide additional 
copies accordingly. Where the arbitral tribunal is composed 
of a sole arbitrator, the number of copies submitted may be 
reduced by two. 

Article 22 Representation 

A party may be represented by its authorized Chinese and/
or foreign representative(s) in handling matters relating to 
the arbitration. In such a case, a Power of Attorney shall 
be forwarded to the Arbitration Court by the party or its 
authorized representative(s). 

Article 23 Conservatory and Interim Measures 

1. Where a party applies for conservatory measures pursu-
ant to the laws of the People’s Republic of China, CIETAC 
shall forward the party’s application to the competent court 
designated by that party in accordance with the law. 
 
2. In accordance with the applicable law or the agreement 
of the parties, a party may apply to the Arbitration Court 
for emergency relief pursuant to the CIETAC Emergency 
Arbitrator Procedures (Appendix III). The emergency ar-
bitrator may decide to order or award necessary or appro-
priate emergency measures. The decision of the emergency 
arbitrator shall be binding upon both parties. 

3. At the request of a party, the arbitral tribunal may decide 
to order or award any interim measure it deems necessary 
or proper in accordance with the applicable law or the 
agreement of the parties and may require the requesting 
party to provide appropriate security in connection with 
the measure. 

Section 2 Arbitrators and the Arbitral Tribunal 
 
Article 24 Duties of Arbitrator 

An arbitrator shall not represent either party, and shall 
be and remain independent of the parties and treat them 
equally. 

Article 25 Number of Arbitrators

1.  The arbitral tribunal shall be composed of one or three 
arbitrators.

2.  Unless otherwise agreed by the parties or provided by 
these Rules, the arbitral tribunal shall be composed of three 
arbitrators. 
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Article 26 Nomination or Appointment of Arbitrator 

1. CIETAC maintains a Panel of Arbitrators which uni-
formly applies to itself and all its sub-commissions/arbitra-
tion centers. The parties shall nominate arbitrators from the 
Panel of Arbitrators provided by CIETAC. 

2. Where the parties have agreed to nominate arbitrators 
from outside CIETAC’s Panel of Arbitrators, an arbitrator 
so nominated by the parties or nominated according to the 
agreement of the parties may act as arbitrator subject to the 
confirmation by the Chairman of CIETAC. 

Article 27 Three-Arbitrator Tribunal 

1. Within fifteen (15) days from the date of receipt of the 
Notice of Arbitration, the Claimant and the Respondent 
shall each nominate, or entrust the Chairman of CIETAC to 
appoint, an arbitrator, failing which the arbitrator shall be 
appointed by the Chairman of CIETAC. 

2. Within fifteen (15) days from the date of the Respon-
dent’s receipt of the Notice of Arbitration, the parties shall 
jointly nominate, or entrust the Chairman of CIETAC to 
appoint, the third arbitrator, who shall act as the presiding 
arbitrator.

3. The parties may each recommend one to five arbitrators 
as candidates for the presiding arbitrator and shall each 
submit a list of recommended candidates within the time 
period specified in the preceding Paragraph 2. Where there 
is only one common candidate on the lists, such candidate 
shall be the presiding arbitrator jointly nominated by the 
parties. Where there is more than one common candidate 
on the lists, the Chairman of CIETAC shall choose the 
presiding arbitrator from among the common candidates 
having regard to the circumstances of the case, and he/she 
shall act as the presiding arbitrator jointly nominated by the 
parties. Where there is no common candidate on the lists, 
the presiding arbitrator shall be appointed by the Chairman 
of CIETAC. 

4. Where the parties have failed to jointly nominate the 
presiding arbitrator according to the above provisions, the 
presiding arbitrator shall be appointed by the Chairman of 
CIETAC. 

Article 28 Sole-Arbitrator Tribunal 

Where the arbitral tribunal is composed of one arbitra-
tor, the sole arbitrator shall be nominated pursuant to the 
procedures stipulated in Paragraphs 2, 3 and 4 of Article 27 
of these Rules. 

Article 29 Multiple-Party Tribunal 

1. Where there are two or more Claimants and/or Respon-
dents in an arbitration case, the Claimant side and/or the 
Respondent side, following discussion, shall each jointly 
nominate or jointly entrust the Chairman of CIETAC to 
appoint one arbitrator.  

2. The presiding arbitrator or the sole arbitrator shall be 
nominated in accordance with the procedures stipulated 
in Paragraphs 2, 3 and 4 of Article 27 of these Rules. When 
making such nomination pursuant to Paragraph 3 of Arti-
cle 27 of these Rules, the Claimant side and/or the Respon-
dent side, following discussion, shall each submit a list of 
their jointly agreed candidates. 

3. Where either the Claimant side or the Respondent side 
fails to jointly nominate or jointly entrust the Chairman of 
CIETAC to appoint one arbitrator within fifteen (15) days 
from the date of its receipt of the Notice of Arbitration, the 
Chairman of CIETAC shall appoint all three members of 
the arbitral tribunal and designate one of them to act as the 
presiding arbitrator. 

Article 30 Considerations in Appointing Arbitrators 

When appointing arbitrators pursuant to these Rules, the 
Chairman of CIETAC shall take into consideration the 
law applicable to the dispute, the place of arbitration, the 
language of arbitration, the nationalities of the parties, and 
any other factor(s) the Chairman considers relevant.
 
Article 31 Disclosure 

1. An arbitrator nominated by the parties or appointed 
by the Chairman of CIETAC shall sign a Declaration and 
disclose any facts or circumstances likely to give rise to jus-
tifiable doubts as to his/her impartiality or independence. 

2. If circumstances that need to be disclosed arise during 
the arbitral proceedings, the arbitrator shall promptly dis-
close such circumstances in writing. 

3. The Declaration and/or the disclosure of the arbitrator 
shall be submitted to the Arbitration Court to be forwarded 
to the parties. 

Article 32 Challenge to Arbitrator 

1. Upon receipt of the Declaration and/or the written 
disclosure of an arbitrator, a party wishing to challenge the 
arbitrator on the grounds of the disclosed facts or circum-
stances shall forward the challenge in writing within ten 
(10) days from the date of such receipt. If a party fails to file 
a challenge within the above time period, it may not subse-
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quently challenge the arbitrator on the basis of the matters 
disclosed by the arbitrator. 

2. A party having justifiable doubts as to the impartiality or 
independence of an arbitrator may challenge that arbitrator 
in writing and shall state the facts and reasons on which the 
challenge is based with supporting evidence. 

3. A party may challenge an arbitrator in writing within 
fifteen (15) days from the date it receives the Notice of 
Formation of the Arbitral Tribunal. Where a party becomes 
aware of a reason for a challenge after such receipt, the par-
ty may challenge the arbitrator in writing within fifteen (15) 
days after such reason has become known to it, but no later 
than the conclusion of the last oral hearing. 

4. The challenge by one party shall be promptly communi-
cated to the other party, the arbitrator being challenged and 
the other members of the arbitral tribunal. 

5. Where an arbitrator is challenged by one party and the 
other party agrees to the challenge, or the arbitrator being 
challenged voluntarily withdraws from his/her office, such 
arbitrator shall no longer be a member of the arbitral tri-
bunal. However, in neither case shall it be implied that the 
reasons for the challenge are sustained. 

6. In circumstances other than those specified in the pre-
ceding Paragraph 5, the Chairman of CIETAC shall make a 
final decision on the challenge with or without stating the 
reasons. 

7. An arbitrator who has been challenged shall continue to 
serve on the arbitral tribunal until a final decision on the 
challenge has been made by the Chairman of CIETAC. 

Article 33 Replacement of Arbitrator 

1. In the event that an arbitrator is prevented de jure or de 
facto from fulfilling his/her functions, or fails to fulfill his/
her functions in accordance with the requirements of these 
Rules or within the time period specified in these Rules, the 
Chairman of CIETAC shall have the power to replace the 
arbitrator. Such arbitrator may also voluntarily withdraw 
from his/her office. 

2. The Chairman of CIETAC shall make a final decision 
on whether or not an arbitrator should be replaced with or 
without stating the reasons.
 
3. In the event that an arbitrator is unable to fulfill his/
her functions due to challenge or replacement, a substitute 
arbitrator shall be nominated or appointed within the time 
period specified by the Arbitration Court according to the 
same procedure that applied to the nomination or appoint-
ment of the arbitrator being challenged or replaced. If a 

party fails to nominate or appoint a substitute arbitrator 
accordingly, the substitute arbitrator shall be appointed by 
the Chairman of CIETAC. 

4. After the replacement of an arbitrator, the arbitral tribu-
nal shall decide whether and to what extent the previous 
proceedings in the case shall be repeated. 

Article 34 Continuation of Arbitration by Majority 

After the conclusion of the last oral hearing, if an arbitrator 
on a three-member tribunal is unable to participate in the 
deliberations and/or to render the award owing to his/her 
demise or to his/her removal from CIETAC’s Panel of Ar-
bitrators, or for any other reason, the other two arbitrators 
may request the Chairman of CIETAC to replace that arbi-
trator pursuant to Article 33 of these Rules. After consult-
ing with the parties and upon the approval of the Chairman 
of CIETAC, the other two arbitrators may also continue the 
arbitral proceedings and make decisions, rulings, or render 
the award. The Arbitration Court shall notify the parties of 
the above circumstances. 

Section 3 Hearing 

Article 35 Conduct of Hearing 

1. The arbitral tribunal shall examine the case in any way it 
deems appropriate unless otherwise agreed by the parties. 
Under all circumstances, the arbitral tribunal shall act 
impartially and fairly and shall afford a reasonable opportu-
nity to both parties to present their case.
 
2. The arbitral tribunal shall hold oral hearings when exam-
ining the case. However, the arbitral tribunal may examine 
the case on the basis of documents only if the parties so 
agree and the arbitral tribunal consents or the arbitral 
tribunal deems that oral hearings are unnecessary and the 
parties so agree. 

3. Unless otherwise agreed by the parties, the arbitral 
tribunal may adopt an inquisitorial or adversarial approach 
in hearing the case having regard to the circumstances of 
the case. 

4. The arbitral tribunal may hold deliberations at any place 
or in any manner that it considers appropriate.

5. Unless otherwise agreed by the parties, the arbitral 
tribunal may, if it considers it necessary, issue procedural 
orders or question lists, produce terms of reference, or hold 
pre-hearing conferences, etc. With the authorization of the 
other members of the arbitral tribunal, the presiding arbi-
trator may decide on the procedural arrangements for the 
arbitral proceedings at his/her own discretion. 
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Article 36 Place of Oral Hearing 

1. Where the parties have agreed on the place of an oral 
hearing, the case shall be heard at that agreed place except 
in the circumstances stipulated in Paragraph 3 of Article 82 
of these Rules. 

2. Unless otherwise agreed by the parties, the place of oral 
hearings shall be in Beijing for a case administered by the 
Arbitration Court or at the domicile of the sub-commis-
sion/arbitration center administering the case, or if the 
arbitral tribunal considers it necessary and with the ap-
proval of the President of the Arbitration Court, at another 
location.  

Article 37 Notice of Oral Hearing 

1. Where a case is to be examined by way of an oral hear-
ing, the parties shall be notified of the date of the first oral 
hearing at least twenty (20) days in advance of the oral 
hearing. A party having justified reasons may request a 
postponement of the oral hearing. However, the party shall 
communicate such request in writing to the arbitral tribu-
nal within five (5) days of its receipt of the notice of the oral 
hearing. The arbitral tribunal shall decide whether or not to 
postpone the oral hearing.
 
2. Where a party has justified reasons for its failure to 
submit a request for a postponement of the oral hearing 
in accordance with the preceding Paragraph 1, the arbitral 
tribunal shall decide whether or not to accept the request. 

3. A notice of a subsequent oral hearing, a notice of a post-
poned oral hearing, as well as a request for postponement 
of such an oral hearing, shall not be subject to the time 
periods specified in the preceding Paragraph 1. 

Article 38 Confidentiality

1. Hearings shall be held in camera. Where both parties 
request an open hearing, the arbitral tribunal shall make a 
decision. 

2. For cases heard in camera, the parties and their repre-
sentatives, the arbitrators, the witnesses, the interpreters, 
the experts consulted by the arbitral tribunal, the apprais-
ers appointed by the arbitral tribunal and other relevant 
persons shall not disclose to any outsider any substantive or 
procedural matters relating to the case. 

Article 39 Default 

1. If the Claimant fails to appear at an oral hearing without 
showing sufficient cause, or withdraws from an on-going 
oral hearing without the permission of the arbitral tribunal, 
the Claimant may be deemed to have withdrawn its appli-

cation for arbitration. In such a case, if the Respondent has 
filed a counterclaim, the arbitral tribunal shall proceed with 
the hearing of the counterclaim and make a default award. 

2. If the Respondent fails to appear at an oral hearing 
without showing sufficient cause, or withdraws from 
an on-going oral hearing without the permission of the 
arbitral tribunal, the arbitral tribunal may proceed with the 
arbitration and make a default award. In such a case, if the 
Respondent has filed a counterclaim, the Respondent may 
be deemed to have withdrawn its counterclaim. 

Article 40 Record of Oral Hearing 

1. The arbitral tribunal may arrange for a written and/or 
an audio-visual record to be made of an oral hearing. The 
arbitral tribunal may, if it considers it necessary, take min-
utes of the oral hearing and request the parties and/or their 
representatives, witnesses and/or other persons involved 
to sign and/or affix their seals to the written record or the 
minutes. 

2. The written record, the minutes and the audio-visual 
record of an oral hearing shall be available for use and 
reference by the arbitral tribunal.

3. At the request of a party, the Arbitration Court may, hav-
ing regard to the specific circumstances of the arbitration, 
decide to engage a stenographer to make a stenographic re-
cord of an oral hearing, the cost of which shall be advanced 
by the parties.  

Article 41 Evidence 

1. Each party shall bear the burden of proving the facts 
on which it relies to support its claim, defense or counter-
claim and provide the basis for its opinions, arguments and 
counter-arguments. 

2. The arbitral tribunal may specify a time period for the 
parties to produce evidence and the parties shall produce 
evidence within the specified time period. The arbitral tri-
bunal may refuse to admit any evidence produced after that 
time period. If a party experiences difficulties in producing 
evidence within the specified time period, it may apply 
for an extension before the end of the period. The arbitral 
tribunal shall decide whether or not to extend the time 
period. 

3. If a party bearing the burden of proof fails to produce ev-
idence within the specified time period, or if the produced 
evidence is not sufficient to support its claim or counter-
claim, it shall bear the consequences thereof. 
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Article 42 Examination of Evidence 

1. Where a case is examined by way of an oral hearing, the 
evidence shall be produced at the oral hearing and may be 
examined by the parties. 

2. Where a case is to be decided on the basis of documents 
only, or where the evidence is submitted after the hearing 
and both parties have agreed to examine the evidence by 
means of writing, the parties may examine the evidence 
in writing. In such circumstances, the parties shall submit 
their written opinions on the evidence within the time 
period specified by the arbitral tribunal. 

Article 43 Investigation and Evidence Collection by the 
Arbitral Tribunal 

1. The arbitral tribunal may undertake investigation and 
collect evidence as it considers necessary. 

2. When investigating and collecting evidence, the arbi-
tral tribunal may notify the parties to be present. In the 
event that one or both parties fail to be present after being 
notified, the investigation and collection of evidence shall 
proceed without being affected. 

3. Evidence collected by the arbitral tribunal through its 
investigation shall be forwarded to the parties for their 
comments.
 
Article 44 Expert’s Report and Appraiser’s Report 

1. The arbitral tribunal may consult experts or appoint ap-
praisers for clarification on specific issues of the case. Such 
an expert or appraiser may be a Chinese or foreign institu-
tion or natural person. 

2. The arbitral tribunal has the power to request the parties, 
and the parties are also obliged, to deliver or produce to 
the expert or appraiser any relevant materials, documents, 
property, or physical objects for examination, inspection or 
appraisal by the expert or appraiser. 

3. Copies of the expert’s report and the appraiser’s report 
shall be forwarded to the parties for their comments. At the 
request of either party and with the approval of the arbi-
tral tribunal, the expert or appraiser shall participate in an 
oral hearing and give explanations on the report when the 
arbitral tribunal considers it necessary.  

Article 45 Suspension of the Arbitral Proceedings
 
1. Where the parties jointly or separately request a suspen-
sion of the arbitral proceedings, or under circumstances 
where such suspension is necessary, the arbitral proceed-
ings may be suspended. 

2. The arbitral proceedings shall resume as soon as the rea-
son for the suspension disappears or the suspension period 
ends. 

3. The arbitral tribunal shall decide whether to suspend or 
resume the arbitral proceedings. Where the arbitral tribu-
nal has not yet been formed, the decision shall be made by 
the President of the Arbitration Court. 

Article 46 Withdrawal and Dismissal

1. A party may withdraw its claim or counterclaim in its 
entirety. In the event that the Claimant withdraws its claim 
in its entirety, the arbitral tribunal may proceed with its 
examination of the counterclaim and render an arbitral 
award thereon. In the event that the Respondent withdraws 
its counterclaim in its entirety, the arbitral tribunal may 
proceed with the examination of the claim and render an 
arbitral award thereon. 

2. A party may be deemed to have withdrawn its claim or 
counterclaim if the arbitral proceedings cannot proceed for 
reasons attributable to that party. 

3. A case may be dismissed if the claim and counterclaim 
have been withdrawn in their entirety. Where a case is to be 
dismissed prior to the formation of the arbitral tribunal, the 
President of the Arbitration Court shall make a decision 
on the dismissal. Where a case is to be dismissed after the 
formation of the arbitral tribunal, the arbitral tribunal shall 
make the decision. 

4. The seal of CIETAC shall be affixed to the Dismissal 
Decision referred to in the preceding Paragraph 3 and Para-
graph 7 of Article 6 of these Rules. 

Article 47 Combination of Conciliation with Arbitration 

1. Where both parties wish to conciliate, or where one party 
wishes to conciliate and the other party’s consent has been 
obtained by the arbitral tribunal, the arbitral tribunal may 
conciliate the dispute during the arbitral proceedings. The 
parties may also settle their dispute by themselves.
 
2. With the consents of both parties, the arbitral tribunal 
may conciliate the case in a manner it considers appropri-
ate.
 
3. During the process of conciliation, the arbitral tribunal 
shall terminate the conciliation proceedings if either party 
so requests or if the arbitral tribunal considers that further 
conciliation efforts will be futile.
 
4. The parties shall sign a settlement agreement where they 
have reached settlement through conciliation by the arbitral 
tribunal or by themselves.
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5. Where the parties have reached a settlement agreement 
through conciliation by the arbitral tribunal or by them-
selves, they may withdraw their claim or counterclaim, or 
request the arbitral tribunal to render an arbitral award or a 
conciliation statement in accordance with the terms of the 
settlement agreement. 

6. Where the parties request for a conciliation statement, 
the conciliation statement shall clearly set forth the claims 
of the parties and the terms of the settlement agreement. It 
shall be signed by the arbitrators, sealed by CIETAC, and 
served upon both parties. 

7. Where conciliation is not successful, the arbitral tribunal 
shall resume the arbitral proceedings and render an arbitral 
award. 

8. Where the parties wish to conciliate their dispute but 
do not wish to have conciliation conducted by the arbitral 
tribunal, CIETAC may, with the consents of both parties, 
assist the parties to conciliate the dispute in a manner and 
procedure it considers appropriate.  

9. Where conciliation is not successful, neither party may 
invoke any opinion, view or statement, and any proposal or 
proposition expressing acceptance or opposition by either 
party or by the arbitral tribunal in the process of concilia-
tion as grounds for any claim, defense or counterclaim in 
the subsequent arbitral proceedings, judicial proceedings, 
or any other proceedings. 

10. Where the parties have reached a settlement agreement 
by themselves through negotiation or conciliation before 
the commencement of an arbitration, either party may, 
based on an arbitration agreement concluded between 
them that provides for arbitration by CIETAC and the 
settlement agreement, request CIETAC to constitute an 
arbitral tribunal to render an arbitral award in accordance 
with the terms of the settlement agreement. Unless other-
wise agreed by the parties, the Chairman of CIETAC shall 
appoint a sole arbitrator to form such an arbitral tribunal, 
which shall examine the case in a procedure it considers 
appropriate and render an award in due course. The specific 
procedure and time period for rendering the award shall 
not be subject to other provisions of these Rules. 

Chapter III Arbitral Award 

Article 48 Time Period for Rendering Award

1. The arbitral tribunal shall render an arbitral award within 
six (6) months from the date on which the arbitral tribunal 
is formed. 

2. Upon the request of the arbitral tribunal, the President of 
the Arbitration Court may extend the time period if he/she 

considers it truly necessary and the reasons for the exten-
sion truly justified. 

3. Any suspension period shall be excluded when calculat-
ing the time period in the preceding Paragraph 1. 

Article 49 Making of Award

1. The arbitral tribunal shall independently and impartially 
render a fair and reasonable arbitral award based on the 
facts of the case and the terms of the contract, in accor-
dance with the law, and with reference to international 
practices. 

2. Where the parties have agreed on the law applicable to 
the merits of their dispute, the parties’ agreement shall 
prevail. In the absence of such an agreement or where such 
agreement is in conflict with a mandatory provision of the 
law, the arbitral tribunal shall determine the law applicable 
to the merits of the dispute. 

3. The arbitral tribunal shall state in the award the claims, 
the facts of the dispute, the reasons on which the award is 
based, the result of the award, the allocation of the arbitra-
tion costs, and the date on which and the place at which the 
award is made. The facts of the dispute and the reasons on 
which the award is based may not be stated in the award if 
the parties have so agreed, or if the award is made in accor-
dance with the terms of a settlement agreement between 
the parties. The arbitral tribunal has the power to fix in the 
award the specific time period for the parties to perform 
the award and the liabilities for failure to do so within the 
specified time period.

4.  The seal of CIETAC shall be affixed to the arbitral award.

5.  Where a case is examined by an arbitral tribunal com-
posed of three arbitrators, the award shall be rendered 
by all three arbitrators or a majority of the arbitrators.  A 
written dissenting opinion shall be kept with the file and 
may be appended to the award. Such dissenting opinion 
shall not form a part of the award. 

6. Where the arbitral tribunal cannot reach a majority 
opinion, the arbitral award shall be rendered in accordance 
with the presiding arbitrator’s opinion. The written opin-
ions of the other arbitrators shall be kept with the file and 
may be appended to the award. Such written opinions shall 
not form a part of the award. 

7. Unless the arbitral award is made in accordance with the 
opinion of the presiding arbitrator or the sole arbitrator 
and signed by the same, the arbitral award shall be signed 
by a majority of the arbitrators. An arbitrator who has a 
dissenting opinion may or may not sign his/her name on 
the award. 
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8. The date on which the award is made shall be the date on 
which the award comes into legal effect. 

9. The arbitral award is final and binding upon both parties. 
Neither party may bring a lawsuit before a court or make a 
request to any other organization for revision of the award. 

Article 50 Partial Award 

1. Where the arbitral tribunal considers it necessary, or 
where a party so requests and the arbitral tribunal agrees, 
the arbitral tribunal may first render a partial award on any 
part of the claim before rendering the final award. A partial 
award is final and binding upon both parties. 

2. Failure of either party to perform a partial award shall 
neither affect the arbitral proceedings nor prevent the arbi-
tral tribunal from making the final award. 

Article 51 Scrutiny of Draft Award 

The arbitral tribunal shall submit its draft award to CIETAC 
for scrutiny before signing the award. CIETAC may bring 
to the attention of the arbitral tribunal issues addressed in 
the award on the condition that the arbitral tribunal’s inde-
pendence in rendering the award is not affected. 

Article 52 Allocation of Fees

1. The arbitral tribunal has the power to determine in the 
arbitral award the arbitration fees and other expenses to be 
paid by the parties to CIETAC. 

2. The arbitral tribunal has the power to decide in the arbi-
tral award, having regard to the circumstances of the case, 
that the losing party shall compensate the winning party for 
the expenses reasonably incurred by it in pursuing the case. 
In deciding whether or not the winning party’s expenses 
incurred in pursuing the case are reasonable, the arbitral 
tribunal shall take into consideration various factors such 
as the outcome and complexity of the case, the workload of 
the winning party and/or its representative(s), the amount 
in dispute, etc. 

Article 53 Correction of Award 

1. Within a reasonable time after the award is made, the 
arbitral tribunal may, on its own initiative, make correc-
tions in writing of any clerical, typographical or calculation 
errors, or any errors of a similar nature contained in the 
award.  

2. Within thirty (30) days from its receipt of the arbitral 
award, either party may request the arbitral tribunal in 
writing for a correction of any clerical, typographical or cal-

culation errors, or any errors of a similar nature contained 
in the award. If such an error does exist in the award, the 
arbitral tribunal shall make the correction in writing within 
thirty (30) days of its receipt of the written request for the 
correction. 

3. The above written correction shall form a part of the 
arbitral award and shall be subject to the provisions in 
Paragraphs 4 to 9 of Article 49 of these Rules. 

Article 54 Additional Award 

1. Where any matter which should have been decided by 
the arbitral tribunal was omitted from the arbitral award, 
the arbitral tribunal may, on its own initiative, make an 
additional award within a reasonable time after the award 
is made.
 
2. Either party may, within thirty (30) days from its receipt 
of the arbitral award, request the arbitral tribunal in writing 
for an additional award on any claim or counterclaim 
which was advanced in the arbitral proceedings but was 
omitted from the award. If such an omission does exist, 
the arbitral tribunal shall make an additional award within 
thirty (30) days of its receipt of the written request. 

3. Such additional award shall form a part of the arbitral 
award and shall be subject to the provisions in Paragraphs 4 
to 9 of Article 49 of these Rules. 

Article 55 Performance of Award 

1. The parties shall perform the arbitral award within the 
time period specified in the award. If no time period is 
specified in the award, the parties shall perform the award 
immediately. 

2. Where one party fails to perform the award, the other 
party may apply to a competent court for enforcement of 
the award in accordance with the law. 

Chapter IV Summary Procedure 

Article 56 Application 

1. The Summary Procedure shall apply to any case where 
the amount in dispute does not exceed RMB 5,000,000 un-
less otherwise agreed by the parties; or where the amount 
in dispute exceeds RMB 5,000,000, yet one party applies for 
arbitration under the Summary Procedure and the other 
party agrees in writing; or where both parties have agreed 
to apply the Summary Procedure.
 
2. Where there is no monetary claim or the amount in dis-
pute is not clear, CIETAC shall determine whether or not 
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to apply the Summary Procedure after full consideration of 
relevant factors, including but not limited to the complexity 
of the case and the interests involved. 

Article 57 Notice of Arbitration 

Where after examination the Claimant’s arbitration ap-
plication is accepted for arbitration under the Summary 
Procedure, the Arbitration Court shall send a Notice of 
Arbitration to both parties.
 
Article 58 Formation of the Arbitral Tribunal

Unless otherwise agreed by the parties, a sole-arbitrator 
tribunal shall be formed in accordance with Article 28 of 
these Rules to hear a case under the Summary Procedure. 

Article 59 Defense and Counterclaim 

1. The Respondent shall submit its Statement of Defense, 
evidence and other supporting documents within twen-
ty (20) days of its receipt of the Notice of Arbitration. 
Counterclaim, if any, shall also be filed with evidence and 
supporting documents within such time period. 

2. The Claimant shall file its Statement of Defense to the 
Respondent’s counterclaim within twenty (20) days of its 
receipt of the counterclaim and its attachments. 

3. If a party has justified reasons to request an extension of 
the time period, the arbitral tribunal shall decide whether 
to grant such extension. Where the arbitral tribunal has 
not yet been formed, such decision shall be made by the 
Arbitration Court.
  
Article 60 Conduct of Hearing 

The arbitral tribunal may examine the case in the manner 
it considers appropriate. The arbitral tribunal may decide 
whether to examine the case solely on the basis of the writ-
ten materials and evidence submitted by the parties or to 
hold an oral hearing.

Article 61 Notice of Oral Hearing
 
1. For a case examined by way of an oral hearing, after the 
arbitral tribunal has fixed a date for the first oral hearing, 
the parties shall be notified of the date at least fifteen (15) 
days in advance of the oral hearing. A party having justified 
reasons may request a postponement of the oral hearing. 
However, the party shall communicate such request in writ-
ing to the arbitral tribunal within three (3) days of its re-
ceipt of the notice of the oral hearing. The arbitral tribunal 
shall decide whether or not to postpone the oral hearing.

2. If a party has justified reasons for failure to submit a re-
quest for a postponement of the oral hearing in accordance 
with the preceding Paragraph 1, the arbitral tribunal shall 
decide whether to accept such a request.
  
3. A notice of a subsequent oral hearing, a notice of a 
postponed oral hearing, as well as a request for postpone-
ment of such oral hearing, shall not be subject to the time 
periods specified in the preceding Paragraph 1. 

Article 62 Time Period for Rendering Award 

1. The arbitral tribunal shall render an arbitral award 
within three (3) months from the date on which the arbitral 
tribunal is formed. 

2. Upon the request of the arbitral tribunal, the President of 
the Arbitration Court may extend the time period if he/she 
considers it truly necessary and the reasons for the exten-
sion truly justified. 
3. Any suspension period shall be excluded when calculat-
ing the time period in the preceding Paragraph 1. 

Article 63 Change of Procedure 

The Summary Procedure shall not be affected by any 
amendment to the claim or by the filing of a counterclaim. 
Where the amount in dispute of the amended claim or that 
of the counterclaim exceeds RMB 5,000,000, the Summary 
Procedure shall continue to apply unless the parties agree 
or the arbitral tribunal decides that a change to the general 
procedure is necessary. 

Article 64 Context Reference 

The relevant provisions in the other Chapters of these Rules 
shall apply to matters not covered in this Chapter. 

Chapter V Special Provisions for Domestic 
Arbitration 

Article 65 Application

1. The provisions of this Chapter shall apply to domestic 
arbitration cases.

2. The provisions of the Summary Procedure in Chapter 
IV shall apply if a domestic arbitration case falls within the 
scope of Article 56 of these Rules. 

Article 66 Acceptance of a Case 

1. Upon receipt of a Request for Arbitration, where the Ar-
bitration Court finds the Request to meet the requirements 
specified in Article 12 of these Rules, the Arbitration Court 
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shall notify the parties accordingly within five (5) days from 
its receipt of the Request. Where a Request for Arbitration 
is found not to be in conformity with the requirements, 
the Arbitration Court shall notify the party in writing of its 
refusal of acceptance with reasons stated. 

2. Upon receipt of a Request for Arbitration, where after 
examination, the Arbitration Court finds the Request not to 
be in conformity with the formality requirements specified 
in Article 12 of these Rules, it may request the Claimant 
to comply with the requirements within a specified time 
period.  

Article 67 Formation of the Arbitral Tribunal 

The arbitral tribunal shall be formed in accordance with 
the provisions of Articles 25, 26, 27, 28, 29 and 30 of these 
Rules. 

Article 68 Defense and Counterclaim 

1. Within twenty (20) days from the date of its receipt of 
the Notice of Arbitration, the Respondent shall submit 
its Statement of Defense, evidence and other supporting 
documents. Counterclaim, if any, shall also be filed with 
evidence and other supporting documents within the time 
period.  

2. The Claimant shall file its Statement of Defense to the Re-
spondent’s counterclaim within twenty (20) days from the 
date of its receipt of the counterclaim and its attachments. 

3. If a party has justified reasons to request an extension of 
the time period, the arbitral tribunal shall decide whether 
to grant such extension. Where the arbitral tribunal has 
not yet been formed, such decision shall be made by the 
Arbitration Court.
 
Article 69 Notice of Oral Hearing 

1. For a case examined by way of an oral hearing, after the 
arbitral tribunal has fixed a date for the first oral hearing, 
the parties shall be notified of the date at least fifteen (15) 
days in advance of the oral hearing. A party having justified 
reason may request a postponement of the oral hearing. 
However, the party shall communicate such request in writ-
ing to the arbitral tribunal within three (3) days of its re-
ceipt of the notice of the oral hearing. The arbitral tribunal 
shall decide whether or not to postpone the oral hearing. 

2. If a party has justified reasons for failure to submit a re-
quest for a postponement of the oral hearing in accordance 
with the preceding Paragraph 1, the arbitral tribunal shall 
decide whether to accept such a request.  

3. A notice of a subsequent oral hearing, a notice of a post-
poned oral hearing, as well as a request for postponement 

of such oral hearing, shall not be subject to the time periods 
specified in the preceding Paragraph 1. 

Article 70 Record of Oral Hearing 

1. The arbitral tribunal shall make a written record of the 
oral hearing. Any party or participant in the arbitration 
may apply for a correction upon finding any omission or 
mistake in the record regarding its own statements. If the 
application is refused by the arbitral tribunal, it shall never-
theless be recorded and kept with the file. 

2. The written record shall be signed or sealed by the arbi-
trator(s), the recorder, the parties, and any other participant 
in the arbitration. 

Article 71 Time Period for Rendering Award 

1. The arbitral tribunal shall render an arbitral award within 
four (4) months from the date on which the arbitral tribu-
nal is formed. 

2. Upon the request of the arbitral tribunal, the President of 
the Arbitration Court may extend the time period if he/she 
considers it truly necessary and the reasons for the exten-
sion truly justified.

3. Any suspension period shall be excluded when calculat-
ing the time period in the preceding Paragraph 1. 
 
Article 72 Context Reference 

The relevant provisions in the other Chapters of these 
Rules, with the exception of Chapter VI, shall apply to mat-
ters not covered in this Chapter.
 
Chapter VI Special Provisions for Hong Kong 
Arbitration 

Article 73 Application

1.  CIETAC has established the CIETAC Hong Kong 
Arbitration Center in the Hong Kong Special Administra-
tive Region. The provisions of this Chapter shall apply to 
arbitration cases accepted and administered by the CIETAC 
Hong Kong Arbitration Center.

2.  Where the parties have agreed to submit their disputes 
to the CIETAC Hong Kong Arbitration Center for arbi-
tration or to CIETAC for arbitration in Hong Kong, the 
CIETAC Hong Kong Arbitration Center shall accept the 
arbitration application and administer the case.

Article 74 Place of Arbitration and Law Applicable to the 
Arbitral Proceedings 

Unless otherwise agreed by the parties, for an arbitration 
administered by the CIETAC Hong Kong Arbitration 
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Center, the place of arbitration shall be Hong Kong, the law 
applicable to the arbitral proceedings shall be the arbitra-
tion law of Hong Kong, and the arbitral award shall be a 
Hong Kong award. 

Article 75 Decision on Jurisdiction 

Any objection to an arbitration agreement and/or the juris-
diction over an arbitration case shall be raised in writing no 
later than the submission of the first substantive defense. 

The arbitral tribunal shall have the power to determine the 
existence and validity of the arbitration agreement and its 
jurisdiction over the arbitration case. 

Article 76 Nomination or Appointment of Arbitrator

The CIETAC Panel of Arbitrators in effect shall be recom-
mended in arbitration cases administered by the CIETAC 
Hong Kong Arbitration Center. The parties may nominate 
arbitrators from outside the CIETAC’s Panel of Arbitrators. 
An arbitrator so nominated shall be subject to the confir-
mation of the Chairman of CIETAC. 

Article 77 Interim Measures and Emergency Relief

1.  Unless otherwise agreed by the parties, the arbitral tri-
bunal has the power to order appropriate interim measures 
at the request of a party.

2.  Where the arbitral tribunal has not yet been formed, a 
party may apply for emergency relief pursuant to the CI-
ETAC Emergency Arbitrator Procedures (Appendix III).

Article 78 Seal on Award 

The seal of the CIETAC Hong Kong Arbitration Center 
shall be affixed to the arbitral award. 

Article 79 Arbitration Fees 

The CIETAC Arbitration Fee Schedule III (Appendix II) 
shall apply to the arbitration cases accepted and adminis-
tered in accordance with this Chapter. 

Article 80 Context Reference 

The relevant provisions in the other Chapters of these 
Rules, with the exception of Chapter V, shall apply to mat-
ters not covered in this Chapter. 

Chapter VII Supplementary Provisions 

Article 81 Language 

1. Where the parties have agreed on the language of ar-
bitration, their agreement shall prevail. In the absence of 
such agreement, the language of arbitration to be used in 

the proceedings shall be Chinese. CIETAC may also desig-
nate another language as the language of arbitration having 
regard to the circumstances of the case.

2. If a party or its representative(s) or witness(es) requires 
interpretation at an oral hearing, an interpreter may be pro-
vided either by the Arbitration Court or by the party. 

3. The arbitral tribunal or the Arbitration Court may, if it 
considers it necessary, require the parties to submit a corre-
sponding translation of their documents and evidence into 
Chinese or other languages. 

Article 82 Arbitration Fees and Costs 

1. Apart from the arbitration fees charged in accordance 
with its Arbitration Fee Schedule, CIETAC may charge the 
parties for any other additional and reasonable actual costs, 
including but not limited to arbitrators’ special remuner-
ation, their travel and accommodation expenses incurred 
in dealing with the case, engagement fees of stenographers, 
as well as the costs and expenses of experts, appraisers or 
interpreters appointed by the arbitral tribunal. The Arbi-
tration Court shall, after hearing from the arbitrator and 
the party concerned, determine the arbitrator’s special 
remuneration with reference to the standards of arbitrators’ 
fees and expenses set forth in the CIETAC Arbitration Fee 
Schedule III (Appendix II). 

2. Where a party has nominated an arbitrator but fails 
to advance a deposit for such actual costs as the special 
remuneration, travel and accommodation expenses of the 
nominated arbitrator within the time period specified by 
CIETAC, the party shall be deemed not to have nominated 
the arbitrator. 

3. Where the parties have agreed to hold an oral hearing at 
a place other than the domicile of CIETAC or its relevant 
sub-commission/arbitration center, they shall advance a 
deposit for the actual costs such as travel and accommoda-
tion expenses incurred thereby. In the event that the parties 
fail to do so within the time period specified by CIETAC, 
the oral hearing shall be held at the domicile of CIETAC or 
its relevant sub-commission/arbitration center. 

4. Where the parties have agreed to use two or more than 
two languages as the languages of arbitration, or where the 
parties have agreed on a three-arbitrator tribunal in a case 
where the Summary Procedure shall apply in accordance 
with Article 56 of these Rules, CIETAC may charge the 
parties for any additional and reasonable costs.
  
Article 83 Interpretation 

1. The headings of the articles in these Rules shall not be 
construed as interpretations of the contents of the provi-
sions contained therein. 
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2. These Rules shall be interpreted by CIETAC.

Article 84 Coming into Force 

These Rules shall be effective as of January 1, 2015. For 
cases administered by CIETAC or its sub-commissions/
arbitration centers before these Rules come into force, the 
Arbitration Rules effective at the time of acceptance shall 
apply, or where both parties agree, these Rules shall apply.

Appendix I 

Directory of China International Economic 
and Trade Arbitration Commission and its 
Sub-commissions/Arbitration Centers 

China International Economic and Trade Arbitration 
Commission (CIETAC) Add: 6/F, CCOIC Building, No.2 
Huapichang Hutong,   
Xicheng District, Beijing, 10035, P.R. China  
Tel: 86 10 82217788  
Fax: 86 10 82217766/64643500  
E-mail: info@cietac.org 
Website: http://www.cietac.org 

CIETAC South China Sub-Commission  
Add: 14A01, Anlian Plaza, No.4018, Jintian Road, Futian 
District, Shenzhen 518026, Guangdong Province, P.R.China  
Tel: 86 755 82796739  
Fax: 86 755 23964130  
E-mail: infosz@cietac.org 
Website: http://www.cietac.org 

CIETAC Shanghai Sub-Commission  
Add: 18/F, Tomson Commercial Building, 710 Dongfang 
Road,  
Pudong New Area, Shanghai 200122C.P.R.China  
Tel: 86 21 60137688  
Fax: 86 21 60137689  
E-Mail: infosh@cietac.org 
Website: http://www.cietac.org

CIETAC Tianjin International Economic and Financial 
Arbitration Center (Tianjin Sub-commission)  
Add: 4/F, E2-ABC, Financial Street, No.20 Guangchang-
dong Road,   
Tianjin Economic-Technological Development Zone,   
Tianjin 300457, P.R.China  
Tel: 86 22 66285688   
Fax: 86 22 66285678
Email: tianjin@cietac.org  
Website: http://www.cietac-tj.org

CIETAC Southwest Sub-Commission  
Add: 1/F, Bld B, Caifu 3, Caifu Garden, Cai fu Zhongxin, 
Yubei,Chongqing 401121,China  
Tel: 86 23 86871307  
Fax: 86 23 86871190  
Email: cietac-sw@cietac.org  
Website: http://www.cietac-sw.org

CIETAC Hong Kong Arbitration Center  
Add: Unit 4705, 47th Floor, Far East Finance Center, No.16 
Harcourt Road, Hong Kong.  
Tel: 852 25298066  
Fax: 852 25298266  
Email: hk@cietac.org  
Website: http://www.cietachk.org

Appendix II 

China International Economic and Trade 
Arbitration Commission

Arbitration Fee Schedule I

(This fee schedule applies to arbitration cases accepted 
under Item (a) and (b), Paragraph 2 of Article 3 of the 
Arbitration Rules)

When a case is accepted, an additional amount of RMB 
10,000 shall be charged as the registration fee, which shall 
include the expenses for examining the application for ar-
bitration, initiating the arbitral proceedings, computerizing 
management and filing documents.

The amount in dispute referred to in this Schedule shall  be  
based  on  the  sum  of  money  claimed  by  the  Claimant.  
If the amount claimed is different from the actual amount 
in dispute, the actual amount in dispute shall be the basis 
for calculation. 

mailto:info@cietac.org
http://www.cietac.org
mailto:infosz@cietac.org
http://www.cietac.org
mailto:infosh@cietac.org
http://www.cietac.org
mailto:tianjin@cietac.org
http://www.cietac-tj.org
mailto:cietac-sw@cietac.org
http://www.cietac-sw.org
mailto:hk@cietac.org
http://www.cietachk.org
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Where the amount in dispute is not ascertained at the time 
of applying for arbitration, or where special circumstances 
exist, the amount of the arbitration fee shall be determined 
by CIETAC.

Where the arbitration fee is to be charged in a foreign cur-
rency, the amount in the foreign currency shall be equiv-
alent to the corresponding amount in RMB as specified in 
this Schedule.

Apart from charging the arbitration fee according to this 
Schedule, CIETAC may also collect other additional and 
reasonable actual expenses pursuant to the rele-
vant provisions of the Arbitration Rules.

China International Economic and 
Trade Arbitration Commission 

Arbitration Fee Schedule II

(This fee schedule applies to arbitration cases accepted 
under Item (c), Paragraph 2 of Article 3 of the Arbitration 

Rules) 

I. Registration Fee

The amount in dispute referred to in this Schedule shall  be  
based  on  the  sum  of  money  claimed  by  the  Claimant.  
If the amount claimed is different from the actual amount 
in dispute, the actual amount in dispute shall be the basis 
for calculation. 

Where the amount in dispute is not ascertained at the time 
of applying for arbitration, or where special circumstances 
exist, the amount of the arbitration fee deposit shall be de-
termined by CIETAC in consideration of the specific rights 
and interests involved in the dispute.

Apart from charging the arbitration fee according to this 
Schedule, CIETAC may also collect other additional and 
reasonable actual expenses pursuant to the relevant provi-
sions of the Arbitration Rules.

China International Economic 
and Trade Arbitration Commission

Arbitration Fee Schedule III

(This fee schedule applies to arbitration cases administered 
by the CIETAC Hong Kong Arbitration Center under 

Chapter VI of the Arbitration Rules) 

I. Registration Fee

When submitting a Request for Arbitration to the CIETAC 
Hong Kong Arbitration Center, the Claimant shall pay 
a registration fee of HKD 8,000, which shall include the 
expenses for examining the application for arbitration, 
initiating the arbitral proceedings, computerizing manage-
ment, filing documents and labor costs. The registration fee 
is not refundable. 

II. Administrative Fee

1. Administrative Fee Table
II. Handling Fee



AtlAS Desk Book 2020

      Fourth Edition  345

2. The administrative fee includes the remuneration of the 
case manager and the costs of using oral hearing rooms of 
CIETAC and/or its sub-commissions/arbitration centers. 

3. Claims and counterclaims are aggregated for the de-
termination of the amount in dispute. Where the amount 
in dispute is not ascertained at the time of applying for arbi-
tration, or where special circumstances exist, the amount 
of the administrative fee shall be determined by CIETAC 
taking into account the circumstances of the case.

4. Apart from charging the administrative fee according to 
this Table, the CIETAC Hong Kong Arbitration Center may 
also collect other additional and reasonable actual expenses 
pursuant to the relevant provisions of the Arbitration Rules, 
including but not limited to translation fees, written record 
fees, and the costs of using oral hearing rooms other than 
those of CIETAC and/or its sub-commissions/arbitration 
centers.

5. Where the registration fee and the administrative fee are 
to be charged in a currency other than HKD, the CIETAC 
Hong Kong Arbitration Center shall charge an amount 
of the foreign currency equivalent to the corresponding 
amount in HKD as specified in this Table. 

III. Arbitrator’s Fees and Expenses

A. Arbitrator’s Fees and Expenses (Based on the Amount in 
Dispute)

1. Arbitrator’s Fees Table

2.  Unless otherwise stipulated in this Schedule, the arbi-
trator’s fees shall be determined by CIETAC in accordance 
with the above Table taking into account the circumstanc-
es of the case. The arbitrator’s expenses shall include all 
reasonable actual expenses incurred from the arbitrator’s 
arbitration activities.

3.  The arbitrator’s fees may exceed the corresponding 
maximum amount listed in the Table provided that the 
parties so agree in writing or CIETAC so determines under 
exceptional circumstances.

4.  The parties shall advance the payment of the arbitrator’s 
fees and expenses determined by CIETAC to the CIETAC 
Hong Kong Arbitration Center. Subject to the approval of 
the CIETAC Hong Kong Arbitration Center, the parties 
may pay the arbitrator’s fees and expenses in installments. 
The parties shall be jointly and severally liable for the pay-
ment of the arbitrator’s fees and expenses.

5. Claims and counterclaims are aggregated for the deter-
mination of the amount in dispute. Where the amount in 
dispute is not ascertainable, or where special circumstances 
exist, the amount of the arbitrator’s fees shall be determined 
by CIETAC taking into account the circumstances of the 
case.

B. Arbitrator’s Fees and Expenses (Based on an Hourly 
Rate)

1.  Where the parties have agreed in writing that the arbi-
trator’s fees and expenses are to be based on an hourly rate, 
their agreement shall prevail. The arbitrator is entitled to 
fees based on an hourly rate for all the reasonable efforts 
devoted in the arbitration. The arbitrator’s expenses shall 
include all reasonable actual expenses incurred from the 
arbitrator’s arbitration activities.

2.  Where a party applies for the Emergency Arbitrator 
Procedures, the emergency arbitrator’s fees shall be based 
on an hourly rate.

3.  The hourly rate for each co-arbitrator shall be the rate 
agreed upon by that co-arbitrator and the nominating 
party. The hourly rate for a sole or presiding arbitrator shall 
be the rate agreed upon by that arbitrator and both parties. 
Where the hourly rate cannot be agreed upon, or the arbi-
trator is appointed by the Chairman of CIETAC, the hourly 
rate of the arbitrator shall be determined by CIETAC. The 
hourly rate for the emergency arbitrator shall be deter-
mined by CIETAC.

4.  An agreed or determined hourly rate shall not exceed 
the maximum rate fixed by CIETAC as provided on the 
website of the CIETAC Hong Kong Arbitration Center on 
the date of the submission of the Request for Arbitration. 
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The arbitrator’s fees may exceed the fixed maximum rate 
provided that the parties so agree in writing or CIETAC so 
determines under exceptional circumstances.

5.  The parties shall advance the payment of the arbitrator’s 
fees and expenses to the CIETAC Hong Kong Arbitration 
Center, which amount shall be fixed by the latter. The par-
ties shall be jointly and severally liable for the payment of 
the arbitrator’s fees and expenses.

C. Miscellaneous

1.  In accordance with the decision of the arbitral tribunal, 
the CIETAC Hong Kong Arbitration Center shall have a 
lien over the award rendered by the tribunal so as to secure 
the payment of the outstanding fees for the arbitrators 
and all the expenses due. After all such fees and expenses 
have been paid in full jointly or by one of the parties, the 
CIETAC Hong Kong Arbitration Center shall release such 
award to the parties according to the decision of the arbi-
tral tribunal.

2.  Where the arbitrator’s fees and expenses are to be 
charged in a currency other than HKD, the CIETAC Hong 
Kong Arbitration Center shall charge an amount of the 
foreign currency equivalent to the corresponding amount 
in HKD as specified in this Schedule.

Appendix III

China International Economic and Trade 
Arbitration Commission Emergency 

Arbitrator Procedures

Article 1  Application for the Emergency Arbitrator Proce-
dures

1.  A party requiring emergency relief may apply for the 
Emergency Arbitrator Procedures based upon the applica-
ble law or the agreement of the parties.

2.  The party applying for the Emergency Arbitrator Proce-
dures (the “Applicant”) shall submit its Application for the 
Emergency Arbitrator Procedures to the Arbitration Court 
or the arbitration court of the relevant sub-commission/
arbitration center of CIETAC administering the case prior 
to the formation of the arbitral tribunal.

3.  The Application for the Emergency Arbitrator Proce-
dures shall include the following information:

(a)  the names and other basic information of the parties 
involved in the Application;

(b)  a description of the underlying dispute giving rise to 
the Application and the reasons why emergency relief is 
required;

(c)  a statement of the emergency measures sought and the 
reasons why the applicant is entitled to such emergency 
relief;

(d)  other necessary information required to apply for the 
emergency relief; and

(e)  comments on the applicable law and the language of the 
Emergency Arbitrator Procedures.

When submitting its Application, the Applicant shall attach 
the relevant documentary and other evidence on which 
the Application is based, including but not limited to the 
arbitration agreement and any other agreements giving rise 
to the underlying dispute. 
 
The Application, evidence and other documents shall be 
submitted in triplicate. Where there are multiple parties, 
additional copies shall be provided accordingly.

4.  The Applicant shall advance the costs for the Emergency 
Arbitrator Procedures.

5.  Where the parties have agreed on the language of 
arbitration, such language shall be the language of the 
Emergency Arbitrator Procedures. In the absence of such 
agreement, the language of the Procedures shall be deter-
mined by the Arbitration Court.

Article 2 Acceptance of Application and Appointment of 
the Emergency Arbitrator 

1.  After a preliminary review on the basis of the Applica-
tion, the arbitration agreement and relevant evidence sub-
mitted by the Applicant, the Arbitration Court shall decide 
whether the Emergency Arbitrator Procedures shall apply. 
If the Arbitration Court decides to apply the Emergency 
Arbitrator Procedures, the President of the Arbitration 
Court shall appoint an emergency arbitrator within one (1) 
day from his/her receipt of both the Application and the 
advance payment of the costs for the Emergency Arbitrator 
Procedures.

2.  Once the emergency arbitrator has been appointed by 
the President of the Arbitration Court, the Arbitration 
Court shall promptly transmit the Notice of Acceptance 
and the Applicant’s application file to the appointed emer-
gency arbitrator and the party against whom the emergency 
measures are sought, meanwhile copying the Notice of 
Acceptance to each of the other parties to the arbitration 
and the Chairman of CIETAC.
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Article 3 Disclosure and Challenge of the Emergency Arbi-
trator

1.  An emergency arbitrator shall not represent either party, 
and shall be and remain independent of the parties and 
treat them equally.

2.  Upon acceptance of the appointment, an emergen-
cy arbitrator shall sign a Declaration and disclose to the 
Arbitration Court any facts or circumstances likely to give 
rise to justifiable doubts as to his/her impartiality or inde-
pendence. If circumstances that need to be disclosed arise 
during the Emergency Arbitrator Procedures, the emergen-
cy arbitrator shall promptly disclose such circumstances in 
writing.

3.  The Declaration and/or the disclosure of the emergen-
cy arbitrator shall be communicated to the parties by the 
Arbitration Court.

4.  Upon receipt of the Declaration and/or the written dis-
closure of an emergency arbitrator, a party wishing to chal-
lenge the arbitrator on the grounds of the facts or circum-
stances disclosed by the emergency arbitrator shall forward 
the challenge in writing within two (2) days from the date 
of such receipt. If a party fails to file a challenge within the 
above time period, it may not subsequently challenge the 
emergency arbitrator on the basis of the matters disclosed 
by the emergency arbitrator.

5.  A party which has justifiable doubts as to the impartial-
ity or independence of the appointed emergency arbitrator 
may challenge that emergency arbitrator in writing and 
shall state the facts and reasons on which the challenge is 
based with supporting evidence.

6.  A party may challenge an emergency arbitrator in 
writing within two (2) days from the date of its receipt of 
the Notice of Acceptance. Where a party becomes aware 
of a reason for a challenge after such receipt, the party may 
challenge the emergency arbitrator in writing within two 
(2) days after such reason has become known, but no later 
than the formation of the arbitral tribunal.

7.  The President of the Arbitration Court shall make a final 
decision on the challenge of the emergency arbitrator. If 
the challenge is accepted, the President of the Arbitration 
Court shall reappoint an emergency arbitrator within one 
(1) day from the date of the decision confirming the chal-
lenge, and copy the decision to the Chairman of CIETAC. 
The emergency arbitrator who has been challenged shall 
continue to perform his/her functions until a final decision 
on the challenge has been made.
 

The disclosure and challenge proceedings shall apply equal-
ly to the reappointed emergency arbitrator.

8.  Unless otherwise agreed by the parties, the emergency 
arbitrator shall not accept nomination or appointment to 
act as a member of the arbitral tribunal in any arbitration 
relating to the underlying dispute.

Article 4 Place of the Emergency Arbitrator Proceedings 

Unless otherwise agreed by the parties, the place of the 
emergency arbitrator proceedings shall be the place of arbi-
tration, which is determined in accordance with Article 7 of 
the Arbitration Rules. 

Article 5 The Emergency Arbitrator Proceedings 

1. The emergency arbitrator shall establish a procedural 
timetable for the emergency arbitrator proceedings within 
a time as short as possible, best within two (2) days from 
his/her acceptance of the appointment. The emergency 
arbitrator shall conduct the proceedings in the manner the 
emergency arbitrator considers to be appropriate, taking 
into account the nature and the urgency of the emergency 
relief, and shall ensure that each party has a reasonable 
opportunity to present its case.

2.  The emergency arbitrator may order the provision of ap-
propriate security by the party seeking the emergency relief 
as the precondition of taking emergency measures.

3.  The power of the emergency arbitrator and the emer-
gency arbitrator proceedings shall cease on the date of the 
formation of the arbitral tribunal.

4.  The emergency arbitrator proceedings shall not affect 
the right of the parties to seek interim measures from a 
competent court pursuant to the applicable law.

Article 6 Decision of the Emergency Arbitrator

1.  The emergency arbitrator has the power to make a deci-
sion to order or award necessary emergency relief, and shall 
make every reasonable effort to ensure that the decision is 
valid.

2.  The decision of the emergency arbitrator shall be made 
within fifteen (15) days from the date of that arbitrator’s 
acceptance of the appointment. The President of the Arbi-
tration Court may extend the time period upon the request 
of the emergency arbitrator only if the President of the 
Arbitration Court considers it reasonable.

3.  The decision of the emergency arbitrator shall state the 
reasons for taking the emergency measures, be signed by 
the emergency arbitrator and stamped with the seal of the 
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Arbitration Court or the arbitration court of its relevant 
sub-commission/arbitration center.

4.The decision of the emergency arbitrator shall be binding
upon both parties. A party may seek enforcement of the
decision from a competent court pursuant to the relevant
law provisions of the enforcing state or region. Upon a
reasoned request of a party, the emergency arbitrator or
the arbitral tribunal to be formed may modify, suspend or
terminate the decision.

5. The emergency arbitrator may decide to dismiss the
application of the Applicant and terminate the emergency
arbitrator proceedings, if that arbitrator considers that cir-
cumstances exist where emergency measures are unneces-
sary or unable to be taken for various reasons.

6. The decision of the emergency arbitrator shall cease to
be binding:

(a) if the emergency arbitrator or the arbitral tribunal ter-
minates the decision of the emergency arbitrator;

(b) if the President of the Arbitration Court decides to
accept a challenge against the emergency arbitrator;

(c) upon the rendering of a final award by the arbitral tri-
bunal, unless the arbitral tribunal decides that the decision
of the emergency arbitrator shall continue to be effective;

(d) upon the Applicant’s withdrawal of all claims before the
rendering of a final award;

(e) if the arbitral tribunal is not formed within ninety (90)
days from the date of the decision of the emergency arbitra-
tor. This period of time may be extended by agreement of
the parties or by the Arbitration Court under circumstanc-
es it considers appropriate; or

(f) if the arbitration proceedings have been suspended
for sixty (60) consecutive days after the formation of the
arbitral tribunal.

Article 7 Costs of the Emergency Arbitrator Proceedings

1. The Applicant shall advance an amount of RMB 30,000
as the costs of the emergency arbitrator proceedings, con-
sisting of the remuneration of the emergency arbitrator and
the administrative fee of CIETAC. The Arbitration Court
may require the Applicant to advance any other additional
and reasonable actual costs.

A party applying to the CIETAC Hong Kong Arbitration 
Center for emergency relief shall advance the costs of the 
emergency arbitrator proceedings in accordance with the 
CIETAC Arbitration Fee Schedule III (Appendix II).

2. The emergency arbitrator shall determine in its decision
in what proportion the costs of the emergency arbitrator
proceedings shall be borne by the parties, subject to the
power of the arbitral tribunal to finally determine the allo-
cation of such costs at the request of a party.

3. The Arbitration Court may fix the amount of the costs of
the emergency arbitrator proceedings refundable to the Ap-
plicant if such proceedings terminate before the emergency
arbitrator has made a decision.

Article 8 Miscellaneous 

These rules for the Emergency Arbitrator Procedures shall 
be interpreted by CIETAC.
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Experience—CPR has handled more than $1,000,000,000 
(one trillion dollars) in disputes, all cases are administered 
by attorneys.            

Reputation—CPR’s panel of almost 550 Distinguished 
Neutrals are rigorously vetted and globally respected, in-
cluding over 30 Specialty Panels, speaking 28 languages.  

Cost Savings—CPR offers competitive fees, with caps 
ranging from US$8,000 for disputes up to US$1 million 
to US$34,000 for disputes over US$500 million under the 
administered arbitration rules and caps ranging from US$ 
4,000 for disputes up to US$1 million to US$13,000 for 
disputes over US$100 million under the non-administered 
arbitration rules.            

Efficiency—with streamlined rules, the average time for a 
CPR case is 11.6 months, with tribunal appointment occur-
ring 2-4 weeks from initial filing.

MODEL ARBITRATION CLAUSES

Standard Contractual Provisions

The International Institute for Conflict Prevention and 
Resolution (CPR) Rules for Administered Arbitration of 
International Disputes are intended in particular for use 
in commercial arbitrations and are designed to assure the 
expeditious and economical conduct of proceedings. They 
may be adopted by parties by using one of the following 
standard provisions:

A:     Pre-Dispute Clause

Any dispute arising out of or relating to this contract, 
including the breach, termination or validity thereof, shall 
be finally resolved by arbitration in accordance with the 
International Institute for Conflict Prevention and Res-
olution (“CPR”) Rules for Administered Arbitration of 
International Disputes by [a sole arbitrator] [three arbitra-

CHAPTER 29

International Institute for Conflict 
Prevention and Resolution (CPR) Arbitration1

ABOUT CPR 

Established in 1977, CPR is an independent nonprofit 
organization that helps prevent and resolve legal conflict 
more effectively and efficiently. 

The CPR Institute drives a global prevention and dispute 
resolution culture through the thought leadership of its 
diverse membership of top companies, law firms, lawyers, 
academics, and leading mediators and arbitrators around 
the world.  The Institute convenes best practice and in-
dustry-oriented committees and hosts global and regional 
meetings to share practices and develop innovative tools 
and resources. The Institute trains on dispute prevention 
and resolution, publishes a monthly journal on related 
topics, and advocates for supporting and expanding the 
capacity for dispute prevention and resolution globally. 

CPR Dispute Resolution harnesses the thought leader-
ship and output of the Institute while providing indepen-
dent ADR services – mediation, arbitration, early neutral 
evaluation, dispute resolution boards and others – through 
innovative and practical rules and procedures and through 
CPR’s Panel of Distinguished Neutrals.

WHY USE CPR FOR YOUR DISPUTES?

Flexibility—CPR offers options for all party preferences, 
from non-administered to fully administered arbitration 
options, as well as an array of à la carte services, includ-
ing tribunal appointment, fund holding, scheduling and 
interim measures.       

Integrity—Arbitrators must be independent and neutral, 
GAR Award-winning Screened Selection Process, broad 
confidentiality provisions (including parties), written and 
reasoned awards, tribunals must apply the Rule of Law       

1 Reprinted with the kind permission of the International Institute for Con-
flict Prevention and Resolution, Inc.  Copyright 2020, International Institute 
for Conflict Prevention and Resolution, Inc.  All rights reserved.
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tors, of whom each party shall designate one, with the third 
arbitrator to be appointed by CPR] [three arbitrators, of 
whom each party shall designate one, with the third arbitra-
tor to be designated by the two party-appointed arbitrators] 
[three arbitrators, of whom each party shall designate one 
in accordance with the screened appointment procedure 
provided in Rule 5.4] [three arbitrators, none of whom shall 
be designated by either party]. Judgment upon the award 
rendered by the arbitrator(s) may be entered by any court 
having jurisdiction thereof. The seat of the arbitration shall 
be (city, country). The language of the arbitration shall be 
(language).

B:     Existing Dispute Submission Agreement

We, the undersigned parties, hereby agree to submit to 
arbitration in accordance with the International Institute 
for Conflict Prevention and Resolution (“CPR”) Rules for 
Administered Arbitration of International Disputes (the 
“Rules”) the following dispute:

[Describe briefly]

We further agree that the above dispute shall be submitted 
to [a sole arbitrator] [three arbitrators, of whom each party 
shall designate one, with the third arbitrator to be appoint-
ed by CPR] [three arbitrators, of whom each party shall 
designate one, with the third arbitrator to be designated 
by the two party-appointed arbitrators] [three arbitrators, 
of whom each shall designate one in accordance with the 
screened selection procedure provided in Rule 5.4] [three 
arbitrators, none of whom shall be designated by either 
party.] We further agree that we shall faithfully observe 
this agreement and the Rules and that we shall abide by 
and perform any award rendered by the arbitrator(s). 
Judgment upon the award may be entered by any court 
having jurisdiction thereof. The seat of the arbitration shall 
be (city, country). The language of the arbitration shall be 
(language).

2019 CPR RULES FOR ADMINISTRAT-
ED ARBITRATION OF INTERNA-
TIONAL DISPUTES 
*Effective March 1, 2019

GENERAL AND INTRODUCTORY RULES
Rule 1:       Scope of Application
Rule 2:       Notices
Rule 3:       Commencement of Arbitration; Counterclaims; 

Joinder and Consolidation
Rule 4:       Representation

RULES WITH RESPECT TO THE TRIBUNAL 
Rule 5:       Selection of Arbitrators by the Parties
Rule 6:       Selection of Arbitrator(s) by CPR
Rule 7:       Qualifications, Challenges and Replacement of 

Arbitrator(s)
Rule 8:       Challenges to the Jurisdiction of the Tribunal

RULES WITH RESPECT TO THE CONDUCT 
OF THE ARBITRAL PROCEEDINGS
Rule 9:       General Provisions
Rule 10:     Applicable Law(s) and Remedies
Rule 11:     Disclosure
Rule 12:     Evidence and Hearings
Rule 13:     Interim Measures of Protection
Rule 14:     Emerergency Measures of Protection by an 

Emergency Arbitrator
Rule 15:     The Award
Rule 16:     Failure to Comply With Rules

RULES WITH RESPECT TO COSTS AND 
FEES
Rule 17:     Arbitrator Fees, Expenses and Deposits
Rule 18:     CPR Administrative Fees and Expenses
Rule 19:     Fixing and Apportionment of Costs

MISCELLANEOUS RULES
Rule 20:     Confidentiality
Rule 21:     Settlement and Mediation
Rule 22:     Actions against CPR or Arbitrator(s)
Rule 23:     Waiver
Rule 24:     Interpretation and Application of Rules

CPR’s Full Range of Arbitration Options

The International Institute for Conflict Prevention and 
Resolution (“CPR”) recognizes that arbitrations managed 
by a separate administering entity, as well as arbitrations 
managed only by the Tribunal and counsel (so-called “ad 
hoc” or non-administered arbitrations), can offer benefits 
to the parties. Choosing administered arbitration under 
CPR’s rules allows the parties to avail themselves of CPR’s 
high quality multilingual staff and resources and obtain 
assistance with arbitrator selection, resolution of challenges 
to arbitrators, timeliness of awards, mediation queries and 
other key aspects of the arbitral process. On the other hand, 
some parties may prefer non-administered arbitrations and 
choose to request the assistance of CPR only for discrete 
functions (e.g., arbitrator selection).

Since both approaches may offer benefits to the parties, 
CPR provides different sets of arbitration rules for each. 
There are four sets of rules. CPR’s non-administered rules 
include its Rules for Non-Administered Arbitration (March 
1, 2018) for domestic disputes and its Rules for Non-Ad-
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ministered Arbitration of International Disputes (March 1, 
2018).

CPR has also promulgated two sets of administered ar-
bitration rules for domestic and international cases. The 
CPR Rules for Administered Arbitration (March 1, 2019) 
for domestic disputes and CPR Rules for Administered 
Arbitration of International Disputes (March 1, 2019) 
provide parties with the same well-designed procedures 
and high quality arbitrators as CPR’s non-administered 
options, while also allowing the parties to avail themselves 
of CPR’s staff and resources when an administered process 
is desired. As is the case with the domestic administered 
arbitration rules, the Rules for Administered Arbitration of 
International Disputes are based on the non-administered 
version, with changes to facilitate CPR’s administration of 
the proceedings.

The CPR Rules - Background

The CPR’s Rules for Administered Arbitration of Interna-
tional Disputes (the “Rules”) were developed by CPR to 
provide procedures to facilitate the conduct of internation-
al arbitration fairly, expeditiously and economically. The 
Rules were designed to be easily comprehended. They are 
intended, in particular, for the complex international case, 
but are suitable regardless of the complexity of the case or 
the amount in dispute.

Every disputant wants to have a reasonable opportunity to 
develop and present its case. Parties that choose arbitration 
over litigation of an international dispute do so primarily 
to avoid the unfamiliarity and uncertainty of litigation in 
a foreign court; also out of a need or desire for a proceed-
ing that is confidential and expeditious. The Rules were 
designed with all of these objectives in mind. The standard 
arbitration clauses in the Rules have been drafted to make 
proceedings under the Rules subject to the law selected by 
the parties. The standard clauses also provide for the parties 
to select the seat and language of the arbitration as well 
as for CPR to perform the arbitrator-selection functions 
provided in Rules 5, 6 and 7.

International Disputes

These Rules are designed for “international disputes,” 
which broadly encompass disputes of any nature involving 
persons or business enterprises of different nationalities 
or located in different countries. For example, interna-
tional commercial disputes, intellectual property disputes, 
construction disputes, disputes between manufacturers and 
distributors or franchisees, disputes between joint ventur-
ers, insurance disputes and investment disputes. The Rules 
may be adopted by parties that do not have a contractual or 
other business relationship, e.g., for a patent infringement 
dispute. The Rules may also be employed to adjudicate a 

dispute between a government agency and a private entity, 
subject to any legal restraints on that government’s submis-
sion to arbitration.

CPR recommends that where the parties are based or locat-
ed in different countries or where their contract involves a 
foreign subject matter or otherwise calls for performance 
abroad, they specifically provide for application of CPR’s 
Rules for Administered Arbitration of International Dis-
putes (“Administered International Rules”) or Rules for 
Non-Administered Arbitration of International Disputes 
(“Non-Administered International Rules”).

Where parties to an international transaction have pro-
vided for CPR arbitration generally, without specifically 
identifying which CPR arbitration rules shall apply, the 
CPR Administered International Rules shall apply.

Particular Rule Provisions - Overview

The Administered International Rules, as well as the 
Non-Administered International Rules, take into account 
that an international dispute calls for additional or differ-
ent rules for international dispute resolution. Thus, the 
Administered International Rules contain additional or 
different provisions concerning, inter alia, certain time 
limits (e.g., Rules 3.5 and 5.2), the nationality of arbitrators 
(Rules 6.2 and 6.3), the language of the arbitration (Rule 
9.6), applicable laws and remedies including currency (Rule 
10), and certain provisions concerning evidence (Rule 12). 
The Rules require that arbitrators be neutral and that the 
Tribunal issue a reasoned award.

While most arbitrations involve two parties, the Rules are 
also suitable for proceedings among three or more parties. 
References to “Claimant,” “Respondent” and “other party” 
should be construed to encompass multiple Claimants, Re-
spondents or other parties in such multi-party proceedings. 
Where necessary, the Rules specifically address particular 
issues raised in the multi-party context. For example, Rule 
3.4 provides that the arbitration shall be deemed com-
menced on the date on which CPR receives the notice 
of arbitration. Rules 3.12 and 3.13 deal with joinder and 
consolidation.

Rule 5.1.a provides that, absent the parties’ agreement on 
the number of arbitrators, in all cases in which the stat-
ed amount of the claim or counterclaim does not exceed 
$3 million, exclusive of interest or costs under Rule 19, a 
Tribunal shall consist of a sole arbitrator unless CPR, in its 
discretion, decides that three arbitrators shall be appointed 
due to the complexity of the case or other considerations. 
In all other cases, a Tribunal shall consist of three arbitra-
tors.
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Rule 5.1.c provides that where a Tribunal is to consist 
of three arbitrators, the “screened selection” procedure 
of Rule 5.4 shall apply to the selection of the arbitrators 
absent the parties’ agreement on a different procedure. 
Under “screened selection” the arbitrators are designated 
by the parties without the arbitrators knowing which party 
designated them. Rule 5.5 deals with the constitution of 
the Tribunal where the arbitration agreement entitles each 
party to designate an arbitrator but there is more than one 
Claimant or Respondent to the dispute.

Rule 9.2 empowers the arbitrator(s) to establish time limits 
for each phase of the proceeding, including specifically the 
time allotted to each party for presentation of its case and 
for rebuttal.

Rule 9.3 requires the Tribunal to hold a pre-hearing 
conference promptly after it is constituted. The goal of the 
conference is to plan the future conduct of the arbitration 
and allow the Tribunal subsequently to issue a procedural 
order and timetable.

Rule 9.3.b provides for Tribunal and parties, at the initial 
pre-hearing conference, to discuss the identification and 
narrowing of the issues, including the possibility of early 
disposition of issues in accordance with Rule 12.6 and the 
CPR Guidelines on Early Disposition of Issues in Arbitra-
tion.

Rule 9.3.e provides for the possibility of the setting a date 
during the proceeding when CPR will query the parties as 
to their desire to mediate under the CPR International Me-
diation Procedure. Rule 9.3.f provides for the possibility of 
implementing steps to address issues of cybersecurity and 
protecting the security of information in the arbitration.

Rule 9.3.g provides for the Tribunal and parties to discuss 
the setting of a date for a hearing for the presentation of 
evidence and oral argument.

A new Rule 12.5 supports the development of the next 
generation of lawyers by providing that the Tribunal, in its 
discretion, may encourage lead counsel to share witness 
examination and/or legal arguments with more junior 
attorneys.

A new Rule 12.6 deals with the early disposition of claims, 
defenses and other factual and legal issues.

Rule 14 deals with emergency measures of protection by an 
emergency arbitrator.

Rule 15.8.a states that the dispute should in most circum-
stances be heard and submitted to the Tribunal for decision 
within nine months after the initial pre-hearing conference 
required by Rule 9.3 and that the final award should in 

most circumstances be submitted by the Tribunal to CPR 
within two months after the close of the proceedings. It 
requires the parties, the Tribunal and CPR to use their 
best efforts to meet these timeframes. Rule 15.8.b requires 
CPR to approve any scheduling orders or extensions that 
would result in the final award being rendered more than 
twelve months after the initial pre-hearing conference. Rule 
15.8.a should be read in conjunction with Rule 9.3.h, which 
relates to the adoption of a timetable following the initial 
pre-hearing conference.

The Rules contemplate that counsel will cooperate ful-
ly with the Tribunal and with each other to assure that 
the proceeding will be conducted with civility and in an 
efficient, expeditious and economical manner. Rule 19.2 
empowers the arbitrators in apportioning costs to take into 
account, inter alia, “the circumstances of the case” and “the 
conduct of the parties during the proceeding.” This broad 
power is intended to permit the arbitrators to apportion a 
greater share of costs than they otherwise might to a party 
that has employed tactics the arbitrators consider dilatory, 
or in other ways has failed to cooperate in assuring the 
efficient conduct of the proceedings.

Rule 21.3 permits CPR, at any point in the proceeding, to 
invite the parties to mediate under the CPR International 
Mediation Procedure or under any other mediation proce-
dure acceptable to the parties. Any such mediation would 
take place concurrently with the arbitration.

Commentary, Guidelines and Protocols

Commentary to come

CPR has promulgated guidelines and protocols that are 
designed to control time and cost and increase efficiency 
(available on CPR’s website at www.cpradr.org).

Mediation and Other ADR Procedures

The following Procedures are intended to govern arbitra-
tion proceedings. However, many parties wish to incorpo-
rate in their contract provisions for face-to-face negotiation 
or mediation prior to arbitration. Parties desiring to use 
such procedures should consult the CPR International 
Mediation Procedure and CPR’s tools for drafting dispute 
resolution clauses (available on CPR’s website at www.
cpradr.org, Resource Center).

A.     GENERAL AND INTRODUCTORY RULES

Rule 1: Scope of Application

1.1        Where the parties to a contract have provided for 
arbitration under the International Institute for Conflict 

http://www.cpradr.org
http://www.cpradr.org
http://www.cpradr.org
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Prevention and Resolution (“CPR”) Rules for Administered 
Arbitration of International Disputes (the “Rules”), they 
shall be deemed to have made these Rules a part of their 
arbitration agreement, except to the extent that they have 
agreed in writing, or on the record during the course of 
the arbitral proceeding, to modify these Rules (other than 
Rule 22, which cannot be modified without CPR’s written 
consent). Unless the parties otherwise agree, these Rules, 
and any amendment thereof adopted by CPR, shall apply in 
the form in effect at the time the arbitration is commenced. 
Where parties to a contract have provided for CPR arbitra-
tion generally, without specifying which set of CPR rules 
shall apply, these Rules shall apply to any arbitration agree-
ment dated on or after December 1, 2014 where the parties 
reside in different countries or where the contract involves 
property or calls for performance in a country other than 
the parties’ country of residence. CPR shall make the final 
decision as to which CPR rules shall apply.

1.2        These Rules shall govern the conduct of the arbitra-
tion except that where any of these Rules is in conflict with 
a mandatory provision of applicable arbitration law of the 
seat of the arbitration, that provision of law shall prevail.

Rule 2: Notices

2.1        Notices or other communications required under 
these Rules shall be in writing and delivered to the address 
specified in writing by the recipient for this purpose or, if 
no address has been specified, to the last known business or 
residence address of the recipient. Notices and communi-
cations may be given by registered mail, courier, facsimile 
transmission, email communication or any other means of 
telecommunication that provides a record thereof. Notices 
and communications shall be deemed to be effective as of 
the date of receipt. Proof of transmission shall be deemed 
prima facie proof of receipt of any notice or communica-
tion given under these Rules.

2.2        Time periods specified by these Rules or established 
by the Arbitral Tribunal (the “Tribunal”) shall start to run 
on the day following the day when a notice or communica-
tion is received, unless the Tribunal shall specifically pro-
vide otherwise. If the last day of such a period is an official 
holiday or a non-business day at the place where the notice 
or communication is received, the period is extended until 
the first business day which follows. Official holidays and 
non-business days occurring during the running of the 
time period are included in calculating the period.

Rule 3:  Commencement of Arbitration; Counterclaims; 
Joinder and Consolidation

3.1        The party commencing arbitration (the “Claimant”) 
shall, in accordance with Rule 3.3, simultaneously deliver to 

the other party (the “Respondent”) a notice of arbitration 
with an electronic copy to CPR.

3.2        The notice of arbitration shall include in the text or 
in attachments thereto:

a.   The full names, addresses, telephone numbers and 
email addresses for the parties and their counsel;

b.   A demand that the dispute be referred to arbitra-
tion pursuant to these Rules;

c.   The text of the arbitration clause or the separate 
arbitration agreement that is involved;

d.   A statement of the general nature of the Claimant’s 
claim;

e.   The relief or remedy sought; and
f.   The name, address, telephone number and email 

address of the arbitrator designated for appoint-
ment by the Claimant, if the parties have agreed 
that each shall designate an arbitrator.

3.3        Delivery of the notice of arbitration to CPR re-
quired under Rule 3.1 shall be as specified on the CPR web-
site. Simultaneous with delivery of the notice of arbitration 
to CPR, the Claimant shall make payment to CPR of the 
appropriate Filing Fee as provided in the Pricing and Fees 
Schedule on the CPR website. In the event the Claimant 
fails to comply with this requirement, CPR may fix a time 
limit within which the Claimant must make payment, fail-
ing which the file shall be closed without prejudice to the 
Claimant’s right to submit the same claim(s) at a later date 
in another notice of arbitration if otherwise permissible. 
CPR shall notify all parties forthwith if it has closed the file 
pursuant to this Rule 3.3.

3.4        The date on which CPR is in receipt of the notice of 
arbitration shall, for all purposes, be deemed to be the date 
of the commencement of the arbitration (“Commencement 
Date”).

3.5        CPR shall notify the Respondent of its time to 
deliver a notice of defense, which shall be 30 days after the 
Commencement Date.

3.6        The Respondent shall, by the date provided by CPR 
under Rule 3.5, simultaneously deliver a notice of defense 
to the Claimant and an electronic copy to CPR. Failure to 
deliver a notice of defense shall not delay the arbitration; 
in the event of such failure, all claims set forth in the notice 
of arbitration shall be deemed denied. Failure to deliver 
a notice of defense shall not excuse the Respondent from 
notifying the Claimant and CPR in writing, by the date 
provided by CPR under Rule 3.5, of the arbitrator designat-
ed for appointment by the Respondent, if the parties have 
agreed that each shall designate an arbitrator.
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3.7        The notice of defense shall include:

a.   The full names, addresses, telephone numbers and 
email addresses for the parties and their counsel;

b.   Any comment on the notice of arbitration that the 
Respondent may deem appropriate;

c.   A statement of the general nature of the Respon-
dent’s defense; and email address of the arbitrator 
designated for appointment by the Respondent, if 
the parties have agreed that each shall designate an 
arbitrator.

3.8        The Respondent may include in its notice of defense 
any counterclaim within the scope of the arbitration clause. 
If it does so, the counterclaim in the notice of defense shall 
include items a, b, c, d and e of Rule 3.2.

3.9        If a counterclaim is asserted in accordance with 
Rule 3.8, CPR shall notify the Claimant of its time to deliver 
a response, which shall be 30 days after CPR’s receipt of the 
notice of defense and counterclaim. Such response shall 
have the same elements as provided in Rule 3.7.b and c for 
the notice of defense. Failure to deliver a reply to a coun-
terclaim shall not delay the arbitration; in the event of such 
failure, all counterclaims set forth in the notice of defense 
shall be deemed denied.

3.10     Claims or counterclaims within the scope of the 
arbitration clause may be freely added, amended or with-
drawn prior to the constitution of the Tribunal and there-
after with the consent of the Tribunal. Notices of defense 
or replies to added or amended claims or counterclaims 
shall be delivered within 20 days after CPR’s receipt of the 
addition or amendment or such other date as specified by 
CPR, or, if the Tribunal has been constituted, by the date 
specified by the Tribunal.

3.11     If a dispute is submitted to arbitration pursuant to a 
submission agreement, this Rule 3 shall apply to the extent 
that it is not inconsistent with the submission agreement.

3.12     Prior to the appointment of any arbitrator, CPR 
may, at the request of any party, allow one or more third 
parties to be joined in the arbitration as a party, unless, 
after giving all parties, including the party or parties to be 
joined, the opportunity to be heard, CPR finds that joinder 
should not be permitted. Any such joinder shall be subject 
to the provisions of Rule 8. Whenever joinder is consid-
ered, CPR may, in its discretion, adjust or set any deadlines 
otherwise provided for in Rules 3, 5 and 6. No additional 
party may be joined after the appointment of any arbitrator, 
unless all parties, including the additional party or parties, 
otherwise agree. A request for joinder shall be addressed to 
CPR together with the CPR Filing Fee, and shall include the 
full name, address, telephone number and email address for 
each party to be joined and its counsel, if any, as well as the 

basis on which the party is proposed to be joined, includ-
ing the text of any relevant arbitration clause or separate 
arbitration agreement.

3.13     a.   CPR may, at the request of a party and
following consultation with the parties, consolidate 
two or more arbitrations pending under these Rules 
into a single arbitration, where:

1.    The parties have agreed to consolidation; or
2.    All of the claims in the arbitrations are 

made under the same arbitration agree-
ment; or

3.    The claims in the arbitrations are made un-
der more than one arbitration agreement, 
the arbitrations are between the same par-
ties, the disputes in the arbitrations arise in 
connection with the same legal relationship, 
and CPR finds the arbitration agreements 
to be compatible.

b.   In deciding whether to consolidate, CPR may take 
into account any circumstances it considers to be 
relevant, including whether one or more arbitra-
tors have been appointed in more than one of the 
arbitrations and, if so, whether the same or differ-
ent persons have been appointed; the existence of 
common issues of law or fact creates the possibility 
of conflicting decisions in the separate arbitration 
proceedings; prejudice resulting from a failure to 
consolidate is not outweighed by the risk of undue 
delay or prejudice to the rights of or hardship to 
parties opposing consolidation; and consolidation 
would serve the interests of justice and efficiency.

c.   When arbitrations are consolidated, they shall be 
consolidated into the arbitration that commenced 
first, unless otherwise agreed by the parties or 
determined by CPR.

d.   Arbitrations shall not be consolidated if the arbitra-
tion agreement prohibits consolidation.

e.   In its discretion, CPR may refer any issues relating to 
consolidation to the CPR International Arbitration 
Council (the “Council”) for determination. Infor-
mation on the Council is set forth in Rule 24 and 
also available on CPR’s website, www.cpradr.org.

Rule 4: Representation

4.1        The parties may be represented or assisted by per-
sons of their choice.

4.2        Each party shall communicate the names, address-
es, telephone numbers, email addresses and function of 
such persons in writing to the other party, to the Tribunal 
and to CPR.

http://www.cpradr.org
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B.     RULES WITH RESPECT TO THE TRIBU-
NAL

Rule 5: Selection of Arbitrators by the Parties

5.1        a.   Number of Arbitrators. 
Absent the parties’ agreement on the number of 
arbitrators, in all cases in which the stated amount 
of the claim or counterclaim does not exceed $3 
million, exclusive of interest or costs under Rule 19, 
a Tribunal shall consist of a sole arbitrator unless 
CPR, in its discretion, decides that three arbitrators 
shall be appointed due to the complexity of the case 
or other considerations. In all other cases, a Tribunal 
shall consist of three arbitrators.

b.  Procedures for Selection. Arbitrators may be 
selected (i) by the parties through direct designa-
tion (Rule 5.2), (ii) by the parties through CPR’s 
screened selection procedure (Rule 5.4), or (iii) 
by the parties through CPR’s list procedure (Rule 
6). Unless the parties have agreed otherwise, any 
arbitrator not designated for appointment by a 
party shall be a member of the CPR Panels of Dis-
tinguished Neutrals (“CPR Panels”) or a candidate 
selected by CPR. Upon request, CPR will provide a 
list of candidates in accordance with the Rules.

c.  Screened Selection As Default Procedure. Where a 
Tribunal is to consist of three arbitrators, Rule 5.4 
shall apply to the selection of the arbitrators absent 
the parties’ agreement on a different procedure.

5.2        a.   Direct Designation By the Parties. 
Where the parties have agreed that two of the three 
arbitrators on a Tribunal are to be directly designat-
ed for appointment by the parties rather than desig-
nated through the screened selection procedure of 
Rule 5.4 or a different procedure, Rules 3.2 and 3.7 
shall apply to the selection of the party-designated 
arbitrators, and a third arbitrator who shall chair 
the Tribunal shall be selected in accordance with 
the procedure set forth in Rule 5.2.c & d.

b.  Where a party has directly designated an arbitra-
tor for appointment under Rule 3.2 or 3.7, CPR 
will query such candidate for their availability and 
request that the candidate disclose in writing any 
circumstances that might give rise to justifiable 
doubt regarding the candidate’s independence or 
impartiality as provided in Rule 7. Upon receipt, 
CPR shall circulate any disclosures made to the 
parties, and, within 10 days after receipt of that 
candidate’s disclosures, a party may object to the 
appointment of any candidate on grounds of lack 
of independence or impartiality by written and 
reasoned notice to CPR, with a copy to the other 

party. CPR shall decide the objection after provid-
ing the non-objecting party with an opportunity to 
comment on the objection. If there is no objection 
to the candidate, or if the objection is overruled 
by CPR, CPR shall appoint the candidate as the 
party-appointed arbitrator, and any subsequent 
challenges of that arbitrator, based on circumstanc-
es subsequently learned, shall be made and decided 
in accordance with the procedures set forth in 
Rules 7.6 – 7.8. At its discretion, CPR may decide 
an objection made under this Rule 5.2.b by refer-
ring it to a Challenge Review Committee pursuant 
to the CPR Challenge Protocol (excluding its fee 
requirement).

c.  Absent the parties’ agreement on a different proce-
dure, CPR shall select the third arbitrator in accor-
dance with the procedure set forth in Rule 6.2.

d.  If the parties have agreed that the party-appointed 
arbitrators shall designate for appointment the 
third arbitrator who shall chair the Tribunal, such 
designation cannot occur until after appointment 
by CPR of both of the party-designated arbitrators. 
The party-appointed arbitrators shall inform CPR 
of the candidate designated by them to be the third 
arbitrator, whereupon CPR will query such candi-
date for availability and request such candidate to 
disclose in writing any circumstances that might 
give rise to justifiable doubt regarding the candi-
date’s independence or impartiality as provided 
in Rule 7. Upon receipt, CPR shall circulate any 
disclosures made to the parties, and, within 10 days 
after receipt of the candidate’s disclosures, a party 
may object to the appointment of such candidate 
on the grounds of lack of independence or impar-
tiality by written and reasoned notice to CPR, with 
a copy to the other party. CPR shall decide the ob-
jection after providing the non-objecting party with 
an opportunity to comment. If there is no objection 
to the candidate, or if the objection is overruled by 
CPR, CPR shall appoint the candidate as the third 
arbitrator, and any subsequent challenges of that 
arbitrator, based on circumstances subsequently 
learned, shall be made and decided in accordance 
with the procedures set forth in Rules 7.6 – 7.8. At 
its discretion, CPR may decide an objection under 
this Rule 5.2.d by referring it to a Challenge Review 
Committee pursuant to the CPR Challenge Proto-
col (excluding its fee requirement).

In the event that the party-appointed arbitrators are unable 
to agree on a third arbitrator within 30 days of CPR’s 
appointment of the second arbitrator, the third arbitrator 
shall be selected as provided in Rule 6.2.

5.3        Selection by the Parties through Means Other 
than Direct Designation or Screened Selection. If Rule 
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5.1.a provides for a Tribunal consisting of a sole arbitrator, 
or if the parties have agreed on a Tribunal consisting of a 
sole arbitrator or of three arbitrators none of whom shall 
be directly designated for appointment by either party or 
designated by either party through screened selection, the 
parties shall attempt jointly to designate such arbitrator(s) 
within 30 days after the deadline for notice of defense 
provided for in Rule 3.6 is due. CPR will query such jointly 
designated candidate(s) in accordance with the procedure 
provided for in Rule 5.2.b. The parties may extend their 
selection process until one or both of them have concluded 
that a deadlock has been reached, but in no event for more 
than 45 days after the notice of defense provided for in Rule 
3.6 is due. In the event the parties are unable to designate 
the arbitrator(s) within the extended selection period, the 
arbitrator(s) shall be selected as provided in Rule 6.2.

5.4         a.  Screened Selection By the Parties. 
Absent party agreement to the contrary, where the 
Tribunal is to consist of three arbitrators, two of the 
arbitrators shall be designated by the parties without 
the arbitrators knowing which party designated each 
of them, as provided for in this Rule 5.4. CPR shall 
conduct a screened selection of party-designated 
arbitrators as follows:

b.  Each party may provide designee(s) to CPR to be 
included in a list of candidates to be circulated to 
the parties by such date as CPR shall set, provid-
ed that neither the party nor anyone acting on its 
behalf has had any ex parte communications with 
the arbitrator candidate relating to the case. CPR 
will query such designee in accordance with the 
procedure provided for in Rule CPR 5.2.b. CPR 
will provide each party a list of candidates, drawn 
in whole or in part from the CPR Panels, including 
any designees provided by the parties, together 
with confirmation of their availability to serve as 
arbitrators and disclosure of any circumstances that 
might give rise to justifiable doubt regarding their 
independence or impartiality as provided in Rule 
7. Within 10 days after the receipt of the CPR list 
of candidates, each party shall designate from the 
list three candidates, in order of preference, for its 
party-designated arbitrator, and so notify CPR and 
the other party in writing.

c.  Within the same 10-day period after receipt of the 
CPR list, a party may also object to the appoint-
ment of any candidate on the list on grounds of 
lack of independence or impartiality by written and 
reasoned notice to CPR, with a copy to the other 
party. CPR shall decide the objection after provid-
ing the non-objecting party with an opportunity to 
comment. If there is no objection to the first can-
didate designated by a party, or if the objection is 
overruled by CPR, CPR shall appoint the candidate 

as the arbitrator, and any subsequent challenges of 
that arbitrator, based on circumstances subsequent-
ly learned, shall be made and decided in accordance 
with the procedures set forth in Rules 7.6 – 7.8. At 
its discretion, CPR may decide an objection under 
this Rule 5.4.b by referring it to a Challenge Review 
Committee pursuant to the CPR Challenge Proto-
col (excluding its fee requirement).

d.  If the independence or impartiality of the first 
candidate designated by a party is successful-
ly challenged, CPR will appoint the subsequent 
candidate designated by that party, in order of the 
party’s indicated preference, provided CPR does not 
sustain any objection made to the appointment of 
that candidate.

e.  Neither CPR nor the parties shall advise or other-
wise provide any information or indication to any 
arbitrator candidate or appointed arbitrator as to 
which party selected either of the party-designated 
arbitrators. No party or anyone acting on its behalf 
shall have any ex parte communications relating to 
the case with any arbitrator candidate or appointed 
arbitrator pursuant to this Rule 5.4.

f.  The chair of the Tribunal will be appointed by CPR 
in accordance with the procedure set forth in Rule 
6.2, which shall proceed concurrently with the 
procedure for appointing the party-designated arbi-
trators provided in subsections a-d above.

5.5        Selection in Multi-party Cases. Where the arbitra-
tion agreement entitles each party to designate an arbitrator 
but there is more than one Claimant or Respondent to the 
dispute, and either the multiple Claimants or the multiple 
Respondents do not jointly designate an arbitrator within 
the time limit set by CPR, CPR shall appoint all of the arbi-
trators as provided in Rule 6.2.

Rule 6: Selection of Arbitrator(s) by CPR

6.1        Whenever (i) a party has failed to designate its ar-
bitrator to be appointed by CPR; (ii) the parties have failed 
jointly to designate the arbitrator(s) to be appointed by 
CPR; (iii) the parties have agreed that the party-designated 
arbitrators who have been appointed by CPR shall desig-
nate the third arbitrator, and such arbitrators have failed to 
designate the third arbitrator; (iv) the parties have provided 
that one or more arbitrators shall be appointed by CPR; or 
(v) the multi-party nature of the dispute calls for CPR to 
appoint all members of a three-member Tribunal pursuant 
to Rule 5.5, the arbitrator(s) required to complete the Tri-
bunal shall be selected as provided in this Rule 6.

6.2        Selection Through CPR List Procedure. Except where 
a party has failed to designate its arbitrator to be appointed 
by CPR, CPR shall proceed as follows:
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a.  At its discretion, CPR shall jointly convene the 
parties by telephone to discuss the selection of the 
arbitrator(s).

b.  Thereafter, CPR shall provide to the parties a list, 
drawn in whole or in part from the CPR Panels, of 
not less than five candidates if one arbitrator is to 
be selected, and of not less than seven candidates if 
two or three arbitrators are to be selected. If either 
party shall so request, such candidates shall be of a 
nationality other than the nationalities of the par-
ties. Such list shall include a brief statement of each 
candidate’s qualifications, availability and disclosure 
in writing of any circumstances that might give 
rise to justifiable doubt regarding the candidate’s 
independence or impartiality as provided in Rule 7. 
Each party shall number the candidates in order of 
preference, shall note any objection it may have to 
any candidate, and shall deliver the list so marked 
to CPR, which, on agreement of the parties, shall 
circulate the delivered lists to the parties.

c.  Any party failing without good cause to return the 
candidate list so marked within 10 days after receipt 
shall be deemed to have assented to all candidates 
listed thereon. 

CPR shall appoint as arbitrator(s) the nominee(s) willing 
to serve for whom the parties collectively have indicated 
the highest preference and who appear to meet the stan-
dards set forth in Rule 7. If a tie should result between two 
candidates, CPR may designate either candidate. If this 
procedure for any reason should fail to result in designation 
of the required number of arbitrators or if a party fails to 
participate in this procedure, CPR shall appoint a person 
or persons whom it deems qualified to fill any remaining 
vacancy, and whom, if either party shall so request, shall be 
of a nationality other than the nationalities of the parties.

6.3        Where a party has failed to designate its arbitrator 
to be appointed by CPR, CPR shall appoint a person whom 
it deems qualified to serve as such arbitrator, taking into ac-
count the nationalities of the parties and any other relevant 
circumstances.

Rule 7: Qualifications, Challenges and Replacement of 
Arbitrator(s)

7.1        Each arbitrator shall be independent and impartial.

7.2        By accepting appointment, each arbitrator shall be 
deemed to be bound by these Rules and any modification 
agreed to by the parties, and to have represented that he 
or she has the time available to devote to the expeditious 
process contemplated by these Rules.

7.3        Each arbitrator shall disclose in writing to CPR 
and the parties prior to appointment in accordance with 
the Rules, and also promptly upon their arising during the 
course of the arbitration, any circumstances that might give 
rise to justifiable doubt regarding the arbitrator’s indepen-
dence or impartiality as well as any additional disclosures 
required by the law of the seat. Such circumstances include 
bias, interest in the result of the arbitration, and past or 
present relations with a party or its counsel.

7.4        No party or anyone acting on its behalf shall have 
any ex parte communications concerning any matter 
relating to the proceeding with any arbitrator or arbitrator 
candidate, except that a party may advise a candidate being 
considered for designation as its party-appointed arbitrator 
of the general nature of the case and discuss the candi-
date’s qualifications, availability, and independence and 
impartiality with respect to the parties, and a party may 
confer with its designated arbitrator after the arbitrator’s 
appointment by CPR regarding the selection of the chair of 
the Tribunal, if the chair is to be selected by agreement of 
the party-appointed arbitrators or the parties. As provided 
in Rule 5.4.d, no party or anyone acting on its behalf shall 
have any ex parte communications relating to the case with 
any arbitrator candidate designated or appointed pursuant 
to Rule 5.4, either before or after that candidate is designat-
ed or appointed.

7.5        Any arbitrator may be challenged if circumstances 
exist or arise that give rise to justifiable doubt regarding 
that arbitrator’s independence or impartiality, provided that 
a party may challenge an arbitrator whom it has designated 
only for reasons of which it becomes aware after the desig-
nation has been made.

7.6        A party may challenge an appointed arbitrator only 
by a notice in writing to CPR, with a copy to the Tribunal 
and the other party, in accordance with the CPR Challenge 
Protocol (excluding its fee requirement) given no later than 
15 days after the challenging party (i) receives notification 
of the appointment of that arbitrator, or (ii) becomes aware 
of the circumstances specified in Rule 7.5, whichever shall 
last occur. The notice shall state the reasons for the chal-
lenge with specificity. The notice shall not be sent to the 
Tribunal when the challenged arbitrator is a party-desig-
nated arbitrator selected through CPR’s screened selection 
procedure as provided in Rule 5.4; in that event, CPR may 
provide each member of the Tribunal with an opportuni-
ty to comment on the substance of the challenge without 
disclosing the identity of the challenging party.

7.7        When an arbitrator has been challenged by a party, 
the other party may agree to the challenge or the arbitrator 
may voluntarily withdraw. Neither of these actions implies 
acceptance of the validity of the challenge.
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7.8        If neither agreed disqualification nor voluntary 
withdrawal occurs, the challenge shall be decided by CPR in 
accordance with the CPR Challenge Protocol (excluding its fee 
requirement) after providing the non-challenging party and 
each member of the Tribunal with an opportunity to comment 
on the challenge.

7.9        In the event of death, resignation or successful chal-
lenge of an arbitrator not designated by a party, a substitute 
arbitrator shall be selected pursuant to the procedure by which 
the arbitrator being replaced was selected. In the event of the 
death, resignation or successful challenge of an arbitrator 
designated by a party, that party may designate a substitute ar-
bitrator; provided, however, that should that party fail to notify 
the Tribunal and the other party of the substitute designation 
within 20 days from the date on which it becomes aware that 
the opening arose, that party’s right of designation shall lapse 
and CPR shall appoint a substitute arbitrator forthwith in 
accordance with these Rules.

7.10     In the event that an arbitrator fails to act or is de jure 
or de facto prevented from duly performing the functions of 
an arbitrator, the procedures provided in Rule 7.9 shall apply 
to the selection of a replacement. If the parties do not agree on 
whether the arbitrator has failed to act or is prevented from 
performing the functions of an arbitrator, either party may 
request CPR to make that determination forthwith.

7.11     If the sole arbitrator or the chair of the Tribunal is re-
placed, the successor shall decide the extent to which any hear-
ings held previously shall be repeated. If any other arbitrator is 
replaced, the Tribunal in its discretion may require that some or 
all prior hearings be repeated.

7.12     If an arbitrator on a three-person Tribunal fails to par-
ticipate in the arbitration, the two other arbitrators shall have 
the power in their sole discretion to continue the arbitration 
and to make any decision, ruling or award, notwithstanding 
the failure of the third arbitrator to participate, unless the par-
ties agree otherwise. In determining whether to continue the 
arbitration or to render any decision, ruling or award without 
the participation of an arbitrator, the two other arbitrators 
shall take into account the stage of the arbitration, the reason, 
if any, expressed by the third arbitrator for such nonparticipa-
tion, and such other matters as they consider appropriate in 
the circumstances of the case. In the event that the two other 
arbitrators determine not to continue the arbitration without 
the participation of the third arbitrator, the procedures provid-
ed in Rule 7.9 shall apply to the selection of a replacement.

Rule 8: Challenges to the Jurisdiction of the Tribunal

8.1        The Tribunal shall have the power to hear and deter-
mine challenges to its jurisdiction, including any objections 

with respect to the existence, validity or scope of the 
arbitration agreement. This authority extends to juris-
dictional challenges with respect to both the subject 
matter of the dispute and the parties to the arbitration.

8.2        The Tribunal shall have the power to deter-
mine the existence, validity or scope of the contract of 
which an arbitration clause forms a part. For the pur-
pose of challenges to the jurisdiction of the Tribunal, 
the arbitration clause shall be considered as separable 
from any contract of which it forms a part.

8.3        Any challenges to the jurisdiction of the Tribu-
nal, except challenges based on the award itself, shall 
be made no later than the notice of defense or, with re-
spect to a counterclaim, the reply to the counterclaim; 
provided, however, that if a claim or counterclaim is 
later added or amended, a challenge to jurisdiction 
over such claim or counterclaim must be made no 
later than the response to such claim or counterclaim 
as provided under these Rules.

C.      RULES WITH RESPECT TO THE 
CONDUCT OF THE ARBITRAL PRO-
CEEDINGS

Rule 9: General Provisions

9.1        Subject to these Rules, the Tribunal may con-
duct the arbitration in such manner as it shall deem 
appropriate while giving each party a fair opportunity 
to present its case and according the parties equality 
of treatment. The chair shall be responsible for the 
organization of arbitral conferences and hearings 
and arrangements with respect to the functioning of 
the Tribunal, and shall keep CPR informed of such 
arrangements throughout the proceedings.

9.2        The proceedings shall be conducted in an 
expeditious manner. The Tribunal is empowered to 
impose reasonable time limits on each phase of the 
proceeding, including without limitation the time 
allotted to each party for presentation of its case and 
for rebuttal. In setting time limits, the Tribunal should 
bear in mind its obligation to manage the proceeding 
efficiently in order to complete proceedings as eco-
nomically and expeditiously as possible.

9.3        The Tribunal shall hold an initial pre-hearing 
conference for the planning and scheduling of the 
proceeding. Such conference shall be held promptly 
after the constitution of the Tribunal. The objective 
of this conference shall be to discuss all elements of 
the arbitration with a view to planning for its future 
conduct and allowing the Tribunal thereafter to issue 
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a procedural order and timetable governing the arbitration. 
Matters to be considered in the initial pre-hearing confer-
ence may include, inter alia, the following:

a.  Procedural matters, such as the desirability of 
bifurcation or other separation of the issues in 
the arbitration; the desirability and practicability 
of consolidating the arbitration with any other 
proceeding; the scheduling of conferences and 
hearings; the need for and costs of translations; the 
scheduling of pre-hearing memoranda; the need for 
and type of record of conferences and hearings, in-
cluding the need for transcripts; the amount of time 
allotted to each party for presentation of its case 
and for rebuttal; the mode, manner and order for 
presenting proof; the need for expert witnesses and 
how expert testimony should be presented; and the 
necessity for any on-site inspection by the Tribunal;

b.  The early identification and narrowing of the issues 
in the arbitration, including the possibility of early 
disposition of any claims, counterclaims, defenses 
or other issues in accordance with Rule 12.6 and the 
CPR Guidelines on Early Disposition of Issues in 
Arbitration;

c.  The possibility of stipulations of fact by the parties 
solely for purposes of the arbitration;

d.  The possibility of appointment of a neutral expert 
by the Tribunal;

e.  The possibility of the parties engaging in settlement 
negotiations, with or without the assistance of a 
mediator, and the possibility of setting of a date 
during the proceeding when CPR will query the 
parties as to their desire to mediate under the CPR 
International Mediation Procedure;

f.  The possibility of implementing steps to address 
issues of cybersecurity and to protect the security of 
information in the arbitration;

g.  The setting of a date for a hearing to be held for the 
presentation of evidence and oral argument if re-
quested by either party or directed by the Tribunal 
as provided in Rule 12.2; and

h.  The adoption of a timetable that would allow the 
Tribunal to render a final award within the time-
frame specified in Rule 15.8.a, or, subject to the 
approval of CPR under Rule 15.8.b, by such later 
date consistent with the objectives of efficiency, ex-
pedition and fairness set forth in Rules 9.1 and 9.2. 

After the initial conference, further pre-hearing or 
other conferences may be held as the Tribunal deems 
appropriate.

9.4        In order to define the issues to be heard and deter-
mined, the Tribunal may, inter alia, make pre-hearing or-

ders for the arbitration and instruct the parties to file more 
detailed statements of claim and of defense and pre-hearing 
memoranda.

9.5        Unless the parties have agreed upon the seat of 
arbitration, CPR may initially determine the seat of the 
arbitration, subject to the power of the Tribunal to deter-
mine finally the seat of the arbitration promptly after its 
constitution. All such determinations shall be made having 
regard for the contentions of the parties and the circum-
stances of the arbitration. The award shall be deemed made 
at the seat. The Tribunal may schedule meetings and hold 
hearings wherever it deems appropriate.

9.6        If the parties have not agreed otherwise, the lan-
guage(s) of the arbitration shall be that of the documents 
containing the arbitration agreement, subject to the power 
of the Tribunal to determine otherwise based upon the 
contentions of the parties and the circumstances of the 
arbitration. The Tribunal may order that any documents 
submitted in other languages shall be accompanied by a 
translation into such language or languages.

9.7        Except as otherwise provided in these Rules, only 
electronic copies of filings, communications and other doc-
uments shall be sent to CPR; hard copies of filings or other 
documents sent to the Tribunal and/or the other party 
should not be sent to CPR in the ordinary course.

Rule 10: Applicable Law(s) and Remedies

10.1     The Tribunal shall apply the substantive law(s) or 
rules of law designated by the parties as applicable to the 
dispute. Failing such a designation by the parties, the Tribu-
nal shall apply such law(s) or rules of law as it determines 
to be appropriate.

10.2     Subject to Rule 10.1, in arbitrations involving the 
application of contracts, the Tribunal shall decide in ac-
cordance with the terms of the contract and shall take into 
account usages of the trade applicable to the contract.

10.3     The Tribunal shall not decide as amiable composi-
teur or ex aequo et bono unless the parties have authorized 
it to do so in writing or on the record.

10.4     The Tribunal may grant any remedy or relief, includ-
ing but not limited to specific performance of a contract, 
which is within the scope of the agreement of the parties 
and permissible under the law(s) or rules of law applicable 
to the dispute pursuant to Rule 10.1, or, if the parties have 
expressly so provided pursuant to Rule 10.3, within the 
Tribunal’s authority to decide as amiable compositeur or ex 
aequo et bono.
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10.5     Unless the parties agree otherwise, the parties ex-
pressly waive and forego any right to punitive, exemplary or 
similar damages unless a statute requires that compensatory 
damages be increased in a specified manner. This provision 
shall not limit the Tribunal’s authority under Rule 19 to 
take into account a party’s dilatory or bad faith conduct in 
the arbitration in apportioning arbitration costs between or 
among the parties.

10.6     A monetary award shall be in the currency or 
currencies of the contract unless the Tribunal considers 
another currency more appropriate, and the Tribunal may 
award such pre-award and post-award interest, simple or 
compound, as it considers appropriate, taking into consid-
eration the contract and applicable law.

Rule 11: Disclosure

The Tribunal may require and facilitate such disclosure as it 
shall determine is appropriate in the circumstances, taking 
into account the needs of the parties and the desirability 
of making disclosure expeditious and cost-effective. The 
Tribunal may issue orders to protect the confidentiality of 
proprietary information, trade secrets and other sensitive 
information disclosed.

Rule 12: Evidence and Hearings

12.1     The Tribunal shall determine the manner in which 
the parties shall present their cases. Unless otherwise 
determined by the Tribunal or agreed by the parties, the 
presentation of a party’s case shall include the submission 
of a pre-hearing memorandum including the following 
elements:

a. A statement of facts;
b. A statement of each claim being asserted;
c. A statement of the applicable law and authorities

upon which the party relies;
d. A statement of the relief requested, including the

basis for any damages claimed; and
e. The evidence to be presented, including documents

relied upon and the name, capacity and subject of
testimony of any witnesses to be called, and the
language in which each witness will testify.

12.2     If either party so requests or the Tribunal so directs, 
a hearing shall be held for the presentation of evidence and 
oral argument. Testimony may be presented in written and/
or oral form as the Tribunal may determine is appropriate. 
The Tribunal is not required to apply the rules of evidence 
used in judicial proceedings. The Tribunal shall deter-
mine the applicability of any privilege or immunity and 
the admissibility, relevance, materiality and weight of the 
evidence offered.

12.3     The Tribunal, in its discretion, may require the par-
ties to produce evidence in addition to that initially offered. 
It may also appoint neutral experts whose testimony shall 
be subject to examination by the parties and the Tribunal 
and to rebuttal.

12.4     The Tribunal shall determine the manner in which 
witnesses are to be examined, including the need and 
arrangements for translation of any witness testimony in 
a language other than the language of the arbitration. The 
Tribunal shall have the right to exclude witnesses from 
hearings during the testimony of other witnesses.

12.5     In order to support the development of the next 
generation of lawyers, the Tribunal, in its discretion, may 
encourage lead counsel to permit more junior lawyers with 
significantly less arbitration experience than lead counsel 
to examine witnesses at the hearing and present argument. 
The Tribunal, in its discretion, may permit experienced 
counsel to provide assistance or support, where appropri-
ate, to a lawyer with significantly less experience during the 
examination of witnesses or argument. Notwithstanding 
the contents of this Rule 12.5, the ultimate decision of who 
speaks on behalf of the client in an arbitration is for the 
parties and their counsel, not the Tribunal.

12.6     Early Disposition of Claims, Counterclaims, Defenses 
and Other Issues

a. Subject to the Tribunal’s instructions pursuant to
Rule. 9.3.b, a party may make a preliminary appli-
cation to the Tribunal to file a motion for early dis-
position of issues, including claims, counterclaims,
defenses, and other legal and factual questions.

b. A preliminary application to file a motion for early
disposition shall set forth:
i. the issue(s) to be resolved;
ii. a short statement of the basis for the proposed

motion for early disposition and relief request-
ed;

iii. how early disposition of the issue(s) will ad-
vance efficient resolution of the overall dispute;
and

iv. the applicant’s proposal as to the procedure by
which the issues submitted for early disposition
would be resolved.

c. The Tribunal shall promptly review the preliminary
application and any responses from the other par-
ty(ies) and determine whether there is a reasonable
likelihood that hearing the motion for early dispo-
sition may result in increased efficiency in resolving
the overall dispute while not unduly delaying the
rendering of a final award.

d. If the Tribunal concludes that hearing the motion
for early disposition of the issue(s) is appropriate,
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it shall instruct the parties as to the procedure to be 
followed, taking into account the proposals by the 
parties. The motion for early disposition may be re-
solved on the basis of written submissions, witness 
testimony by affidavit or other written form, limited 
hearings, or in any other manner the Tribunal shall 
deem appropriate, provided that the party opposing 
the motion has a reasonable opportunity to make 
its factual and other presentations.

e.  The Tribunal shall endeavour to render a decision 
on the motion for early disposition expeditiously, 
which in most circumstances should be within sixty 
(60) days of the date of the motion. The Tribunal 
shall consider whether its decision should be in the 
form of a procedural order or a final, interim or 
partial award. With respect to any interim or partial 
award, the Tribunal may state in its award whether 
it is final for purposes of any judicial proceedings in 
connection therewith.

f.  The Tribunal may apportion the costs of the early 
disposition proceedings between or among the 
parties in accordance with Rule 19.

Rule 13: Interim Measures of Protection

13.1     At the request of a party, the Tribunal may take such 
interim measures as it deems necessary, including measures 
for the preservation of assets, the conservation of goods or 
the sale of perishable goods. The Tribunal may require ap-
propriate security as a condition of ordering such measures.

13.2     A request for interim measures by a party to a court 
shall not be deemed incompatible with the agreement to 
arbitrate or as a waiver of that agreement.

Rule 14: Emergency Measures of Protection by an Emer-
gency Arbitrator

14.1     Unless otherwise agreed by the parties, this Rule 14 
shall be deemed part of any arbitration clause or agreement 
that provides for arbitration under these Rules.

14.2     Prior to the constitution of the Tribunal, any party 
may request that emergency measures be granted under 
this Rule against any other party by an emergency arbitra-
tor appointed for that purpose.

14.3     Emergency measures under this Rule are requested 
by written application to CPR, entitled “Request for Emer-
gency Measures of Protection By an Emergency Arbitrator,” 
describing in reasonable detail the relief sought, the party 
against whom the relief is sought, the grounds for the relief, 
and, if practicable, the evidence and law supporting the 

request. The request shall be delivered in accordance with 
Rule 2.1, and shall certify that all other parties affected have 
been notified of the request or explain the steps taken to 
notify such parties.

14.4     The request for emergency measures by an emergen-
cy arbitrator shall be accompanied by an initial deposit pay-
able to CPR as provided in the Pricing and Fees Schedule 
on the CPR website, www.cpradr.org. CPR shall promptly 
determine whether any further deposit is due to cover the 
fee of CPR and the remuneration of the emergency arbi-
trator, which amount shall be paid within the time period 
determined by CPR.

14.5     Unless the parties have jointly designated an emer-
gency arbitrator to be appointed by CPR, CPR shall appoint 
an emergency arbitrator from a list of arbitrators main-
tained by CPR for that purpose. To the extent practicable, 
CPR shall appoint the emergency arbitrator within one 
business day of CPR’s receipt of the application for emer-
gency measures under this Rule. The emergency arbitrator’s 
fee shall be determined by CPR in consultation with the 
emergency arbitrator. The emergency arbitrator’s fee and 
reasonable out-of-pocket expenses shall be paid from the 
deposit made with CPR.

14.6     Prior to appointment, an emergency arbitrator 
candidate shall disclose to CPR any circumstances that 
might give rise to justifiable doubt regarding the arbitra-
tor’s independence or impartiality within the meaning of 
Rule 7.3. Any challenge to the appointment of an emer-
gency arbitrator must be made within one business day 
of the challenging party’s receipt of CPR’s notification of 
the appointment of the arbitrator and the circumstances 
disclosed. An emergency arbitrator may be challenged on 
any ground for challenging arbitrators generally under Rule 
7. To the extent practicable, CPR shall rule on the challenge 
within one business day after CPR’s receipt of the challenge 
in accordance with the CPR Challenge Protocol (excluding 
its fee requirement). CPR’s ruling on the challenge shall be 
final.

14.7     In the event of death, resignation or successful 
challenge of an emergency arbitrator, CPR shall appoint a 
replacement forthwith in accordance with the procedures 
set forth in Rules 14.5 and 14.6.

14.8     The emergency arbitrator shall determine the proce-
dure to be followed, which shall include, whenever possible, 
reasonable notice to, and an opportunity for hearing (either 
in person, by teleconference or other appropriate means) 
for all affected parties. The emergency arbitrator shall 
conduct the proceedings as expeditiously as possible, and 
shall have the powers vested in the Tribunal under Rule 8, 
including the power to rule on his/her own jurisdiction and 
on the applicability of this Rule 14.

http://www.cpradr.org
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14.9     The emergency arbitrator may grant such emergen-
cy measures as he or she deems necessary, including but 
not limited to measures for the preservation of assets, the 
conservation of goods or the sale of perishable goods.

14.10   The ruling on the request for emergency measures 
shall be made by award or order, and the emergency arbi-
trator may state in such award or order whether or not the 
award or order is final for purposes of any judicial proceed-
ings in connection therewith. The award or order may be 
made conditional upon the provision of security or any act 
or cessation of any act specified in the award or order. The 
award or order may provide for the payment of a specified 
amount in case of noncompliance with its terms.

14.11   The award or order shall specify the emergency 
measures awarded or denied, shall determine the cost of the 
proceedings, which includes CPR’s administrative fees and 
expenses and the emergency arbitrator’s fee and expenses as 
determined by CPR, and shall apportion such costs among 
the parties as the emergency arbitrator deems appropriate. 
The emergency arbitrator may also apportion the parties’ 
reasonable attorneys’ fees and expenses in the award or 
order or in a supplementary award or order. Unless the 
parties agree otherwise, the award or order shall state the 
reasoning on which the award or order rests as the emer-
gency arbitrator deems appropriate.

14.12   Prior to the execution of any emergency arbitrator’s 
award, the emergency arbitrator shall send a copy of the 
award in draft form to CPR for a limited review for format, 
clerical, typographical or computational errors, or any 
errors of a similar nature in the award. CPR shall promptly 
review such award, suggest any corrections to the emergen-
cy arbitrator and the emergency arbitrator shall as soon as 
possible thereafter deliver executed copies of the award to 
CPR, which shall promptly deliver the award to the parties, 
provided no fees, expenses and other charges incurred in 
accordance with the Pricing and Fees Schedule are out-
standing.

14.13   A request for emergency measures by a party to a 
court shall not be deemed incompatible with the agreement 
to arbitrate, including the agreement to this Rule 14, or as a 
waiver of that agreement.

14.14   Unless otherwise agreed by the parties, any agree-
ment by the parties to negotiate, mediate, or use any other 
form of non-binding dispute resolution shall not prevent 
the parties from requesting emergency measures from an 
emergency arbitrator under this Rule 14.

14.15   The emergency arbitrator’s award or order shall 
remain in effect until modified or vacated by the emergency 
arbitrator or the Tribunal. The emergency arbitrator may 

modify or vacate the award or order for good cause. If the 
Tribunal is constituted before the emergency arbitrator has 
rendered an award or order, the emergency arbitrator shall 
retain jurisdiction to render such award or order unless 
and until the Tribunal directs otherwise. Once the Tribunal 
has been constituted, the Tribunal may modify or vacate 
the award or order rendered by the emergency arbitrator.

14.16   The emergency arbitrator shall not serve as a mem-
ber of the Tribunal unless the parties agree otherwise.

Rule 15: The Award

15.1     The Tribunal may make final, interim, interlocutory 
and partial orders or awards. With respect to any interim, 
interlocutory or partial award, the Tribunal may state in its 
award whether or not the award is final for purposes of any 
judicial proceedings in connection therewith.

15.2     All awards shall be in writing and shall state the 
reasoning on which the award rests unless the parties agree 
otherwise. The award shall be deemed to be made at the 
seat of the arbitration and shall contain the date on which 
the award was made. When there are three arbitrators, the 
award shall be made and signed by at least a majority of the 
arbitrators.

15.3     A member of the Tribunal who does not join in an 
award may issue a dissenting opinion. Such opinion shall 
not constitute part of the award.

15.4     Prior to execution of any award, the Tribunal shall 
send a copy of the award in draft form to CPR for a limited 
review for format, clerical, typographical or computational 
errors, or any errors of a similar nature in the award. CPR 
shall promptly review such award and suggest any correc-
tions to the Tribunal.

15.5     Thereafter, as soon as possible, but in no event more 
than 10 days, or such other period as may be specified 
by CPR, the Tribunal shall deliver executed copies of the 
award and of any dissenting opinion to CPR, which shall 
promptly deliver the award and any dissenting opinion to 
the parties provided no fees, expenses and other charges 
incurred in accordance with the Pricing and Fees Sched-
ule are outstanding. If the arbitration law of the country 
where the award is made requires the award to be filed or 
registered, the parties shall bring such requirement to the 
attention of the Tribunal and CPR, and the Tribunal shall 
endeavor to arrange for compliance with such requirement.

15.6     Within 20 days after receipt of the award, either 
party, with notice to the other party and CPR, may request 
the Tribunal to clarify the award; to correct any clerical, 
typographical or computational errors, or any errors of a 
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similar nature in the award; or to make an additional award 
as to claims or counterclaims presented in the arbitration 
but not determined in the award. The Tribunal shall make 
any clarification, correction or additional award requested 
by either party that it deems justified within 30 days after 
receipt of such request. Within 20 days after delivery of the 
award to the parties or, if a party requests a clarification, 
correction or additional award, within 30 days after receipt 
of such request, the Tribunal may make such corrections 
and additional awards on its own initiative as it deems 
appropriate. All clarifications, corrections and additional 
awards shall be in writing, shall be submitted directly to 
CPR by the Tribunal for delivery by CPR to the parties, and 
the provisions of this Rule 15 shall apply to them.

15.7     The award shall be final and binding on the par-
ties, and the parties will undertake to carry out the award 
without delay. If an interpretation, correction or additional 
award is requested by a party, or a correction or additional 
award is made by the Tribunal on its own initiative, as pro-
vided in Rule 15.6, the award shall be final and binding on 
the parties when such clarification, correction or additional 
award is made by the Tribunal or upon the expiration of the 
time periods provided in Rule 15.6 for such clarification, 
correction or additional award to be made, whichever is 
earlier.

15.8      a.   The dispute should in most circumstances be 
heard and submitted to the Tribunal for decision 
within nine months after the initial pre-hearing 
conference required by Rule 9.3. The final award 
should in most circumstances be rendered within 
two months after the close of the proceedings. The 
parties, the Tribunal, and CPR shall use their best 
efforts to meet these timeframes.

b. CPR must approve any scheduling orders or ex-
tensions that would result in the final award being
rendered more than twelve months after the initial
pre-hearing conference. When such approval is
required, CPR in its discretion may convene a call
with the parties and arbitrators to discuss factors
relevant to such request.

Rule 16: Failure to Comply with Rules

Whenever a party fails to comply with these Rules, or any 
order of the Tribunal pursuant to these Rules, in a man-
ner deemed material by the Tribunal, the Tribunal shall, if 
appropriate, fix a reasonable period of time for compliance 
and, if the party does not comply within said period, the 
Tribunal may impose a remedy it deems just, including an 
award on default. Prior to entering an award on default, the 
Tribunal shall require the non-defaulting party to produce 
such evidence and legal argument in support of its conten-
tions as the Tribunal may deem appropriate. The Tribunal 

may receive such evidence and argument without the 
defaulting party’s presence or participation.

D. RULES WITH RESPECT TO COSTS AND
FEES

Rule 17: Arbitrator Fees, Expenses and Deposits

17.1     Each arbitrator shall be compensated on a reason-
able basis determined at the time of appointment for serv-
ing as an arbitrator and shall be reimbursed for any reason-
able travel and other expenses. The compensation for each 
arbitrator should be fully disclosed to all Tribunal members 
and parties. If there is a disagreement concerning the terms 
of compensation, an appropriate rate shall be established 
with the arbitrator by CPR and confirmed in writing to the 
parties. The parties shall be jointly and severally liable for 
such fees and expenses.

17.2     The Tribunal shall determine the necessary advanc-
es on the arbitrator(s) fees and expenses and advise CPR 
which, unless otherwise agreed by the parties, shall invoice 
the parties in equal shares. The amount of any advances 
to cover arbitrator fees and expenses may be subject to 
readjustment at any time during the arbitration. Such funds 
shall be held and disbursed in a manner CPR deems appro-
priate. An accounting will be rendered to the parties and 
any unexpended balance returned at the conclusion of the 
arbitration as may be appropriate.

17.3     If the requested advances are not paid in full within 
20 days after receipt of the request, CPR shall so inform the 
parties and the proceeding may be suspended or terminated 
unless the other party pays the non-paying party’s share sub-
ject to any award on costs.

Rule 18: CPR Administrative Fees and Expenses

18.1     In addition to the CPR Filing Fee, CPR shall charge a 
Case Administrative Fee (“Administrative Fee”) as set forth 
in the Pricing and Fees Schedule. CPR reserves the right in 
special circumstances to adjust the Administrative Fee based 
on developments in the proceeding.

18.2     Unless otherwise agreed by the parties, CPR shall in-
voice the parties in equal shares for the Administrative Fee. 
Payment shall be due on receipt unless other arrangements 
are authorized by CPR. The parties shall be jointly and sev-
erally liable to CPR for the Administrative Fee. In the event 
a party fails to pay as provided in the invoice, the proceeding 
shall be suspended or terminated unless the other party pays 
the non-paying party’s share subject to any award on costs.
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Rule 19: Fixing and Apportionment of Costs

19.1     The Tribunal shall fix the costs of arbitration in its 
award. The costs of arbitration include:

a.   The fees and expenses of members of the Tribunal;
b.  The costs of expert advice and other assistance en-

gaged by the Tribunal;
c.   The travel, translation and other expenses of wit-

nesses to such extent as the Tribunal may deem ap-
propriate;

d.   The costs for legal representation and assistance and 
experts incurred by a party to such extent as the Tri-
bunal may deem appropriate;

e.   The CPR Administrative Fee with respect to the ar-
bitration;

f.   The costs of a transcript; and
g.   The costs of meeting and hearing facilities.

19.2     Subject to any agreement between the parties to the 
contrary, the Tribunal may apportion the costs of arbitration 
between or among the parties in such manner as it deems 
reasonable, taking into account the circumstances of the 
case, the conduct of the parties and their counsel during the 
proceeding, and the result of the arbitration.

E.     MISCELLANEOUS RULES

Rule 20: Confidentiality

Unless the parties agree otherwise, the parties, the arbitra-
tors and CPR shall treat the proceedings, any related dis-
closure and the decisions of the Tribunal, as confidential, 
except in connection with judicial proceedings ancillary to 
the arbitration, such as a judicial challenge to, or enforce-
ment of, an award, and unless otherwise required by law or 
to protect a legal right of a party. To the extent possible, any 
specific issues of confidentiality should be raised with and 
resolved by the Tribunal.

Rule 21: Settlement and Mediation

21.1     Either party may propose settlement negotiations to 
the other party at any time. The Tribunal may suggest that 
the parties explore settlement at such times as the Tribunal 
may deem appropriate.

21.2     With the consent of the parties, the Tribunal at any 
stage of the proceeding may request CPR to arrange for 
mediation of the claims asserted in the arbitration by a 
mediator acceptable to the parties. The mediator shall be 
a person other than a member of the Tribunal. Unless the 
parties agree otherwise, any such mediation shall be con-

ducted under the CPR International Mediation Procedure.

21.3     At any point in the proceeding, CPR may invite the 
parties to mediate under the CPR International Mediation 
Procedure or under any other mediation procedure ac-
ceptable to the parties. Any such mediation shall take place 
concurrently with the arbitration.

21.4     The Tribunal will not be informed of any settlement 
offers or other statements made during settlement nego-
tiations or a mediation between the parties, unless both 
parties consent.

21.5     If the parties settle the dispute before an award is 
made, the Tribunal shall terminate the arbitration and so 
inform CPR. If requested by all parties and accepted by 
the Tribunal, the Tribunal may record the settlement in 
the form of an award made by consent of the parties. The 
Tribunal is not obliged to give reasons for such an award. 
CPR shall issue the award.

Rule 22: Actions against CPR or Arbitrator(s)

Neither CPR nor any arbitrator shall be liable to any party 
for any act or omission in connection with any arbitration 
conducted under these Rules.

Rule 23: Waiver

A party knowing of a failure to comply with any provision 
of these Rules, or any requirement of the arbitration agree-
ment or any direction of the Tribunal, and neglecting to 
state its objections promptly, waives any objection thereto.

Rule 24: Interpretation and Application of Rules

The Tribunal shall interpret and apply these Administered 
International Rules insofar as they relate to the Tribunal’s 
powers and duties. When there is more than one member 
on the Tribunal and a difference arises among them con-
cerning the meaning or application of these Administered 
International Rules, it shall be decided by a majority vote. 
All other Rules shall be interpreted and applied by CPR. 
Unless otherwise provided in the Rules, whenever under 
these Rules CPR is required to make a determination, CPR 
in its discretion may refer the issue for such determination 
to a panel of three members from the CPR International 
Arbitration Council, the composition of which is set forth 
on CPR’s website, www.cpradr.org.

Commentary to come.

http://www.cpradr.org
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RULES FOR NON-ADMINISTERED 
ARBITRATION OF INTERNATIOAL 
DISPUTES (Effective March 1, 2018)

THE CPR RULES
CPR CLAUSES  
A .  GENERAL AND INTRODUCTORY 

RULES
Rule 1: Scope of Application
Rule 2: Notices
Rule 3: Commencement of Arbitration
Rule 4: Representation

B .  RULES WITH RESPECT TO THE TRIBU-
NAL  

Rule 5: Selection of Arbitrators by the Parties
Rule 6: Selection of Arbitrator(s) by CPR
Rule 7: Qualifications, Challenges and Replacement 

of Arbitrator(s)
Rule 8: Challenges to the Jurisdiction of the Tribunal

C . RULES WITH RESPECT TO THE CON-
DUCT OF THE ARBITRAL PROCEED-
INGS

Rule 9: General Provisions
Rule 10: Applicable Law(s) and Remedies
Rule 11: Discovery
Rule 12: Evidence and Hearings
Rule 13: Interim Measures of Protection
Rule 14: Emergency Measures of Protection by an 

Emergency Arbitrator
Rule 15: The Award

D . MISCELLANEOUS RULES
Rule 16: Failure to Comply with Rules
Rule 17: Costs
Rule 18: Confidentiality
Rule 19: Settlement and Mediation
Rule 20: Actions Against CPR or Arbitrator(s)
Rule 21: Waiver
Rule 22: Interpretation and Application of Rules

THE CPR RULES

The primary objective of arbitration is to arrive at a just 
and enforceable result, based on a private procedure that 
is fair, expeditious, economical, and less burdensome and 
adversarial than litigation. This objective is most likely to be 
achieved if the parties and their attorneys:

• adopt well-designed rules of procedure;
• select skilled arbitrators who are able and willing

to actively manage the process;
• limit the issues to focus on the core of the dis-

putes; and
• cooperate on procedural matters even while acting

as effective advocates on substantive issues.

The International Institute for Conflict Prevention and Res-
olution (“CPR”) Rules for Non-Administered Arbitration 
(effective as of March 1, 2018) (the “Rules”) were developed 
by CPR to provide procedures to facilitate the conduct of 
the arbitration process fairly, expeditiously, and economi-
cally. The Rules are designed to be easily understood and it 
is hoped that this Background will be useful to those con-
sidering using the Rules. The Rules are intended in partic-
ular for the complex case, but are suitable regardless of the 
complexity or nature of the case or the amount in dispute.

Every disputant wants to have a reasonable opportunity to 
develop and present its case. Parties that choose arbitration 
over litigation do so in large part out of a need or desire for 
an out-of-court proceeding that is confidential, expeditious 
and cost-effective. The Rules were designed with each of 
these objectives in mind.

The complexity of cases will vary greatly. In rules of general 
application, it is not appropriate to fix hard and fast dead-
lines. Rule 15.7 commits the parties and the arbitrator(s) 
to use their best efforts to assure that the dispute will be 
submitted to the Tribunal for decision within six months 
after the initial pre-hearing conference and that the final 
award will be rendered within one month after the close of 
proceedings. Rule 9.2 empowers the arbitrator(s) to estab-
lish time limits for each phase of the proceeding.

Rule 14 allows for emergency measures by an emergency 
arbitrator prior to tribunal selection. 

Counsel are expected to cooperate fully with the Tribunal 
and with each other to assure that the proceeding will be 
conducted with civility in an efficient, expeditious, and 
economical manner. Rule 17.3 empowers the arbitrators 
in apportioning costs to take into account, inter alia, “the 
circumstances of the case” and “the conduct of the parties 
during the proceeding.” This broad power is intended to 
permit the arbitrators to apportion a greater share of costs 
than they otherwise might to a party that has employed 
tactics the arbitrators consider dilatory, or in other ways has 
failed to cooperate in assuring the efficient conduct of the 
proceeding. 

While most arbitrations involve two parties, the Rules are 
also suitable for proceedings among three or more parties. 
References to “Claimant,” “Respondent” and “other party” 
should be construed to encompass multiple Claimants, 
Respondents or other parties in such multi- party pro-
ceedings. Where necessary, the Rules specifically address 
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particular issues raised in the multi-party context. For 
example, Rule 3.2 provides that the arbitration shall be 
deemed commenced “as to any Respondent” when that Re-
spondent receives the notice of arbitration. Rules 3.10 and 
3.11 deal with joinder and consolidation. Rule 5.4 provides 
for the “screened selection” of party-designated arbitrators 
if the parties have agreed to such procedure, whereby the 
arbitrators to be designated by the parties without knowl-
edge of which party designated them. Rule 5.5 deals with 
the constitution of the Tribunal where the arbitration agree-
ment entitles each party to appoint an arbitrator but there is 
more than one Claimant or Respondent to the dispute. Rule 
9.3(b) deals with the early disposition of claims, defenses 
and other factual and legal issues. Rule 9.3(f) provides for 
the possibility of implementing steps to address issues of 
cybersecurity and protecting the security of information in 
the arbitration.

A new Rule 12.5 encourages the development of the next 
generation of lawyers by empowering the Tribunal to en-
courage lead counsel to share witness examination and/or 
legal argument with more junior attorneys.
 
Commentary, Guidelines and Protocols

CPR has prepared a General Commentary for CPR’s Rules 
for Non-Administered Arbitration of Disputes that should 
be consulted in applying these Rules.  The General Com-
mentary may be found on CPR’s website at www. cpradr.org 
following the text of the Rules.  

CPR has promulgated guidelines and protocols that are 
designed to control time and cost and increase efficiency 
(available on CPR’s website at www.cpradr.org). 

Mediation and Other ADR Procedures

The following Procedures are intended to govern arbitra-
tion proceedings. However, many parties wish to incorpo-
rate in their contract provisions for face-to-face negotiation 
or mediation prior to arbitration.

Parties desiring to use such Procedures should consult the 
CPR Mediation Procedure and CPR’s Dispute Resolution 
Clauses (available on CPR’s website under Model Clauses).
 
Help in Finding or Selecting a Neutral

In addition, some parties may need assistance in finding 
and selecting an appropriate mediator or arbitrator(s). For 
a fee, CPR is available to assist in neutral selection with the 
customized, neutral appointment service of CPR Dispute 
Resolution Services.

To obtain a copy of our Procedures or to find out more 
about our Dispute Resolution Services and fees, visit our 
website under Dispute Resolution Services or call CPR’s 
office at +1.212.949.6490.
 
CPR CLAUSES

Standard Contractual Provisions

The International Institute for Conflict Prevention and 
Resolution Rules for Non-Administered Arbitration of 
International Disputes are intended in particular for use 
in complex commercial arbitrations and are designed to 
assure the expeditious and economical conduct of proceed-
ings. The Rules may be adopted by parties wishing to do so 
by using one of the following standard provisions:

A.  Pre-Dispute

Any dispute arising out of or relating to, this con-
tract, including the breach, termination or validity 
thereof, shall be finally resolved by arbitration 
in accordance with the International Institute 
for Conflict Prevention and Resolution Rules for 
Non-Administered Arbitration of International 
Disputes, by (a sole arbitrator) (three arbitrators, 
of whom each party shall appoint one) (three arbi-
trators, none of whom shall be appointed by either 
party) (three arbitrators, of whom each party shall 
designate one in accordance with the “screened” 
appointment procedure provided in Rule 5.4). 
Judgment upon the award rendered by the arbitra-
tor(s) may be entered by any court having juris-
diction thereof. The seat of the arbitration shall be 
(city, country). The arbitration shall be conducted 
in (language).

B.  Existing Dispute Submission Agreement

We, the undersigned parties, hereby agree to 
submit to arbitration in accordance with the 
International Institute for Conflict Prevention and 
Resolution Rules for Non-Administered Arbitra-
tion of International Disputes (the “Rules”) the 
following dispute:

[Describe briefly]

We further agree that the above dispute shall be 
submitted to (a sole arbitrator) (three arbitrators, 
of whom each party shall appoint one) (three ar-
bitrators, of whom each party shall designate one 
in accordance with the “screened” appointment 
process provided in Rule 5.4) (three arbitrators, 
none of whom shall be appointed by either party). 

http://www.cpradr.org
http://www.cpradr.org
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We further agree that we shall faithfully observe 
this agreement and the International Rules and 
that we shall abide by and perform any award 
rendered by the arbitrator(s). Judgment upon the 
award may be entered by any court having juris-
diction thereof. The seat of the arbitration shall be 
(city, country). The arbitration shall be conducted 
in (language).

 
A.  GENERAL AND INTRODUCTORY RULES

Rule 1:  Scope of Application

1.1  Where the parties to a contract have provided for 
arbitration under the International Institute for 
Conflict Prevention and Resolution (“CPR”) Rules 
for Non-Administered Arbitration of International 
Disputes (the “Rules”), they shall be deemed to have 
made these Rules a part of their arbitration agree-
ment, except to the extent that they have agreed in 
writing, or on the record during the course of the 
arbitral proceeding, to modify these Rules. Unless 
the parties otherwise agree, these Rules, and any 
amendment thereof adopted by CPR, shall apply in 
the form in effect at the time the arbitration is com-
menced. Where parties to a contract have provided 
for CPR arbitration generally, without specifying 
which set of CPR arbitration rules shall apply, the 
CPR Rules for Administered Arbitration of Interna-
tional Disputes shall apply to any arbitration agree-
ment entered into after December 1, 2014, where 
the parties reside in different countries or where the 
contract involves property or calls for performance 
in a country other than the parties’ country or resi-
dence.

 
1.2  These Rules shall govern the arbitration except that 

where any of these Rules is in conflict with a man-
datory provision of applicable arbitration law, that 
provision of law shall prevail.

 
Rule 2:  Notices

2.1  Notices or other communications required under 
these Rules shall be in writing and delivered to the 
address specified in writing by the recipient for 
this purpose or, if no address has been specified, 
to the last known business or residence address of 
the recipient. Notices and communications may be 
given by registered mail, courier, facsimile transmis-
sion, email communication or any other means of 
telecommunication that provides a record thereof. 
Notices and communications shall be deemed to be 
effective as of the date of receipt. Proof of transmis-
sion shall be deemed prima facie proof of receipt 

of any notice or communication given under these 
Rules.

2.2  Time periods specified by these Rules or established 
by the Arbitral Tribunal (the “Tribunal”) shall start 
to run on the day following the day when a notice 
or communication is received, unless the Tribunal 
shall specifically provide otherwise. If the last day of 
such period is an official holiday or a non-business 
day at the place where the notice or communication 
is received, the period is extended until the first 
business day which follows. Official holidays and 
non-business days occurring during the running of 
the period of time are included in calculating the 
period.

 
Rule 3:   Commencement of Arbitration

3.1  The party commencing arbitration (the “Claimant”) 
shall address to the other party (the “Respondent”) a 
notice of arbitration.

3.2  The arbitration shall be deemed commenced as to 
any Respondent on the date on which the notice of 
arbitration is received by the Respondent.

3.3  The notice of arbitration shall include in the text or 
in attachments thereto:

a.  The full names, addresses, telephone numbers 
and email addresses for the parties and their 
counsel;

 
b.  A demand that the dispute be referred to 

arbitration pursuant to the Rules;
 
c.  The text of the arbitration clause or the sepa-

rate arbitration agreement that is involved;
 
d.  A statement of the general nature of the 

Claimant’s claim;
 
e.  The relief or remedy sought; and
 
f.  The name, address, telephone number and 

email address of the arbitrator appointed by 
the Claimant, unless the parties have agreed 
that neither shall appoint an arbitrator or 
that the party-appointed arbitrators shall be 
appointed as provided in Rule 5.4.

3.4  Within 30 days after receipt of the notice of arbitra-
tion, the Respondent shall deliver to the Claimant 
a notice of defense. Failure to deliver a notice of 
defense shall not delay the arbitration; in the event 
of such failure, all claims set forth in the demand 
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shall be deemed denied. Failure to deliver a notice 
of defense shall not excuse the Respondent from no-
tifying the Claimant in writing, within 30 days after 
receipt of the notice of arbitration, of the arbitrator 
appointed by the Respondent, unless the parties have 
agreed that neither shall appoint an arbitrator or that 
the party-appointed arbitrators shall be appointed as 
provided in Rule 5.4.

3.5 The notice of defense shall include:

a.  Any comment on the notice of arbitration 
that the Respondent may deem appropriate;

 
b.  A statement of the general nature of the Re-

spondent’s defense; and
 
c.  The name, address, telephone number and 

email address of the arbitrator appointed 
by the Respondent, unless the parties have 
agreed that neither shall appoint an arbitrator 
or that the party-appointed arbitrators shall 
be appointed as provided in Rule 5.4.

3.6  The Respondent may include in its notice of defense 
any counterclaim within the scope of the arbitration 
clause. If it does so, the counterclaim in the notice of 
defense shall include items (a), (b), (c), (d) and (e) of 
Rule 3.3.

3.7  If a counterclaim is asserted, within 20 days after 
receipt of the notice of defense, the Claimant shall 
deliver to the Respondent a reply to counterclaim 
which shall have the same elements as provided in 
Rule 3.5 for the notice of defense. Failure to deliver 
a reply to counterclaim shall not delay the arbitra-
tion; in the event of such failure, all counterclaims 
set forth in the notice of defense shall be deemed 
denied.

3.8  Claims or counterclaims within the scope of the 
arbitration clause may be freely added, amended or 
withdrawn prior to the establishment of the Tribu-
nal and thereafter with the consent of the Tribunal. 
Notices of defense or replies to amended claims or 
counterclaims shall be delivered within 20 days after 
the addition or amendment.

3.9  If a dispute is submitted to arbitration pursuant to a 
submission agreement, this Rule 3 shall apply to the 
extent that it is not inconsistent with the submission 
agreement.

3.10  Prior to the appointment of any arbitrator, CPR 
may, at the request of any party, allow one or more 
third parties to be joined in the arbitration as a party 

unless, after giving all parties, including the party 
or parties to be joined, an opportunity to be heard, 
CPR finds that joinder should not be permitted. Any 
such joinder shall be subject to the provisions of 
Rule 8. Whenever joinder is considered, CPR may, in 
its discretion, adjust or set any deadlines otherwise 
provided for in Rules 3, 5 and 6. No additional party 
may be joined after the appointment of any arbitra-
tor unless all parties, including the additional party 
or parties, otherwise agree. A request for joinder 
shall be addressed to CPR with a copy to Claimant 
and Claimant’s counsel, if known, and shall include 
the full name, address, telephone number and email 
address for each party to be joined and its counsel, if 
known, as well as the basis on which the party is pro-
posed to be joined, including the text of any relevant 
arbitration clause or separate arbitration agreement.

3.11      a.  CPR may, at the request of a party and follow-
ing consultation with the parties, consolidate 
two or more arbitrations pending under these 
Rules into a single arbitration where:

1. the parties have agreed to consolida-
tion; or

2. all of the claims in the arbitrations 
are made under the same arbitration 
agreement; or

3. where the claims in the arbitrations are 
made under more than one arbitration 
agreement, the arbitrations are between 
the same parties, the disputes in the 
arbitrations arise in connection with 
the same legal relationship, and CPR 
finds the arbitration agreements to be 
compatible.

b.  In deciding whether to consolidate, CPR may 
take into account any circumstances it consid-
ers to be relevant, including whether one or 
more arbitrators have been appointed in more 
than one of the arbitrations, and if so, whether 
the same or different persons have been 
appointed; the existence of common issues of 
law or fact creates the possibility of conflicting 
decisions in the separate arbitration proceed-
ings; prejudice resulting from a failure to 
consolidate is not outweighed by the risk of 
undue delay or prejudice to the rights of or 
hardship to parties opposing consolidation; 
and consolidation would serve the interests of 
justice and efficiency.
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c.  When arbitrations are consolidated, they 
shall be consolidated in the arbitration that 
commenced first, unless otherwise agreed to 
by the parties or determined by CPR.

d.  Arbitrations shall not be consolidated if the 
arbitration agreement prohibits consolidation. 

e.   In its discretion, CPR may refer issues relating 
to consolidation to the CPR International 
Arbitration Council (the Council) for deter-
mination.  Information on the Council is set 
forth in Rule 22 and also available on CPR’s 
website.

 
Rule 4:  Representation

4.1  The parties may be represented or assisted by per-
sons of their choice.

4.2  Each party shall communicate the name, address 
(including email address) and function of such per-
sons in writing to the other party and to the Tribu-
nal.

 
B. RULES WITH RESPECT TO THE TRIBU-

NAL

Rule 5:  Selection of Arbitrators by the Parties

5.1 Unless the parties have agreed in writing on a 
Tribunal consisting of a sole arbitrator or of three 
arbitrators not appointed by parties or appointed as 
provided in Rule 5.4, the Tribunal shall consist of two 
arbitrators, one appointed by each of the parties as 
provided in Rules 3.3 and 3.5, and a third arbitrator 
who shall chair the Tribunal, selected as provided in 
Rule 5.2. Unless otherwise agreed, any arbitrator not 
appointed by a party shall be a member of the CPR 
Panels of Distinguished Neutrals (“CPR Panels”).

5.2  Within 20 days of the appointment of the second 
arbitrator, the two party-appointed arbitrators shall 
appoint a third arbitrator, who shall chair the Tribu-
nal. In the event the party-appointed arbitrators are 
unable to agree on the third arbitrator within that pe-
riod, the third arbitrator shall be selected as provided 
in Rule 6.

5.3  If the parties have agreed on a Tribunal consisting of 
a sole arbitrator or of three arbitrators none of whom 
shall be appointed by either party, the parties shall 
attempt jointly to select such arbitrator(s) within 30 
days after the deadline for notice of defense provided 
for in Rule 3.4 is due. Unless the parties mutually 

agree to extend the time for that selection process, 
any arbitrator(s) not jointly selected by the end of the 
30 day period shall be selected by CPR as provided in 
Rule 6.

5.4  If the parties have agreed on a Tribunal consisting of 
three arbitrators, two of whom are to be designated 
by the parties without knowing which party designat-
ed each of them, as provided in this Rule 5.4, either 
party, following the expiration of the time period for 
the notice of defense, may request CPR in writing, 
with a copy to the other party, to conduct a “screened” 
selection of party-designated arbitrators as follows:

a.  CPR will provide each party with a copy of a 
list of candidates from the CPR Panels togeth-
er with confirmation of their availability to 
serve as arbitrators and disclosures of any cir-
cumstances that might give rise to justifiable 
doubt regarding the candidate’s independence 
or impartiality, as provided in Rule 7. Within 
10 days thereafter, each party shall designate 
from the list three candidates, in order of 
preference, as candidates for its party-desig-
nated arbitrator, and so notify CPR and the 
other party in writing.

 
b.  Within the same 10 day period after receipt 

of the CPR list, a party may also object to the 
appointment of any candidate on the grounds 
of lack of independence or impartiality by 
written and reasoned notice to CPR, with a 
copy to the other party. CPR shall decide the 
objection after providing the non-objecting 
party with an opportunity to comment on 
the objection. If there is no objection to the 
candidate, or if the objection is overruled 
by CPR, CPR shall appoint the candidate as 
arbitrator, and any subsequent challenges of 
that arbitrator, based on circumstances sub-
sequently learned, shall be made and decided 
in accordance with the procedures set forth 
in Rules 7.6 - 8. At its discretion, CPR may 
decide an objection under this Rule 5.4(b) by 
referring it to a Challenge Review Commit-
tee pursuant to the CPR Challenge Protocol 
(excluding its Fee requirement).

 
c.  If the independence or impartiality of the first 

candidate is successfully challenged, CPR will 
appoint the subsequent candidate designated 
by that party, in order of the party’s indicate 
preference, provided CPR does not sustain 
any objection made to the appointment of 
that candidate.
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d.  Neither CPR nor the parties shall advise or 
otherwise provide any information or indica-
tion to any arbitrator candidate or arbitrator 
as to which party selected either of the par-
ty-designated arbitrators. No party or anyone 
acting on its behalf shall have any ex parte 
communications relating to the case with any 
arbitrator or arbitrator candidate designated 
or appointed pursuant to this Rule 5.4.

 
e.  Unless the parties otherwise agree, the chair 

of the Tribunal will be appointed by CPR in 
accordance with the procedure set forth in 
Rule 6.4, which shall proceed concurrently 
with the procedure for appointing the party- 
designated arbitrators provided in subsections 
(a)-(d) above.

 
f.  The compensation of all members of the 

Tribunal appointed pursuant to Rule 5.4 shall 
be administered by the chair of the Tribunal 
in accordance with Rule 17. 

5.5  Where the arbitration agreement entitles each party 
to appoint an arbitrator but there is more than one 
Claimant or Respondent to the dispute, and either 
the multiple Claimants or the multiple Respondents 
do not jointly appoint an arbitrator within the time 
period provided in Rules 3.3 and 3.5, CPR shall 
appoint all of the arbitrators as provided in Rule 6.4.

 
Rule 6:  Selection of Arbitrator(s) by CPR

6.1  Whenever (i) a party has failed to appoint the 
arbitrator to be appointed by it; (ii) the parties have 
failed to appoint the arbitrator(s) to be appointed by 
them acting jointly; (iii) the party- appointed arbi-
trators have failed to appoint the third arbitrator; (iv) 
the parties have provided that one or more arbitra-
tors shall be appointed by CPR; or (v) the multi-par-
ty nature of the dispute calls for CPR to appoint all 
members of a three-member Tribunal pursuant to 
Rule 5.5, the arbitrator(s) required to complete the 
Tribunal shall be selected as provided in this Rule 6, 
and either party may request CPR in writing, with 
copy to the other party, to proceed pursuant to this 
Rule 6.

6.2  The written request may be made as follows:

a.  If a party has failed to appoint the arbitrator 
to be appointed by it, or the parties have failed 
to appoint the arbitrator(s) to be appointed 
by them through agreement, at any time after 
such failure to make a timely appointment has 
occurred.

b.  If the party-appointed arbitrators have failed 
to appoint the third arbitrator, as soon as the 
time period provided in Rule 5.2 has expired.

c.  If the arbitrator(s) are to be appointed by 
CPR, as soon as the notice of defense is due.

6.3  The written request shall include complete copies of 
the notice of arbitration and the notice of defense 
or, if the dispute is submitted under a submission 
agreement, a copy of the agreement supplemented by 
the notice of arbitration and notice of defense if they 
are not part of the agreement.

6.4  Except where a party has failed to appoint the ar-
bitrator to be appointed by it, CPR shall proceed as 
follows:

a.  Promptly following receipt by it of the request 
provided for in Rule 6.3, CPR shall convene 
the parties in person or by telephone to at-
tempt to select the arbitrator(s) by agreement 
of the parties.

b.  If the procedure provided for in (a) does not 
result in the required number of arbitrators, 
CPR shall submit to the parties a list of not 
less than five candidates if one arbitrator 
remains to be selected, and of not less than 
seven candidates if two or three arbitrators are 
to be selected. If either party shall so request, 
such candidates shall be of a nationality other 
than the nationality of the parties. Such list 
shall include a brief statement of each candi-
date’s qualifications. Each party shall number 
the candidates in order of preference, shall 
note any objection it may have to any candi-
date, and shall deliver the list so marked to 
CPR which, on agreement of the parties, shall 
circulate the delivered lists to the parties.

c. Any party failing without good cause to 
return the candidate list so marked within 
10 days after receipt shall be deemed to have 
assented to all candidates listed thereon. CPR 
shall designate as arbitrator(s) the nominee(s) 
willing to serve for whom the parties collec-
tively have indicated the highest preference 
and who appear to meet the standards set 
forth in Rule 7. If a tie should result between 
two candidates, CPR may designate either 
candidate. If this procedure for any reason 
should fail to result in designation of the re-
quired number of arbitrators or if a party fails 
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to participate in this procedure, CPR shall 
appoint a person or persons whom it deems 
qualified to fill any remaining vacancy, and 
whom, if either party shall so request, shall be 
of a nationality other than the nationality of 
the parties.

6.5  Where a party has failed to appoint the arbitrator 
to be appointed by it, CPR shall appoint a person 
whom it deems qualified to serve as such arbitrator, 
taking into account the nationalities of the parties 
and other relevant circumstances.

 
Rule 7: Qualifications, Challenges and Replacement of 

Arbitrator(s)

7.1  Each arbitrator shall be independent and impartial.

7.2 By accepting appointment, each arbitrator shall be 
deemed to be bound by these Rules and any modifi-
cation agreed to by the parties, and to have repre-
sented that he or she has the time available to devote 
to the expeditious process contemplated by these 
Rules.

7.3  Taking into account applicable law, each arbitrator 
shall disclose in writing to the Tribunal and the 
parties at the time of his or her appointment and 
promptly upon their arising during the course of 
the arbitration any circumstances that might give 
rise to justifiable doubt regarding the arbitrator’s 
independence or impartiality as well as any addition-
al disclosures required by the law of the seat. Such 
circumstances include bias, interest in the result of 
the arbitration, and past or present relations with a 
party or its counsel.

7.4 No party or anyone acting on its behalf shall have 
any ex parte communications concerning any matter 
relating to the proceeding with any arbitrator or 
arbitrator candidate, except that a party may advise 
a candidate for appointment as its party-appoint-
ed arbitrator of the general nature of the case and 
discuss the candidate’s qualifications, availability, 
and  independence and impartiality with respect to 
the parties, and  a party may confer with its par-
ty-appointed arbitrator regarding the selection of the 
chair of the Tribunal. As provided in Rule 5.4(d), no 
party or anyone acting on its behalf shall have any 
ex parte communications relating to the case with 
any arbitrator or arbitrator candidate designated or 
appointed pursuant to Rule 5.4.

7.5  Any arbitrator may be challenged if circumstances 
exist or arise that give rise to justifiable doubt re-
garding that arbitrator’s independence or impartiali-

ty, provided that a party may challenge an arbitrator 
whom it has appointed only for reasons of which 
it becomes aware after the appointment has been 
made.

7.6  A party may challenge an arbitrator only by a notice 
in writing to CPR, with a copy to the Tribunal and 
the other party, given no later than 10 days after 
the challenging party (i) receives notification of the 
appointment of that arbitrator, or (ii) becomes aware 
of the circumstances specified in Rule 7.5, whichever 
shall last occur. The notice shall state the reasons for 
the challenge with specificity. The notice shall not be 
sent to the Tribunal when the challenged arbitrator is 
a party-designated arbitrator selected as provided in 
Rule 5.4; in that event, CPR may provide each mem-
ber of the Tribunal with an opportunity to comment 
on the substance of the challenge without disclosing 
the identity of the party.

7.7  When an arbitrator has been challenged by a party, 
the other party may agree to the challenge or the 
arbitrator may voluntarily withdraw. Neither of these 
actions implies acceptance of the validity of the chal-
lenge.

7.8  If neither agreed disqualification nor voluntary 
withdrawal occurs, the challenge shall be decided by 
CPR, after providing the non-challenging party and 
each member of the Tribunal with an opportunity to 
comment on the challenge.

7.9  In the event of death, resignation or successful 
challenge of an arbitrator not appointed by a party, 
a substitute arbitrator shall be selected pursuant to 
the procedure by which the arbitrator being replaced 
was selected. In the event of the death, resignation 
or successful challenge of an arbitrator appointed by 
a party, that party may appoint a substitute arbitra-
tor; provided, however, that should that party fail to 
notify the Tribunal (or CPR, if the Tribunal has been 
constituted as provided in Rule 5.4) and the other 
party of the substitute appointment within 20 days 
from the date on which it becomes aware that the 
opening arose, that party’s right of appointment shall 
lapse and the Tribunal shall promptly request CPR to 
appoint a substitute arbitrator forthwith.

7.10  In the event that an arbitrator fails to act or is de 
jure or de facto prevented from duly performing the 
functions of an arbitrator, the procedures provided 
in Rule 7.9 shall apply to the selection of a replace-
ment. If the parties do not agree on whether the 
arbitrator has failed to act or is prevented from 
performing the functions of an arbitrator, either 
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party may request CPR to make that determination 
forthwith.

7.11  If the sole arbitrator or the chair of the Tribunal is 
replaced, the successor shall decide the extent to 
which any hearings held previously shall be repeat-
ed. If any other arbitrator is replaced, the Tribunal 
in its discretion may require that some or all prior 
hearings be repeated.

7.12  If an arbitrator on a three-person Tribunal fails to 
participate in the arbitration, the two other arbitra-
tors shall have the power in their sole discretion to 
continue the arbitration and to make any decision, 
ruling or award, notwithstanding the failure of the 
third arbitrator to participate, unless the parties 
agree otherwise. In determining whether to contin-
ue the arbitration or to render any decision, ruling 
or award without the participation of an arbitrator, 
the two other arbitrators shall take into account the 
stage of the arbitration, the reason, if any, expressed 
by the third arbitrator for such non-participation, 
and such other matters as they consider appropriate 
in the circumstances of the case. In the event that 
the two other arbitrators determine not to continue 
the arbitration without the participation of the third 
arbitrator, the procedures provided in Rule 7.9 shall 
apply to the selection of a replacement.

 
Rule 8:  Challenges to the Jurisdiction of the Tribu-

nal

8.1  The Tribunal shall have the power to hear and 
determine challenges to its jurisdiction, including 
any objections with respect to the existence, scope or 
validity of the arbitration agreement. This authority 
extends to jurisdictional challenges with respect to 
both the subject matter of the dispute and the parties 
to the arbitration.

8.2  The Tribunal shall have the power to determine the 
existence, validity or scope of the contract of which 
an arbitration clause forms a part. For the purposes 
of challenges to the jurisdiction of the Tribunal, the 
arbitration clause shall be considered as separable 
from any contract of which it forms a part.

8.3  Any challenges to the jurisdiction of the Tribunal, 
except challenges based on the award itself, shall be 
made not later than the notice of defense or, with 
respect to a counterclaim, the reply to the counter-
claim; provided, however, that if a claim or coun-
terclaim is later added or amended such a challenge 
may be made not later than the response to such 
claim or counterclaim as provided under these Rules.

 

C.  RULES WITH RESPECT TO THE CON-
DUCT OF THE ARBITRAL PROCEED-
INGS

Rule 9:     General Provisions

9.1  Subject to these Rules, the Tribunal may conduct the 
arbitration in such manner as it shall deem appro-
priate. The chair shall be responsible for the orga-
nization of arbitral conferences and hearings and 
arrangements with respect to the functioning of the 
Tribunal.

9.2  The proceedings shall be conducted in an expedi-
tious manner. The Tribunal is empowered to impose 
time limits it considers reasonable on each phase 
of the proceeding, including without limitation the 
time allotted to each party for presentation of its case 
and for rebuttal. In setting time limits, the Tribunal 
should bear in mind its obligation to manage the 
proceeding firmly in order to complete proceedings 
as economically and expeditiously as possible.

9.3  The Tribunal shall hold an initial pre-hearing 
conference for the planning and scheduling of the 
proceeding. Such conference shall be held prompt-
ly after the constitution of the Tribunal, unless the 
Tribunal is of the view that further submissions from 
the parties are appropriate prior to such conference. 
The objective of this conference shall be to discuss all 
elements of the arbitration with a view to planning 
for its future conduct. Matters to be considered in 
the initial pre-hearing conference may include, inter 
alia, the following:

a.  Procedural matters (such as the timing and 
manner of any required disclosure; the desir-
ability of bifurcation or other separation of 
the issues in the arbitration; the desirability 
and practicability of consolidating the arbitra-
tion with any other proceeding; the sched-
uling of conferences and hearings; the need 
for and costs of translations; the scheduling 
of prehearing memoranda; the need for and 
type of record of conferences and hearings, 
including the need for transcripts; the amount 
of time allotted to each party for presentation 
of its case and for rebuttal; the mode, manner 
and order for presenting proof; the need for 
expert witnesses and how expert testimony 
should be presented; and the necessity for any 
on-site inspection by the Tribunal);

b.  The early identification and narrowing of 
the issues in the arbitration, including the 
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possibility of early disposition of any issues 
in accordance with CPR Guidelines on Early 
Disposition of Issues in Arbitration;

c.  The possibility of stipulations of fact and 
admissions by the parties solely for purposes 
of the arbitration, as well as simplification of 
document authentication;

d.  The possibility of appointment of a neutral 
expert by the Tribunal;

e.  The possibility of the parties engaging in 
settlement negotiations, with or without the 
assistance of a mediator; and

f.  The possibility of implementing steps to 
address issues of cybersecurity and to protect 
the security of information in the arbitration.  
After the initial conference, further pre-hear-
ing or other conferences may be held as the 
Tribunal deems appropriate.

9.4  In order to define the issues to be heard and deter-
mined, the Tribunal may, inter alia, make pre-hear-
ing orders and instruct the parties to file more 
detailed statements of claim and of defense, and 
pre-hearing memoranda.

9.5  Unless the parties have agreed upon the place of 
arbitration, the Tribunal shall fix the place of arbitra-
tion based upon the contentions of the parties and 
the circumstances of the arbitration. The award shall 
be deemed made at such place. The Tribunal may 
schedule meetings and hold hearings wherever it 
deems appropriate.

 
Rule 10: Applicable Law(s) and Remedies

10.1  The Tribunal shall apply the substantive law(s) or 
rules of law designated by the parties as applicable to 
the dispute. Failing such a designation by the parties, 
the Tribunal shall apply such law(s) or rules of law as 
it determines to be appropriate.

10.2  Subject to Rule 10.1, in arbitrations involving the 
application of contracts, the Tribunal shall decide in 
accordance with the terms of the contract and shall 
take into account usages of the trade applicable to 
the contract.

10.3  The Tribunal shall not decide as amiable compositeur 
or ex aequo et bono unless the parties have autho-
rized it to do so in writing or on the record.

10.4  The Tribunal may grant any remedy or relief, includ-
ing but not limited to specific performance of a con-
tract, which is within the scope of the agreement of 
the parties and permissible under the law(s) or rules 
of law applicable to the dispute pursuant to Rule 
10.1, or, if the parties have expressly so provided 
pursuant to Rule 10.3, within the Tribunal’s authority 
to decide as amiable compositeur or ex aequo et bono. 

10.5 Unless the parties agree otherwise, the parties 
expressly waive and forego any right to punitive, 
exemplary or similar damages unless a statute 
requires that compensatory damages be increased 
in a specified manner. This provision shall not limit 
the Tribunal’s authority under Rule 17.3 to take into 
account a party’s dilatory or bad faith conduct in the 
arbitration in apportioning arbitration costs between 
or among the parties.

10.6 A monetary award shall be in the currency or cur-
rencies of the contract unless the Tribunal considers 
another currency more appropriate, and the Tribunal 
may award such pre-award and post-award interest, 
simple or compound, as it considers appropriate, 
taking into consideration the contract and applicable 
law.

Rule 11: Disclosure

The Tribunal may require and facilitate such dis-
closure as it shall determine is appropriate in the 
circumstances, taking into account the needs of the 
parties and the desirability of making disclosure 
expeditious and cost-effective. The Tribunal may 
issue orders to protect the confidentiality of propri-
etary information, trade secrets and other sensitive 
information disclosed

 
Rule 12: Evidence and Hearings

12.1  The Tribunal shall determine the manner in which 
the parties shall present their cases. Unless otherwise 
determined by the Tribunal or agreed by the parties, 
the presentation of a party’s case shall include the 
submission of a pre- hearing memorandum includ-
ing the following elements:

a.  a statement of facts;

b.  a statement of each claim being asserted;

c.  a statement of the applicable law and authori-
ties upon which the party relies;
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d.  a statement of the relief requested, including 
the basis for any damages claimed; and

e.  the evidence to be presented, including docu-
ments relied upon and the name, capacity and 
subject of testimony of any witnesses to be 
called and the language in which each witness 
will testify.

12.2  If either party so requests or the Tribunal so di-
rects, a hearing shall be held for the presentation 
of evidence and oral argument. Testimony may 
be presented in written and/ or oral form as the 
Tribunal may determine is appropriate. The Tribunal 
is not required to apply the rules of evidence used 
in judicial proceedings, provided, however, that the 
Tribunal shall apply the lawyer-client privilege and 
the work product immunity.

 The Tribunal shall determine the applicability of any 
privilege or immunity and the admissibility, rele-
vance, materiality and weight of the evidence offered.

12.3  The Tribunal, in its discretion, may require the par-
ties to produce evidence in addition to that initially 
offered. It may also appoint neutral experts whose 
testimony shall be subject to cross-examination and 
rebuttal.

12.4  The Tribunal shall determine the manner in which 
witnesses are to be examined. The Tribunal shall 
have the right to exclude witnesses from hearings 
during the testimony of other witnesses.

12.5  In order to support the development of the next 
generation of lawyers, the Tribunal, in its discre-
tion, may encourage lead counsel to permit more 
junior lawyers with significantly less arbitration 
experience than lead counsel to examine witnesses 
at the hearing and present argument. The Tribunal, 
in its discretion, may permit experienced counsel 
to provide assistance or support, where appropriate, 
to a lawyer with significantly less experience during 
the examination of witnesses or argument. Notwith-
standing the contents of this Rule 12.5, the ultimate 
decision of who speaks on behalf of the client in an 
arbitration is for the parties and their counsel, not 
the Tribunal.

 
Rule 13:  Interim Measures of Protection

13.1  At the request of a party, the Tribunal may take such 
interim measures as it deems necessary, including 
measures for the preservation of assets, the con-
servation of goods or the sale of perishable goods. 

The Tribunal may require appropriate security as a 
condition of ordering such measures.

13.2  A request for interim measures by a party to a court 
shall not be deemed incompatible with the agree-
ment to arbitrate or as a waiver of that agreement.

 
Rule 14: Emergency Measures of Protection by an Emer-

gency Arbitrator 

14.1  Unless otherwise agreed by the parties, this Rule 
14 shall be deemed part of any arbitration clause or 
agreement that provides for arbitration under these 
Rules.

14.2  Prior to the constitution of the Tribunal, any party 
may request that emergency measures be granted 
under this Rule against any other party by an emer-
gency arbitrator appointed for that purpose.

14.3  Emergency measures under this Rule are requested 
by written application to CPR, entitled “Request for 
Emergency Measures of Protection By an Emergency 
Arbitrator,” describing in reasonable detail the relief 
sought, the party against whom the relief is sought, 
the grounds for the relief, and, if practicable, the 
evidence and law supporting the request. The request 
shall be delivered in accordance with Rule 2.1, and 
shall certify that all other parties affected have been 
notified of the request or explain the steps taken to 
notify such parties.

14.4  The request for emergency measures shall be accom-
panied by an initial deposit of $2000, paid to CPR by 
wire, check, credit card or draft. CPR shall promptly 
determine, pursuant to its administrative rules, any 
further deposit due to cover the fee of CPR and the 
remuneration of the emergency arbitrator, which 
amount shall be paid within the time period deter-
mined by CPR.

14.5  If the parties agree upon an emergency arbitrator 
within one business day of the request, that arbi-
trator shall be appointed. If there is no such timely 
agreement, CPR shall appoint an emergency arbitra-
tor from a list of arbitrators maintained by CPR for 
that purpose. To the extent practicable, CPR shall ap-
point the emergency arbitrator within one business 
day of CPR’s receipt of the application for emergency 
measures under this Rule. The emergency arbitrator’s 
fee shall be determined by CPR in consultation with 
the emergency arbitrator.  The emergency arbitrator’s 
fee and reasonable out-of-pocket expenses shall be 
paid from the deposit made with CPR.
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14.6  Prior to accepting appointment, an emergency 
arbitrator candidate shall disclose to CPR any cir-
cumstances that might give rise to justifiable doubt 
regarding the arbitrator’s independence or impar-
tiality within the meaning of Rule 7.3. Any challenge 
to the appointment of an emergency arbitrator must 
be made within one business day of the challenging 
party’s receipt of CPR’s notification of the appoint-
ment of the arbitrator and the circumstances dis-
closed. An emergency arbitrator may be challenged 
on any ground for challenging arbitrators generally 
under Rule To the extent practicable, CPR shall rule 
on the challenge within one business day after CPR’s 
receipt of the challenge. CPR’s ruling on the chal-
lenge shall be final.

14.7  In the event of death, resignation or successful chal-
lenge of an emergency arbitrator, CPR shall appoint 
a replacement forthwith in accordance with the 
procedures prescribed in Rules 14.5 and 14.6.

14.8  The emergency arbitrator shall determine the proce-
dure to be followed, which shall include, whenever 
possible, reasonable notice to, and an opportunity 
for hearing (either in person, by teleconference or 
other appropriate means), all affected parties. The 
emergency arbitrator shall conduct the proceedings 
as expeditiously as possible, and shall have the pow-
ers vested in the Tribunal under Rule 8, including 
the power to rule on his/her own jurisdiction and 
the applicability of this Rule 14.

14.9  The emergency arbitrator may grant such emergency 
measures as he or she deems necessary, including 
but not limited to measures for the preservation of 
assets, the conservation of goods or the sale of per-
ishable goods.

14.10  The ruling on the request for emergency measures 
shall be made by award or order, and the emergency 
arbitrator may state in such award or order whether 
or not the emergency arbitrator views the award or 
order as final for purposes of any judicial proceed-
ings in connection therewith. The award or order 
may be made conditional upon the provision of se-
curity or any act or omission specified in the award 
or order. The award or order may provide for the 
payment of a specified amount in case of noncompli-
ance with its terms.

14.11  The award or order shall specify the relief awarded 
or denied, shall determine the cost of the proceed-
ings, including CPR’s administrative fee, the arbitra-
tor’s fee and expenses as determined by CPR, and 

apportion such costs among the parties as the emer-
gency arbitrator deems appropriate. The emergency 
arbitrator may also apportion the parties’ reasonable 
attorneys’ fees and expenses in the award or order 
or in a supplementary award or order. Unless the 
parties agree otherwise, the award or order shall 
state the reasoning on which the award or order rests 
as the emergency arbitrator deems appropriate.

14.12  A request for emergency measures by a party to a 
court shall not be deemed incompatible with the 
agreement to arbitrate, including the agreement to 
this Rule 14, or as a waiver of that agreement.

14.13  The award or order shall remain in effect until 
modified or vacated by the emergency arbitrator or 
the Tribunal. The emergency arbitrator may modify 
or vacate the award or order for good cause. If the 
Tribunal is constituted before the emergency arbitra-
tor has rendered an award or order, the emergency 
arbitrator shall retain jurisdiction to render such 
award or order unless and until the Tribunal directs 
otherwise. Once the Tribunal has been constituted, 
the Tribunal may modify or vacate the award or 
order rendered by the emergency arbitrator.

14.14  The emergency arbitrator shall not serve as a mem-
ber of the Tribunal unless the parties agree other-
wise.

 
Rule 15: The Award

15.1  The Tribunal may make final, interim, interlocutory 
and partial awards. With respect to any interim, in-
terlocutory or partial award, the Tribunal may state 
in its award whether or not the award is final for 
purposes of any judicial proceedings in connection 
therewith.

15.2  All awards shall be in writing and shall state the rea-
soning on which the award rests unless the parties 
agree otherwise. The award shall be deemed to be 
made at the seat of arbitration and shall contain the 
date on which the award was made. When there are 
three arbitrators, the award shall be made and signed 
by at least a majority of the arbitrators.

15.3  A member of the Tribunal who does not join in an 
award may issue a dissenting opinion. Such opinion 
shall not constitute part of the award.

15.4  Executed copies of awards and of any dissenting 
opinion shall be delivered by the Tribunal to the 
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parties.  If the arbitration law of the country where 
the award is made requires the award to be filed or 
registered, the parties shall bring such requirements 
to the attention of the Tribunal, and the Tribunal 
shall endeavor to arrange for compliance with such 
requirement.

15.5  Within 20 days after receipt of the award, either 
party, with notice to the other party, may request the 
Tribunal to clarify the award; to correct any clerical, 
typographical or computation errors, or any errors 
of a similar nature in the award; or to make an addi-
tional award as to claims or counterclaims presented 
in the arbitration but not determined in the award. 
The Tribunal shall make any clarification, correction 
or additional award requested by either party that it 
deems justified within 30 days after receipt of such 
request. Within 20 days after delivery of the award 
to the parties or, if a party requests a clarification, 
correction or additional award, within 30 days after 
receipt of such request, the Tribunal may make 
such corrections and additional awards on its own 
initiative as it deems appropriate. All clarifications, 
corrections, and additional awards shall be in writ-
ing, and the provisions of this Rule 15 shall apply to 
them.

15.6  The award shall be final and binding on the parties, 
and the parties will undertake to carry out the award 
without delay. If an interpretation, correction or 
additional award is requested by a party, or a correc-
tion or additional award is made by the Tribunal on 
its own initiative as provided in Rule 15.5, the award 
shall be final and binding on the parties when such 
clarification, correction or additional award is made 
by the Tribunal or upon the expiration of the time 
periods provided in Rule 15.5 for such clarification, 
correction or additional award to be made, whichev-
er is earlier.

15.7  The dispute should in most circumstances be 
submitted to the Tribunal for decision within six 
months after the initial pre-hearing conference 
required by Rule 9.3. The final award should in most 
circumstances be rendered within one month after 
the close of proceedings. The parties and the Tribu-
nal shall use their best efforts to comply with this 
schedule.

 
D.  MISCELLANEOUS RULES

Rule 16: Failure to Comply with Rules

Whenever a party fails to comply with these Rules, 
or any order of the Tribunal pursuant to these Rules, 

in a manner deemed material by the Tribunal, 
the Tribunal,  if appropriate, shall fix a reasonable 
period of time for compliance and, if the party does 
not comply within said period, the Tribunal may 
impose a remedy it deems just, including an award 
on default. Prior to entering an award on default, 
the Tribunal shall require the non-defaulting party 
to produce evidence and legal argument in support 
of its contentions as the Tribunal may deem appro-
priate. The Tribunal may receive such evidence and 
argument without the defaulting party’s presence or 
participation.

 
Rule 17: Costs

17.1  Each arbitrator shall be compensated on a reason-
able basis determined at the time of appointment 
for serving as an arbitrator and shall be reimbursed 
for any reasonable travel and other expenses. The 
compensation for each arbitrator should be fully dis-
closed to all Tribunal members and parties. If there 
is a disagreement concerning the terms of compen-
sation, an appropriate rate shall be established with 
the arbitrator by CPR and confirmed in writing to 
the parties. Subject to any agreement between the 
parties to the contrary, the parties shall be jointly 
and severally liable for such fees and expenses. 

17.2  The Tribunal shall fix the costs of arbitration in its 
award. The costs of arbitration include:

a.  The fees and expenses of members of the 
Tribunal;

b.  The costs of expert advice and other assis-
tance engaged by the Tribunal;

c.  The travel and other expenses of witnesses to 
such extent as the Tribunal may deem appro-
priate;

d.  The costs for legal representation and assis-
tance and experts incurred by a party to such 
extent as the Tribunal may deem appropriate;

e.  The charges and expenses of CPR with respect 
to the arbitration;

f.  The costs of a transcript; and

g.  The costs of meeting and hearing facilities.

17.3  Subject to any agreement between the parties to 
the contrary, the Tribunal may apportion the costs 
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of arbitration between or among theparties in such 
manner as it deems reasonable, taking into account 
the circumstances of the case, the conduct of the 
parties during the proceeding, and the result of the 
arbitration.

17.4  The Tribunal may request each party to deposit 
an appropriate amount as an advance for the costs 
referred to in Rule 17.2, except those specified in 
subparagraph (d), and, during the course of the 
proceeding, it may request supplementary deposits 
from the parties. Any such funds shall be held and 
disbursed in such a manner as the Tribunal may 
deem appropriate.

17.5  If the requested deposits are not paid in full within 
20 days after receipt of the request, the Tribunal shall 
so inform the parties in order that jointly or sever-
ally they may make the requested payment. If such 
payment is not made, the Tribunal may suspend or 
terminate the proceeding. 

17.6  After the proceeding has been concluded, the 
Tribunal shall return any unexpended balance from 
deposits made to the parties as may be appropriate.

 
Rule 18: Confidentiality

Unless the parties agree otherwise, the parties, the 
arbitrators and CPR shall treat the proceedings, any 
related discovery and the decisions of the Tribunal, 
as confidential, except in connection with judicial 
proceedings ancillary to the arbitration, such as a ju-
dicial challenge to, or enforcement of, an award, and 
unless otherwise required by law or to protect a legal 
right of a party. To the extent possible, any specific 
issues of confidentiality should be raised with and 
resolved by the Tribunal.

 
Rule 19: Settlement and Mediation

19.1  Either party may propose settlement negotiations to 
the other party at any time. The Tribunal may sug-
gest that the parties explore settlement at such times 
as the Tribunal may deem appropriate.

19.2  With the consent of the parties, the Tribunal at any 
stage of the proceeding may arrange for mediation of 
the claims asserted in the arbitration by a mediator 
acceptable to the parties. The mediator shall be a 
person other than a member of the Tribunal. Unless 
the parties agree otherwise, any such mediation shall 
be conducted under the CPR Mediation Procedure.

19.3  The Tribunal will not be informed of any settlement 
offers or other statements made during settlement 
negotiations or a mediation between the parties, 
unless both parties consent.

19.4  If the parties settle the dispute before an award is 
made, the Tribunal shall terminate the arbitration 
and, if requested by all parties and accepted by the 
Tribunal, may record the settlement in the form of 
an award made by consent of the parties. The Tribu-
nal is not obliged to give reasons for such an award.

 
Rule 20: Actions Against CPR or Arbitrator(s)

Neither CPR nor any arbitrator shall be liable to any 
party for any act or omission in connection with any 
arbitration conducted under these Rules.

 
Rule 21: Waiver

A party knowing of a failure to comply with any 
provision of these Rules, or any requirement of the 
arbitration agreement or any direction of the Tribu-
nal, and neglecting to state its objections promptly, 
waives any objection thereto.

 
Rule 22: Interpretation and Application of Rules

The Tribunal shall interpret and apply these Rules 
insofar as they relate to the Tribunal’s powers and 
duties. When there is more than one member on 
the Tribunal and a difference arises among them 
concerning the meaning or application of these 
Rules, that difference shall be decided by a major-
ity vote. All other Rules shall be interpreted and 
applied by CPR.  Unless otherwise provided in the 
Rules, whenever under these Rules CPR is required 
to make a determination, CPR in its discretion may 
refer the issue for such determination to a panel of 
three members from the CPR International Arbitra-
tion Counsel, the composition of which is set forth 
on the CPR website.
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and neutrality. The DIS Secretariat’s multi-national and 
multi-lingual staff is committed to serving its users efficient-
ly and professionally. The DIS offers a “light,” non-bureau-
cratic approach to administering cases under its rules, with 
a system of fixed ad-valorem institutional and arbitrator fees 
that ranks among the most affordable in the world.

The DIS has been continuously updating its offering of ad-
ministered rules to respond to current developments and 
user needs. A revised set of arbitration rules entered into 
force on 1 March 2018, including an annex with rules for 
corporate disputes. The DIS also hosts the German Court of 
Arbitration for Sports whose rules were last modernized in 
2016. In the last decade, the DIS has introduced an exten-
sive portfolio of ADR Rules, such as Mediation, Concilia-
tion, Expert Determination as well as Conflict Management 
Rules.

MODEL CLAUSE FOR ARBITRATION 2018

The DIS recommends all parties wishing to make reference 
to the 2018 DIS Arbitration Rules to use the following arbi-
tration clauses:

(1) All disputes arising out of or in connection with this 
contract or its validity shall be finally settled in accordance 
with the Arbitration Rules of the German Arbitration Insti-
tute (DIS) without recourse to the ordinary courts of law. 
(2) The arbitral tribunal shall be comprised of [please enter 
“a sole arbitrator” or “three arbitrators”]. 
(3) The seat of the arbitration shall be [please enter city and 
country].
(4) The language of the arbitration shall be [please enter 
language of the arbitration].
(5) The law applicable to the merits shall be [please enter 
law or rules of law].

MODEL CLAUSE FOR EXPEDITED ARBI-
TRATION 

(1) All disputes arising out of or in connection with this 
contract or its validity shall be finally settled in accordance 
with the Arbitration Rules of the German Arbitration Insti-
tute (DIS) without recourse to the ordinary courts of law. 
(2) The arbitral tribunal shall be comprised of [please enter 

CHAPTER 30
Deutsche Institution fur Schiedsgerichtsbarkeit 

(DIS)1

About DIS

The DIS (German Arbitration Institute) is Germany’s lead-
ing institution for the resolution of domestic and interna-
tional commercial disputes. 

A private and independent institution with historical roots 
in the 1920s, the DIS administers hundreds of arbitration 
and ADR proceedings annually. Offering a complete set of 
conflict management, ADR, sports and commercial arbitra-
tion rules tailored to the needs of the business and sports 
communities, the DIS is one of the most diversified dispute 
resolution providers in the world.

The growth in the DIS’ caseload in part reflects an appre-
ciation for the benefits of Germany as a seat of arbitration: 
based on the UNCITRAL Model Law, German arbitration 
law is modern and efficient; German state courts respect 
and enforce arbitration agreements and arbitral awards; and 
Germany offers a central location, convenient logistics, and 
an experienced bar of arbitration practitioners.

The DIS Board of Directors and the DIS Advisory Board in-
clude leading representatives from private practice, multi-
national companies, chambers of commerce, and academia. 
The DIS membership of approximately 1,500 includes arbi-
tration experts from around the world.

The DIS seeks to promote arbitration and alternative dispute 
resolution in Germany and beyond; it regularly hosts con-
ferences, conducts training seminars, and fosters dialogue 
with courts, governmental agencies, bar associations and 
other stakeholders. It publishes a leading quarterly journal 
(SchiedVZ) and awards a prize for outstanding scholarship 
in the field. Featuring one of the largest national group of 
young practitioners, the DIS40 conducts dozens of events 
annually, promoting education and dialogue among the next 
generation of arbitration specialists.

With offices in Berlin and Cologne, and administering ar-
bitrations seated in numerous German cities and abroad, 
the DIS enjoys an international reputation for excellence 

1 Reprinted with the kind permission of the Deutsche Institution fur Schieds-
gerichtsbarkeit (DIS)  Copyright 2018.  All rights reserved.
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“a sole arbitrator” or “three arbitrators”]. 
(3) The seat of the arbitration shall be [please enter city and 
country].
(4) The language of the arbitration shall be [please enter 
language of the arbitration].
(5) The law applicable to the merits shall be [please enter 
law or rules of law]. 
(6) The Parties agree that the arbitration shall be conduct-
ed as Expedited Proceedings and that Annex 4 of the DIS 
Arbitration Rules shall apply.

DIS ARBITRATION RULES
Effective as of 1 March 2018

INTRODUCTORY PROVISIONS 

ARTICLE 1:  SCOPE OF APPLICATION 
ARTICLE 2:  ROLE OF THE DIS 
ARTICLE 3:  DEFINITIONS 
ARTICLE 4:  SUBMISSIONS, TIME PERIODS  AND  
                       TIME LIMITS

 
REQUEST FOR ARBITRATION, ANSWER,  COUN-
TERCLAIMS AND CONSOLIDATION OF PROCEED-
INGS 

ARTICLE 5:  REQUEST FOR ARBITRATION, 
 TRANSMISSION TO RESPONDENT, 
 ADMINISTRATIVE FEE 

ARTICLE 6:  COMMENCEMENT OF THE 
 ARBITRATION 

ARTICLE 7:  RESPONDENT’S NOTIFICATION, 
 ANSWER AND COUNTER  
 CLAIM 

ARTICLE 8:  CONSOLIDATION OF 
 ARBITRATIONS 

THE ARBITRAL TRIBUNAL 

ARTICLE 9: IMPARTIALITY AND INDEPENDENCE
 OF THE ARBITRATORS, DUTY OF 
 DISCLOSURE 

ARTICLE 10:  NUMBER OF ARBITRATORS 
ARTICLE 11:  SOLE ARBITRATOR 
ARTICLE 12:  THREE-MEMBER ARBITRAL 

   TRIBUNAL 
ARTICLE 13:  APPOINTMENT OF THE 

   ARBITRATORS 
ARTICLE 14:  CONDUCT OF THE ARBITRATION

   BY THE ARBITRAL TRIBUNAL 
ARTICLE 15:  CHALLENGE OF AN 
                          ARBITRATOR 
ARTICLE 16:  TERMINATION OF ARBITRATOR’S 

   MANDATE 

MULTI-CONTRACT ARBITRATION, MULTI-PARTY  
ARBITRATION AND JOINDER 

ARTICLE 17:  MULTI-CONTRACT 
   ARBITRATION 

ARTICLE 18:  MULTI-PARTY ARBITRATION 
ARTICLE 19:  JOINDER OF ADDITIONAL 

   PARTIES 
ARTICLE 20:  THREE-MEMBER ARBITRAL 

   TRIBUNAL IN MULTI-PARTY 
   ARBITRATIONS

 

THE PROCEEDINGS BEFORE THE ARBITRAL 
TRIBUNAL 

ARTICLE 21:  RULES OF PROCEDURE 
ARTICLE 22:  SEAT OF THE ARBITRATION 
ARTICLE 23:  LANGUAGE OF THE 

   ARBITRATION 
ARTICLE 24:  RULES OF LAW APPLICABLE TO             
    THE MERITS
ARTICLE 25:  INTERIM RELIEF 
ARTICLE 26:  ENCORAGING AMICABLE 
    SETTLEMENTS 
ARTICLE 27:  EFFICIENT CONDUCT OF THE 

   PROCEEDINGS 
ARTICLE 28:  ESTABLISHING THE FACTS, 
    TRIBUNAL-APPOINTED 
    EXPERT 
ARTICLE 29:  ORAL HEARING 
ARTICLE 30:  DEFAULT OF A RESPONDENT
ARTICLE 31:  CLOSING OF PROCEEDINGS

 

COSTS
 

ARTICLE 32: COSTS OF THE ARBITRATION 
ARTICLE 33: ARBITRAL TRIBUNAL’S COSTS 

  DECISIONS 
ARTICLE 34: ARBITRATORS’ FEES AND 

  EXPENSES 
ARTICLE 35: DEPOSITS FOR FEES AND EXPENSES  
   OF THE ARBITRAL TRIBUNAL
ARTICLE 36: BASIS FOR CALCULATION OF 

  DEPOSITS AND ADMINISTRATIVE  
  FEES

 

TERMINATION OF THE ARBITRATION BY AWARD 
OR OTHERWISE
 

ARTICLE 37: TIME LIMIT FOR THE FINAL 
AWARD 

ARTICLE 38:  EFFECT OF THE ARBITRAL   
 AWARD 

ARTICLE 39:  CONTENT, FORM AND 
  TRANSMISSION OF THE ARBITRAL  

 AWARD 
ARTICLE 40: CORRECTION OF THE ARBITRAL  

 AWARD 
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ARTICLE 41: AWARD BY CONSENT
ARTICLE 42:  TERMINATION OF THE ARBITRA 

   TION BEFORE THE MAKING OF A  
   FINAL AWARD

 

MISCELLANEOUS
 

ARTICLE 43:  WAIVER OF RIGHT TO OBJECT 
ARTICLE 44:  CONFIDENTIALITY 
ARTICLE 45:  LIMITATION OF LIABILITY 

ANNEX 

ANNEX 1: INTERNAL RULES
 Article 1: Scope of Application
 Article 2: Powers of the Arbitration Council, the  
  Appointing Committee, and the Secretar 
  iat
 Article 3: The Arbitration Council
 Article 4: The Case Committees
 Article 5: Specalized Case Committee
 Article 6: The Appointing Committee
 Article 7: The Secretariat
 Article 8: Submissions and Notifications, Reasons,  
   Confidentiality 
 Article 9: Removal of an Arbitrator from Office 
   Pursuant to Article 16.2 of the Rules 
 Article 10: Transitional Provision
ANNEX 2: SCHEDULE OF COSTS
 Paragraph 1: Introductory Provisions
 Paragraph 2: Arbitrators’ Fees
 Paragraph 3: Administrative Fees of the DIS
 Paragraph 4: Initial Deposit and Deposit
 Paragraph 5: Expenses of the Arbitral Tribunal
 Paragraph 6: Value Added Tax
ANNEX 3: MEASURES FOR INCREASING 
             PROCEDURAL EFFICIENCY
ANNEX 4: EXPEDITED PROCEEDINGS
 Article 1
 Article 2
 Article 3
 Article 4
 Article 5
ANNEX 5: SUPPLEMENTARY RULES FOR CORPO- 
             RATE DISPUTES
 Article 1: Scope of Application
 Article 2: Inclusion of Concerned Others
 Article 3: Transmission of the Request and Invita- 
    tion to Join the Proceedings
 Article 4: Joinder
 Article 5: Continous Information of Concerned  
  Others
 Article 6: Extension of Amendment of the Subject  
   Matter of the Claim Withdrawl of a  
   Claim
 Article 7: Sole Arbitrator
 Article 8: Three-Member Arbitral Tribunal 

 Article 9: Consolidation of Jurisdiction in Case of  
   Parallel Proceedings 
 Article 10: Confidentiality
 Article 11: Extension of Effects of the Arbitral  
     Award
 Article 12: Costs
ANNEX 6: DISPUTE MANAGEMENT RULES
 Article 1: Scope of Application
 Article 2: Initiation and Commencement of the  
    Proceedings
 Article 3: Appointment of a Dispute Manager
 Article 4: Joint Consultation
 Article 5: Termination of the Proceedings
 Article 6: Prescription
 Article 7: Special Provisions in the Event of a  
   Pending Dispute Resolution Procedure
 Article 8: Confidentiality 
 Article 9: Costs
 Article 10: Limitation of Liability 

DIS INTEGRITY PRINCIPLES
 

Introductory Provisions
Article 1:  Scope of Application
1.1 These rules apply to international and domestic arbi-
trations in which disputes are to be settled pursuant to the 
Arbitration Rules of the German Arbitration Institute (DIS) 
(the “Rules”).

1.2 With respect to any arbitration, the version of the Rules 
in force on the date of its commencement pursuant to Arti-
cle 6 shall apply. 

1.3 The following Annexes constitute an integral part of the 
Rules: 
 - Annex 1 (Internal Rules) 
 - Annex 2 (Schedule of Costs) 
 - Annex 3 (Measures for Increasing Procedural  
      Efficiency)
 - Annex 4 (Expedited Proceedings) 
 - Annex 5 (Supplementary Rules for Corporate   
      Disputes)
 - Annex 6 (Dispute Management Rules).

1.4 The Rules shall be applied, mutatis mutandis, with re-
spect to Annex 4 (Expedited Proceedings) or Annex 5 (Sup-
plementary Rules for Corporate Disputes) when the parties 
have agreed to apply such Annexes. 

Article 2: Role of the DIS
2.1 The DIS administers arbitrations under the Rules and 
provides support to the parties and the arbitral tribunal for 
the efficient conduct of the arbitration. It does not resolve 
disputes itself. 
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2.2 The DIS appoints Dispute Managers pursuant to Dispute 
Management Rules (Annex 6) when one or more of the par-
ties so request and none of the parties object thereto. Dis-
pute Managers advise and assist the parties in selecting the 
dispute resolution mechanism best suited for resolving their 
dispute. Any party, or the parties jointly, may request the ap-
pointment of a Dispute Manager, either prior to the filing of 
a Request for Arbitration or at any time during the course of 
the arbitration. 

Article 3:  Definitions

3.1 In the Rules, “Claimant”, “Respondent”, “Party”, “Ad-
ditional Party” and other nouns shall, as required by the 
context, refer to the singular or the plural.

3.2 “Submissions” as used in the Rules refer to all com-
munications in writing exchanged between or among the 
parties, the arbitral tribunal and the DIS, including the 
Request for Arbitration, the Answer, any counterclaims, any 
additional claims, any Request against an Additional Party, 
any and all pleadings filed in the course of the arbitration, 
along with the respective attachments thereto.

3.3 “Address” as used in the Rules refers to both postal and 
electronic addresses.

3.4 References to persons are gender-neutral.

Article 4:  Submissions and time limits  

4.1 Subject to Articles 4.2 and 4.3, all Submissions of the 
parties and the arbitral tribunal to the DIS shall be sent 
electronically, by email, or on a portable storage device, or 
by any other means of electronic transmission that has been 
authorized by the DIS. If electronic transmission is not 
possible, the Submission shall be sent in paper form. 

4.2 Requests for Arbitration pursuant to Article 5 and 
Article 19 shall be sent to the DIS in paper form as well as 
in electronic form. The following number of copies shall be 
filed: 

(i) paper form: one copy of the Request for Arbi-
tration for each party, as well as any attachments 
thereto, and one copy for the DIS without attach-
ments; and
(ii) electronic form: one copy of the Request for 
Arbitration for each party and for the DIS, as well as 
any attachments thereto.

The DIS may at any time request further copies of the Re-
quest for Arbitration as well as any attachments thereto. 

4.3 A party filing a counterclaim or any additional claims 
prior to the constitution of the arbitral tribunal shall send 
to the DIS, for transmission to each party, one paper copy 
thereof, as well as any attachments thereto, in addition to 

the electronic copy required by Article 4.1. The DIS may at 
any time request further copies of such documents as well 
as any attachments thereto.

4.4 The arbitral tribunal shall determine the form of trans-
mission of Submissions between the parties and the arbitral 
tribunal. 

4.5 Subject to Article 4.2 and Article 25, all Submissions 
from any party to the arbitral tribunal or to the DIS shall be 
sent simultaneously to the other party. 

4.6 All Submissions shall be sent to the last address pro-
vided by the addressee or by the other party. Submissions 
in paper form shall be sent by delivery against receipt, 
registered mail, courier, facsimile, or by any other means 
that provides a record of receipt.

4.7 The date of transmission of any Submission shall be 
deemed to be the date of actual receipt by the party itself or 
by its designated counsel. If a Submission in paper form has 
been properly sent pursuant to Article 4.6 but has not been 
received by the party itself or by its designated counsel, 
such Submission shall be deemed to have been received 
on the date on which it would have been received in the 
ordinary course of the process of transmission. 

4.8 Time periods pursuant to the Rules shall commence 
on the first business day at the place of receipt after the 
deemed date of transmission pursuant to Article 4.7. In 
case of electronic transmission, time periods shall com-
mence on the first business day after the date of transmis-
sion to the electronic address pursuant to Article 4.6. Public 
holidays and non-business days at the place of receipt that 
fall within a time period shall be included in the calculation 
of the time period. If the last day of a time period is a public 
holiday or a non-business day at the place of receipt, the 
time period shall expire at the end of the first subsequent 
business day.

4.9 The DIS may, in its discretion, extend any time limit 
referred to in the Rules or fixed by the DIS pursuant to the 
Rules, except for time limits fixed by the arbitral tribunal.

Request for Arbitration, Answer, Coun-
terclaims and Consolidation of Proceed-
ings, 

Article 5:  Request for Arbitration, 
Transmission to Respondent, Administrative 
Fee

5.1 A party wishing to commence an arbitration under the 
Rules shall file a Request for Arbitration (the “Request”) 
with the DIS.
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5.2 The Request shall contain:
 (i) the names and addresses of the parties;
 (ii) the names and addresses of any designated  
 counsel representing the Claimant in the arbi 
 tration; 
 (iii) a statement of the specific relief sought; 
 (iv) the amount of any quantified claims and an  
 estimate of the monetary value of any unquanti 
 fied claims; 
 (v) a description of the facts and circumstances on  
 which the claims are based; 
 (vi) the arbitration agreement(s) on which the  
 Claimant relies;
 (vii) the nomination of an arbitrator if required  
 under the Rules; and 
 (viii) any particulars or proposals regarding the  
 seat of the arbitration, the language of the arbitra 
 tion, and the rules of law applicable to the merits.

5.3 Within a time limit set by the DIS, the Claimant shall 
pay to the DIS an administrative fee in accordance with 
the Schedule of Costs (Annex 2) in effect at the time of the 
commencement of the arbitration. If payment is not made 
within such time limit, the DIS may terminate the arbitra-
tion pursuant to Article 42.5.

5.4 If the Claimant has not filed the Request or the attach-
ments thereto in the number of copies required by Arti-
cle 4.2, or if the DIS considers that the Request does not 
sufficiently comply with the requirements of Article 5.2, the 
DIS may set a time limit for the Claimant to supplement the 
filing. If the Claimant fails to submit the required number 
of copies or to supplement the filing with respect to Article 
5.2 (ii), (iv), (vii) and (viii) within such time limit, the DIS 
may terminate the arbitration pursuant to Article 42.6. Ar-
ticle 6.2 shall apply to supplementing the filing with respect 
to Article 5.2 (i), (iii), (v) and (vi).

5.5 The DIS shall transmit the Request to the Respondent. 
If the requirements of Article 5.3 or Article 5.4 are not met, 
the DIS may withhold the transmission.

Article 6:  Commencement of the Arbitration

6.1 The arbitration shall commence on the date on which 
the Request, with or without the attachments thereto, is 
filed with the DIS in at least one of the forms required by 
Article 4.2, provided that it includes at least the items listed 
in Article 5.2 (i), (iii), (v) and (vi). 

6.2 If the Claimant fails to supplement the filing with 
respect to Article 5.2 (i), (iii), (v) and (vi), within the time 
limit pursuant to Article 5.4, the DIS may take the admin-
istrative decision to close the file without prejudice to the 
Claimant’s right to resubmit its claims in a new proceeding. 

Article 7: Respondent’s Notification, Answer 
and Counterclaim 

7.1 Within 21 days after the date of transmission of the 
Request, the Respondent shall notify in writing to the DIS:
 (i) the nomination of an arbitrator, if required  
 under the Rules;
 (ii) any particulars or proposals regarding the seat  
 of the arbitration, the language of the arbitration,  
 and the rules of law applicable to the merits; and
 (iii) any request pursuant to Article 7.2 for an  
 extension of the time limit to file an Answer to the  
 Request (the “Answer”). 

7.2 The Respondent shall file its Answer to the Request 
within 45 days following the date of transmission of the 
Request. The DIS, upon a request by the Respondent, shall 
extend the time limit up to a maximum of 30 additional 
days.

7.3 If the Respondent maintains that due to exceptional 
circumstances a total of 75 days is insufficient for filing the 
Answer, the arbitral tribunal may grant a longer time limit. 
If the arbitral tribunal is not yet constituted, the DIS shall 
grant a preliminary extension of the time limit that shall be 
valid until the arbitral tribunal decides upon the request for 
an extension. 

7.4 The Answer shall contain:
 (i) the names and addresses of the parties;
 (ii) the names and addresses of any designated  
 counsel representing the Respondent in the arbi 
 tration;
 (iii) a description of the facts and circumstances  
 on which the Answer is based;
 (iv) a statement of the specific relief sought; and
 (v) any relevant particulars regarding the arbitra 
 tion agreement, the jurisdiction of the arbitral  
 tribunal, and the amount in dispute.

7.5 Any counterclaim shall, when possible, be filed together 
with the Answer. Article 5.2 shall apply, mutatis mutandis. 
The counterclaim shall be filed with the DIS.

7.6 The Respondent shall pay to the DIS an administrative 
fee for the counterclaim in accordance with the Schedule of 
Costs (Annex 2) in effect at the time of the commencement 
of the arbitration. If payment is not made within a time 
limit set by the DIS, the DIS may terminate the arbitration 
with regard to the counterclaim pursuant to Article 42.5.

7.7 If the Respondent has not filed the counterclaim or the 
attachments thereto in the number of copies required by 
Article 4.3, or if the DIS considers that the counterclaim 
does not sufficiently comply with the requirements of Arti-
cle 7.5, the DIS may set a time limit for the Respondent to 
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supplement the filing. If the Respondent fails to submit the 
required number of copies or to supplement the filing with-
in such time limit, the DIS may terminate the arbitration 
with regard to the counterclaim pursuant to Article 42.6. 

7.8 The DIS shall transmit the counterclaim to the Claimant 
and the arbitral tribunal if the Respondent has not already 
done so. If the requirements of Article 7.6 or Article 7.7 
are not met, the DIS may withhold the transmission of the 
counterclaim.

7.9 The arbitral tribunal shall set a reasonable time limit for 
the Answer to the counterclaim.

Article 8: Consolidation of Arbitrations

8.1 Upon the request of one or more parties, the DIS may 
consolidate two or more arbitrations conducted under the 
Rules into a single arbitration if all parties to all of the arbi-
trations consent to the consolidation. Such consolidation is 
without prejudice to any decisions of the arbitral tribunal 
pursuant to Articles 17 to 19. 

8.2 Any consolidation of arbitrations shall be into the arbi-
tration that was first commenced, unless the parties have 
agreed otherwise.

The Arbitral Tribunal

Article 9: Impartiality and Independence of the 
Arbitrators, Duties of Disclosure 

9.1 Every arbitrator shall be impartial and independent of 
the parties throughout the entire arbitration and shall have 
all of the qualifications, if any, that have been agreed upon 
by the parties.

9.2 Subject to Article 9.1, the parties may nominate any 
person of their choice to act as an arbitrator. The DIS may 
propose names of potential arbitrators to any party upon 
such party’s request. 

9.3 Every prospective arbitrator shall declare in writing 
whether they accept to act as arbitrator. 

9.4 In case of acceptance, the prospective arbitrators shall 
sign a declaration in which they shall state that they are 
impartial and independent of the parties, that they have 
all of the qualifications, if any, that have been agreed upon 
by the parties, and that they will be available throughout 
the arbitration. In addition, each prospective arbitrator 
shall disclose any facts or circumstances that could cause a 
reasonable person in the position of a party to have doubts 
as to the arbitrator´s impartiality and independence.

9.5 The DIS shall send each prospective arbitrator’s decla-
ration and any disclosures pursuant to Articles 9.3 and 9.4 
to the parties and shall set a time limit for the parties to 
provide any comments regarding the appointment of the 
prospective arbitrator.

9.6 Every arbitrator shall have a continuing obligation 
throughout the entire arbitration to promptly disclose in 
writing to the parties, the other arbitrators and the DIS any 
facts or circumstances in the sense of Article 9.4. 

9.7 Subject to the provisions of this Article 9, Articles 10 
to 13 and 20 shall apply to the constitution of the arbitral 
tribunal, unless the parties have agreed otherwise.

Article 10: Number of Arbitrators 

10.1 The parties may agree that the arbitral tribunal shall be 
comprised of a sole arbitrator, of three arbitrators, or of any 
other odd number of arbitrators. Article 16.4 shall apply 
notwithstanding any such agreement. 

10.2 If the parties have not agreed upon the number of 
arbitrators, any party may submit a request to the DIS that 
the arbitral tribunal be comprised of a sole arbitrator. The 
Arbitration Council of the DIS (the “Arbitration Council”) 
shall decide on such request after consultation with the 
other party. If no request for the appointment of a sole 
arbitrator has been made, or if a request has been made 
but not granted, the arbitral tribunal shall be comprised of 
three arbitrators.

Article 11: Sole Arbitrator

If the arbitral tribunal is comprised of a sole arbitrator, the 
parties may jointly nominate the sole arbitrator. If the par-
ties do not agree upon a sole arbitrator within a time limit 
fixed by the DIS, the Appointing Committee of the DIS (the 
“Appointing Committee”) shall select and appoint the sole 
arbitrator pursuant to Article 13.2. In such case, the sole 
arbitrator shall be of a nationality different from that of any 
party, unless all parties are of the same nationality or have 
agreed otherwise.

Article 12: Three-Member Arbitral Tribunal 

12.1 If the arbitral tribunal is comprised of three arbitra-
tors, each party shall nominate one co-arbitrator. If a party 
fails to nominate a co-arbitrator, such co-arbitrator shall 
be selected by the Appointing Committee and appointed 
pursuant to Article 13.2.

12.2 The co-arbitrators shall jointly nominate the president 
of the arbitral tribunal (the “President”) within 21 days 
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after being requested to do so by the DIS. Each co-arbi-
trator nominated by or appointed on behalf of a party 
may consult with such party regarding the selection of the 
President. 

12.3 If the co-arbitrators do not nominate the President 
within the time limit provided in Article 12.2, the Ap-
pointing Committee shall select and appoint the President 
pursuant to Article 13.2. In such case, the President shall be 
of a nationality different from that of any party, unless all 
parties are of the same nationality or have agreed otherwise.

Article 13: Appointment of the Arbitrators 

13.1 Every arbitrator shall be appointed by the DIS even 
when such arbitrator has been nominated by a party or by 
the co-arbitrators.

13.2 The Appointing Committee decides on the appoint-
ment of arbitrators, except as provided in Article 13.3. 

13.3 The appointment of an arbitrator may also be decided 
upon by the Secretary General of the DIS if no party has 
objected to the appointment of the prospective arbitrator 
within the time limit fixed pursuant to Article 9.5.

13.4 The arbitral tribunal is constituted once all of the arbi-
trators have been appointed. 

13.5 Until all payments requested by the DIS have been 
made in full, the DIS may postpone the constitution of the 
tribunal or the appointment of any arbitrator. 

Article 14: Conduct of the Arbitration by the 
Arbitral Tribunal 

14.1 Once the arbitral tribunal has been constituted pursu-
ant to Article 13.4, the DIS shall inform the arbitral tribunal 
and the parties that the arbitration shall henceforth be 
conducted by the arbitral tribunal. 

14.2 In an arbitration having more than one arbitrator, 
every decision by the arbitral tribunal that is not made 
unanimously shall be made by majority vote, unless the 
parties agree otherwise. In the absence of a majority vote, 
the President shall decide alone. 

14.3 The President may, in exceptional circumstances, rule 
on individual procedural issues alone, as long as he or she 
has been authorized to do so by the other members of the 
arbitral tribunal. 

Article 15: Challenge of an Arbitrator 

15.1 Any party who seeks to challenge an arbitrator, on the 
grounds that the arbitrator has failed to comply with one or 

more of the requirements of Article 9.1, shall file a request 
for challenge (“Challenge”) pursuant to Article 15.2.

15.2 The Challenge shall describe the facts and circum-
stances on which it is based and shall specify when the 
party filing the Challenge first obtained knowledge of the 
same. The Challenge shall be filed with the DIS no later 
than 14 days after the party filing the Challenge first ob-
tained knowledge of the facts and circumstances on which 
it is based. 

15.3 The DIS shall transmit the Challenge to the challenged 
arbitrator, the other arbitrators and the other party, and 
shall set a time limit for comments. The DIS shall send 
any comments that it receives to the parties and to each 
arbitrator. 

15.4 The Arbitration Council shall decide upon the Chal-
lenge. 

15.5 The arbitral tribunal may proceed with the arbitration, 
unless and until the Challenge is accepted.

Article 16: Termination of an Arbitrator’s 
Mandate 

16.1 An arbitrator’s mandate shall terminate on the date on 
which:
 (i) the Arbitration Council accepts the Challenge  
 of such arbitrator;
 (ii) the Arbitration Council accepts the   
 resignation of such arbitrator;
 (iii) the arbitrator dies; 
 (iv) the Arbitration Council removes the   
 arbitrator from office pursuant to Article 16.2; or
 (v) all of the parties notify the DIS that they have  
 agreed to terminate such arbitrator’s mandate. 

16.2 The Arbitration Council may remove an arbitrator 
from office if it considers that such arbitrator is not fulfill-
ing the arbitrator’s duties pursuant to the Rules or is not, or 
will not be, in a position to fulfil those duties in the future. 
The procedure for removal from office is set forth in Article 
9 of the Internal Rules (Annex 1). 

16.3 If an arbitrator’s mandate is terminated, a replacement 
arbitrator shall be appointed pursuant to Article 16.5, ex-
cept as provided in Article 16.4. 

16.4 The Arbitration Council may decide that an arbitrator 
whose mandate has been terminated shall not be replaced 
if all of the parties and the remaining arbitrators so agree 
and after taking into account all of the circumstances. If the 
Arbitration Council so decides, then the arbitration shall 
continue with the remaining arbitrators only.
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16.5 When an arbitrator is to be replaced, the same process 
that was used for the initial appointment of the replaced 
arbitrator shall be followed; provided, however, that, after 
consultation with the parties and the remaining arbitrators 
and having taken into account any circumstances that it 
considers to be relevant, the Arbitration Council may de-
termine that a different process pursuant to the Rules shall 
apply. 

16.6 The arbitral tribunal, once reconstituted, shall continue 
the proceedings without repeating any part thereof, unless 
the parties agree otherwise or the arbitral tribunal consid-
ers, after consultation with the parties, that repeating any 
part of the proceedings is necessary. 

Multi-Contract Arbitration, Multi-Party 
Arbitration, Joinder

Article 17: Multi-Contract Arbitration

17.1 Claims arising out of or in connection with more 
than one contract may be decided in a single arbitration 
(“Multi-Contract Arbitration”), provided that all of the par-
ties to the arbitration have agreed thereto. Any dispute as to 
whether all of the parties have agreed thereto, in particular 
when there is no express agreement in writing to that effect, 
shall be decided by the arbitral tribunal.

17.2 When claims are made in reliance on more than one 
arbitration agreement, they may be decided in a single 
arbitration, provided that, in addition to the requirement 
set forth in Article 17.1, such arbitration agreements are 
compatible. Any dispute as to whether the arbitration 
agreements are compatible shall be decided by the arbitral 
tribunal, subject to Article 17.3.

17.3 When Article 17.2 applies and the DIS considers 
that an incompatibility of the arbitration agreements with 
respect to their provisions on the constitution of an arbitral 
tribunal prevents the constitution of an arbitral tribunal 
under the Rules, Article 42.4 (ii) shall apply. 

17.4 When there are multiple parties in a Multi-Contract 
Arbitration, the provisions of Article 18 (Multi-Party 
Arbitration) shall apply in addition to the provisions of this 
Article 17.

Article 18: Multi-Party Arbitration
 
18.1 Claims made in an arbitration with multiple parties 
(“Multi-Party Arbitration”) may be decided in that arbitra-
tion if there is an arbitration agreement that binds all of the 
parties to have their claims decided in a single arbitration 
or if all of the parties have so agreed in a different manner. 
Any dispute as to whether the parties have agreed thereto, 

in particular when there is no express agreement in writing 
to that effect, shall be decided by the arbitral tribunal.

18.2 When claims arising out of or in connection with more 
than one contract are made in a Multi-Party Arbitration, 
the provisions of Article 17 (Multi-Contract Arbitration) 
shall apply in addition to the provisions of this Article 18.

Article 19: Joinder of Additional Parties

19.1 Prior to the appointment of any arbitrator, any party 
who wishes to join an additional party to the arbitration 
may file with the DIS a Request for Arbitration against 
such additional party (the “Request against an Additional 
Party”). 

19.2 The Request against an Additional Party shall contain: 
(i) the case reference of the pending arbitration;
(ii) the names and addresses of the parties, includ 
ing the additional party;
(iii) a statement of the specific relief sought against  
 the additional party;
(iv) the amount of any quantified claims and an  
 estimate of the monetary value of any unquanti- 
 fied claims against the additional party; 
(v) a description of the facts and circumstances on  
 which the claims against the additional party are  
 based; and
(vi) the arbitration agreement(s) on which the   
party filing the Request against an Additional Par- 
 ty relies.

The remaining provisions of Articles 5 and 6 shall apply, 
mutatis mutandis, to the Request against an Additional 
Party.

19.3 Within a time limit set by the DIS, the additional party 
shall:
 (i) provide its comments regarding the   
 constitution of the arbitral tribunal; and
 (ii) file an Answer in accordance, mutatis   
 mutandis, with the requirements of Article 7.4. 

19.4 In the Answer, the additional party may make claims 
against any other party in the arbitration. The requirements 
of Articles 7.5 to 7.9 shall apply, mutatis mutandis, to any 
such claims.

19.5 The arbitral tribunal shall decide any dispute as to 
whether claims made by or against the additional party may 
be resolved in the pending arbitration. The arbitral tribunal, 
in making its decision, shall apply the provisions of Article 
18 (Multi-Party Arbitration) and, when claims are made 
under more than one contract, the arbitral tribunal shall 
also apply the provisions of Article 17 (Multi-Contract 
Arbitration).
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Article 20: Three-Member Arbitral Tribunal in 
Multi-Party Arbitrations 

20.1 In a Multi-Party Arbitration (Article 18), the co-arbi-
trators shall be appointed as follows:
 (i) the Claimant, or the Claimants jointly, shall  
 nominate one co-arbitrator; and 
 (ii) the Respondent, or the Respondents jointly,  
 shall nominate the other co-arbitrator.

20.2 When in a Multi-Party Arbitration a single Claimant 
or a single Respondent does not nominate a co-arbitrator, 
such co-arbitrator shall be selected and appointed by the 
Appointing Committee pursuant to Article 13.2.

20.3 In the absence of a joint nomination by either the 
Claimants or the Respondents, the Appointing Committee 
may, in its discretion, after consultation with the parties:
 (i) select and appoint pursuant to Article 13.2 a  
 co-arbitrator for the parties who have not jointly  
 nominated a co-arbitrator and appoint the co-arbi 
 trator nominated by the opposing side; or
 (ii) select and appoint pursuant to Article 13.2 a  
 co-arbitrator both for the parties who have not  
 jointly nominated a co-arbitrator and for the op 
 posing side, in which case any prior party nomina 
 tion shall be deemed void.

20.4 Articles 12.2 and 12.3 shall apply with respect to the 
nomination or appointment of the President. 

20.5 Where an additional party has been joined pursuant to 
Article 19, the additional party, with respect to the nomi-
nation of co-arbitrators, may nominate an arbitrator only 
either jointly with the Claimant(s) or jointly with the Re-
spondent(s). In the absence of a joint nomination, the Ap-
pointing Committee may, in its discretion, after consultation 
with the parties:
 (i) apply, mutatis mutandis, Article 20.3 (i) for the  
 co-arbitrators;
 (ii) apply, mutatis mutandis, Article 20.3 (ii) for  
 the co-arbitrators; or
 (iii) select and appoint the co-arbitrators as well as  
 the President pursuant to Article 13.2. 

When Article 20.5 (i) and (ii) apply, Articles 12.2 and 12.3 
shall apply with respect to the nomination or appointment 
of the President. When Article 20.5 (ii) and (iii) apply, and 
when an appointment is made by the Appointing Commit-
tee, any prior party nomination shall be deemed void.  

The Proceedings before the Arbitral Tri-
bunal 

Article 21: Rules of Procedure

21.1 The parties shall be treated equally. Each party shall 
have a right to be heard.

21.2 The Rules shall apply to the proceedings before the 
arbitral tribunal except to the extent that the parties have 
agreed otherwise. 

21.3 When the Rules are silent as to the procedure to be 
applied in the proceedings before the arbitral tribunal, such 
procedure shall be determined by agreement of the parties, 
in the absence of which the arbitral tribunal in its discre-
tion shall decide upon the procedure, after consultation 
with the parties. 

21.4 The arbitral tribunal shall apply all mandatory pro-
visions of the arbitration law applicable at the seat of the 
pending arbitration. 

Article 22: Seat of the Arbitration

22.1 If the parties have not agreed upon the seat of the arbi-
tration, then it shall be fixed by the arbitral tribunal. 

22.2 Unless the parties have agreed otherwise, the arbitral 
tribunal may decide to undertake any or all acts in the pro-
ceedings at a location other than the seat of the arbitration. 

Article 23: Language of the Arbitration

If the parties have not agreed upon the language of the 
arbitration, the arbitral tribunal shall fix the language of the 
arbitration. 

Article 24: Rules of Law Applicable to the Mer-
its

24.1 The parties may agree upon the rules of law to be 
applied to the merits of the dispute.

24.2 If the parties have not agreed upon the rules of law to 
be applied to the merits of the dispute, the arbitral tribunal 
shall apply the rules of law that it deems to be appropriate.

24.3 The arbitral tribunal shall decide on the merits in 
accordance with the provisions of the contract between 
the parties, if any, and shall take into account any relevant 
trade usages. 

24.4 The arbitral tribunal may not decide ex aequo et bono 
or act as an amiable compositeur, unless the parties have 
expressly agreed thereto. 
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Article 25: Interim Relief

25.1 Unless the parties have agreed otherwise, the arbitral 
tribunal may, at the request of a party, order interim or 
conservatory measures, and may amend, suspend or revoke 
any such measure. The arbitral tribunal shall transmit the 
request to the other party for comments. The arbitral tribu-
nal may request any party to provide appropriate security in 
connection with such measures.

25.2 In exceptional circumstances, the arbitral tribunal may 
rule on a request pursuant to Article 25.1 without giving 
prior notice to or receiving comments from the other party, 
if otherwise it would risk frustrating the purpose of the 
measure. In such case, the arbitral tribunal shall notify the 
other party of the request, at the latest, when ordering the 
measure. The arbitral tribunal shall promptly grant the oth-
er party a right to be heard. Thereafter, the arbitral tribunal 
shall confirm, amend, suspend, or revoke the measure. 

25.3 The parties may request interim or conservatory mea-
sures from any competent court at any time.

Article 26: Encouraging Amicable Settlements

Unless any party objects thereto, the arbitral tribunal shall, 
at every stage of the arbitration, seek to encourage an 
amicable settlement of the dispute or of individual disputed 
issues.

Article 27: Efficient Conduct of the Proceedings 

27.1 The arbitral tribunal and the parties shall conduct the 
proceedings in a time- and cost-efficient manner, taking 
into account the complexity and economic importance of 
the dispute.

27.2 The arbitral tribunal shall hold a case management 
conference as soon as possible after its constitution, in 
principle within 21 days. 

27.3 When the parties are represented by outside counsel, 
they are also encouraged to attend the case management 
conference in person or with an in-house party represen-
tative, together with such outside counsel. Any Dispute 
Manager who has been duly appointed pursuant to Article 
2.2 of the Rules may, with the authorization of the arbitral 
tribunal, attend the case management conference.

27.4 During the case management conference, the arbitral 
tribunal shall discuss with the parties the procedural rules 
to be applied in the proceedings pursuant to Article 21, as 
well as the procedural timetable. With a view to increasing 
procedural efficiency, the arbitral tribunal shall specifically 
discuss the following with the parties:

 (i) each of the measures set forth in Annex 3   
 (Measures for Increasing Procedural Efficiency) in  
 order to determine whether any of them should be  
 applied;
 (ii) the provisions of Annex 4 (Expedited Proceed 
 ings) in order to determine whether they should  
 be applied;
 (iii) the possibility of using mediation or any other  
 method of amicable dispute resolution to seek the  
 amicable settlement of the dispute or of individual  
 disputed issues.

27.5 During, or as soon as possible after, the case manage-
ment conference, the arbitral tribunal shall issue a proce-
dural order and a procedural timetable. 

27.6 The arbitral tribunal may hold additional case man-
agement conferences as needed and may issue additional 
procedural orders or amend the procedural timetable as 
needed.

27.7 In the first case management conference or, if nec-
essary, in additional case management conferences, the 
arbitral tribunal shall discuss with the parties whether to 
employ experts and, if so, how to conduct the expert proce-
dure efficiently. 

27.8 The arbitral tribunal shall also transmit to the DIS a 
copy of each procedural order and the procedural timeta-
ble, as well as any amendments thereto.

Article 28: Establishing the Facts, Tribunal-Ap-
pointed Expert

28.1 The arbitral tribunal shall establish the facts of the case 
that are relevant and material for deciding the dispute.

28.2 For this purpose, the arbitral tribunal may, inter alia, 
on its own initiative, appoint experts, examine fact wit-
nesses other than those called by the parties, and order 
any party to produce or make available any documents or 
electronically stored data. The arbitral tribunal shall not be 
limited to admit only evidence offered by the parties. 

28.3 The arbitral tribunal shall consult with the parties 
before appointing an expert. Any expert appointed by the 
arbitral tribunal shall be impartial and independent of the 
parties. The arbitral tribunal shall apply the provisions of 
Article 9 and Article 15, mutatis mutandis, to any tribu-
nal-appointed expert, provided, however, that the arbitral 
tribunal shall assume with respect to the expert the func-
tion that the DIS has with respect to the arbitral tribunal.
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Article 29: Oral Hearing

29.1 The arbitral tribunal shall hold an oral hearing if: 
 (i) all of the parties have so agreed; or
 (ii) any party so requests, unless all of the parties  
 have agreed not to hold oral hearings.  

In all other cases, the arbitral tribunal shall hold an oral 
hearing when it determines in its discretion, after consulta-
tion with the parties, that an oral hearing is necessary.

29.2 A record shall be kept of all oral hearings using appro-
priate means, which may include verbatim transcripts. 

Article 30: Default of a Respondent

In the event of a default of a Respondent, the arbitral 
tribunal shall proceed with the arbitration. The factual al-
legations of the Claimant shall not be considered as having 
been admitted by the Respondent as a result of its default. 

Article 31: Closing of Proceedings

After the last hearing or the last admitted Submission, 
whichever is later, the arbitral tribunal shall close the 
proceedings by a procedural order that shall also be sent to 
the DIS. No evidence or Submissions may be filed after the 
closing of the proceedings, except with the prior leave of 
the arbitral tribunal. 

Costs

Article 32: Costs of the Arbitration

The costs of the arbitration shall include:
 (i) the arbitrators’ fees and expenses; 
 (ii) the fees and expenses of any expert appointed  
 by the arbitral tribunal;
 (iii) the reasonable costs of the parties that were  
 incurred in connection with the arbitration,   
 including legal fees, fees of experts and expenses  
 of any witnesses; and
 (iv) the Administrative Fees.  

Article 33: Arbitral Tribunal’s Costs Decisions

33.1 The arbitral tribunal may make decisions, including 
interim decisions, concerning the costs of the arbitration at 
any time during the course of the arbitration. Only the DIS 
may make decisions pursuant to Article 32 (i) and (iv). 

33.2 The arbitral tribunal shall decide on the allocation of 
the costs of the arbitration between the parties. 

33.3 The arbitral tribunal shall make decisions concerning 
the costs of the arbitration in its discretion. In so doing, it 
shall take into account all circumstances that it considers to 
be relevant. Such circumstances may include the outcome 
of the arbitration and the extent to which the parties have 
conducted the arbitration efficiently.

Article 34: Arbitrators’ Fees and Expenses

34.1 The arbitrators shall be entitled to fees and reimburse-
ment of their expenses, except as otherwise provided in the 
Rules. 

34.2 The arbitrators’ fees and expenses shall be calculated 
pursuant to the Schedule of Costs (Annex 2) in effect on 
the date of the commencement of the arbitration, except 
as provided in Article 34.4; provided, however, that the 
Arbitration Council may reduce the fees of any arbitrator 
pursuant to Article 37. No separate fee agreements between 
the parties and the arbitrators shall be made or performed. 
The expenses of the arbitrators shall be reimbursed to the 
extent and in the amount provided in the Schedule of Costs 
(Annex 2) in effect on the date of the commencement of 
the arbitration.

34.3 The DIS shall pay the fees and expenses of the arbitra-
tors after the termination of the arbitration. At the arbitral 
tribunal’s request, the Arbitration Council may grant an ad-
vance on the arbitrators’ fees in an amount that it considers 
to be appropriate in view of the stage of the proceedings. 
Any fees, expenses or advances on the arbitrators’ fees shall 
be paid by the DIS out of the Deposit pursuant to Article 
35.1.

34.4 When the arbitration has been terminated prior to 
the making of a final award or by an award by consent, 
the Arbitration Council shall, in its discretion, and after 
consultation with the parties and the arbitral tribunal, fix 
the arbitrators’ fees. In so doing, it shall take into consid-
eration, inter alia, the stage of the proceedings at the time 
of the termination and the diligence and efficiency of the 
arbitrators, having regard to the complexity and economic 
importance of the dispute.

34.5 When the mandate of an arbitrator has been termi-
nated pursuant to Article 16.1, the Arbitration Council 
shall, in its discretion, determine whether to pay any fees 
or reimburse any expenses of the arbitrator whose man-
date was terminated, and, if so, in what amount. In making 
such determination, the Arbitration Council shall take into 
account the reasons for the premature termination of the 
mandate and the circumstances of the arbitration.
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Article 35: Deposit for Fees and Expenses of the 
Arbitral Tribunal

35.1 The parties shall provide a security for the fees and ex-
penses of the arbitrators by paying an amount that the DIS 
shall calculate on the basis of Article 36 and shall fix during 
the course of the arbitration (the “Deposit”).

35.2 Before constitution of the arbitral tribunal, the DIS 
shall fix the amount of an initial deposit and set a time limit 
for payment by the parties. The DIS may, in its discretion, 
request both parties or only one party to pay the initial 
deposit. 

35.3 At a later point in time, the DIS shall fix the amount 
of the Deposit and shall set a time limit for payment by the 
parties. The Deposit shall be paid by the Claimant and the 
Respondent in equal shares. Any initial deposit already paid 
by the parties shall be deducted. The amount of the Deposit 
may be equal to the amount of the initial deposit. 

35.4 If a party fails to pay its share of the initial deposit or 
the Deposit, any other party may substitute such payment 
without prejudice to the decision of the arbitral tribunal 
pursuant to Article 33.2 on the allocation of the costs of the 
arbitration between the parties.

35.5 If the parties have not paid the initial deposit or the 
Deposit in full, the DIS may terminate the proceedings 
pursuant to Article 42.5.

35.6 The DIS may increase or decrease the amount of the 
initial deposit or the Deposit at any time.

35.7 In a Multi-Party Arbitration (Article 18), the Arbitra-
tion Council may fix the share of the initial deposit and the 
Deposit for each party separately and in different amounts, 
or it may fix several deposits.

Article 36: Basis for Calculation of Deposits 
and Administrative Fees

36.1 The initial deposit, the Deposit and the Administrative 
Fees, as well as any later increases or decreases thereto, shall 
be calculated on the basis of the amount in dispute pursu-
ant to the Schedule of Costs (Annex 2) in effect on the date 
of the commencement of the arbitration. 

36.2 The arbitral tribunal shall determine the amount in 
dispute after consultation with the parties. 

36.3 Within 14 days after the determination of the amount 
in dispute by the arbitral tribunal pursuant to Article 36.2, 
any party may request the Arbitration Council to recon-
sider the arbitral tribunal’s determination. The Arbitration 

Council may either confirm or modify the amount in 
dispute determined by the arbitral tribunal. Any such con-
firmation or modification by the Arbitration Council shall 
be solely for the purpose of calculating the amounts of the 
initial deposit, the Deposit and the Administrative Fees.

Termination of the Arbitration by 
Award or Otherwise

Article 37: Time Limit for the Final Award 

The arbitral tribunal shall send the final award to the DIS 
for review pursuant to Article 39.3, in principle within 
three months after the last hearing or the last authorized 
Submission, whichever is later. The Arbitration Council, in 
its discretion, may reduce the fee of one or more arbitrators 
based upon the time taken by the arbitral tribunal to issue 
its final award. In deciding whether to reduce the fee, the 
Arbitration Council shall consult the arbitral tribunal and 
take into consideration the circumstances of the case. 

Article 38: Effect of the Arbitral Award

Each arbitral award shall be final and binding on the par-
ties. 

Article 39: Content, Form and Transmission of 
the Arbitral Award

39.1 Each arbitral award shall be made in writing and shall 
state:
 (i) the names and addresses of the parties, of any  
 designated counsel representing a party in the arbi 
 tration, and of the arbitrators; 
 (ii) the arbitral tribunal’s decision and the rea- 
 sons upon which it is based, unless the parties  
 have agreed that reasons need not be given or the  
 award is by consent pursuant to Article 41; 
 (iii) the seat of the arbitration; and
 (iv) the date of the award.

39.2 In the final award, the arbitral tribunal shall state the 
costs of the arbitration and shall decide on their allocation 
between the parties pursuant to Article 33. The DIS shall 
communicate to the arbitral tribunal the amount of the 
costs pursuant to Article 32 (i) and (iv).

39.3 The arbitral tribunal shall send a draft of the award to 
the DIS for review. The DIS may make observations with 
regard to form and may suggest other non-mandatory 
modifications to the arbitral tribunal. The arbitral tribunal 
shall remain exclusively responsible for the content of the 
award.
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39.4 The award shall be signed by the arbitral tribunal. If an 
arbitrator does not sign the award, the reason therefor shall 
be explained in the award. 

39.5 The arbitral tribunal shall transmit to the DIS as many 
originals of the signed award as are needed in order to 
provide an original to each party and the DIS.

39.6 The DIS shall transmit one original of the award to 
each party, provided that all Deposits and Administrative 
Fees have been paid in full. Articles 4.6 and 4.7 shall apply, 
mutatis mutandis. 

39.7 The award shall be deemed to have been made on the 
date and at the seat of the arbitration stated in the award.

Article 40: Correction of the Arbitral Award 

40.1 The arbitral tribunal shall, upon the request of any 
party:
 (i) correct clerical, typographical or computation  
 errors, and any other errors of a similar nature;  
 and
 (ii) render a supplementary award upon any   
 claims that were made in the arbitration but were  
 not decided in the arbitral award. 

40.2 The arbitral tribunal may, upon the request of any 
party, interpret the arbitral award and clarify the dispositive 
section thereof.

40.3 A request by a party pursuant to Article 40.1 or Article 
40.2 shall be submitted to the DIS within 30 days after the 
date of transmission of the arbitral award. The DIS shall 
promptly transmit any such request to the arbitral tribunal. 

40.4 The arbitral tribunal shall consult the other party and 
shall decide upon the request within 30 days after the re-
ceipt of the request by the President of the arbitral tribunal. 

40.5 After consultation with the parties, the arbitral tribu-
nal may also make corrections pursuant to Article 40.1 on 
its own initiative. The corrections shall be made within 60 
days after the date on which the award was made pursuant 
to Article 39.7. 

40.6 Articles 38 and 39 shall apply, mutatis mutandis, to 
any decision to correct the arbitral award pursuant to this 
Article 40. 

Article 41: Award by Consent

41.1 At the request of the parties, the arbitral tribunal may 
record a settlement in an award by consent, unless it con-
siders that there are serious grounds not to do so. 

41.2 At the request of all of the parties, the arbitral tribunal 
may record in the form of an award by consent a settlement 
agreement or a decision arising out of proceedings pursu-
ant to:
 - the DIS Mediation Rules,
 - the DIS Conciliation Rules,
 - the DIS Rules on Adjudication,
 - the DIS Rules on Expertise, or
 - the DIS Rules on Expert Determination,

unless it considers that there are serious grounds not to do 
so. 

41.3 The provisions of Articles 38 to 40 shall apply, mutatis 
mutandis, to awards by consent.

Article 42: Termination of the Arbitration be-
fore the Making of a Final Award

42.1 The arbitration may be terminated before the arbi-
tral tribunal makes its final award, either by the arbitral 
tribunal pursuant to Article 42.2, or by the DIS pursuant to 
Articles 42.4, 42.5 or 42.6.

42.2 The arbitral tribunal shall terminate the arbitration by 
way of a termination order:
 (i) if all of the parties agree to terminate the   
 arbitration;
 (ii) if one of the parties requests a termination  
 order and none of the other parties objects, or, if  
 there is an objection, the arbitral tribunal consid 
 ers that the objecting party has no legitimate inter 
 est in the continuation of the arbitration;
 (iii) if the parties fail to pursue the arbitration  
 even after being requested to do so by the arbitral  
 tribunal; or
 (iv) if the arbitral tribunal considers that, for any  
 other reason, the arbitration cannot be continued.

42.3 Any termination order issued by the arbitral tribunal 
is without prejudice to a party’s right to resubmit its claims 
in a new proceeding. 

42.4 Prior to the constitution of the arbitral tribunal, the 
Arbitration Council may, after consultation with the par-
ties, decide to terminate the arbitration:
 (i) if the parties have agreed that the arbitration be  
 terminated;
 (ii) if the DIS considers that it is not possible to  
 constitute the arbitral tribunal pursuant to the  
 Rules;
 (iii) if the parties fail to pursue the arbitration  
 even after being requested to do so by the DIS; or
 (iv) if the DIS considers that, for any other reason,  
 the arbitration cannot be continued.
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42.5 Prior to or after the constitution of the arbitral tribu-
nal, the Arbitration Council may decide to terminate the 
arbitration if the parties fail within the set time limit to pay 
in full any initial deposits, Deposits or Administrative Fees 
requested by the DIS pursuant to the Rules. If the arbitral 
tribunal is already constituted, the arbitral tribunal may, 
upon consultation with the DIS, suspend its work prior to 
the termination by the Arbitration Council. 

42.6
The DIS may, subject to the provision set forth in the sec-
ond sentence of Article 5.4, terminate the arbitration at any 
time if a party has failed to comply with the request of the 
DIS to supplement a filing pursuant to Articles 5, 7 or 19 
within the time limit set by the DIS. 

42.7
A termination of the arbitration in whole or in part pursu-
ant to Articles 42.4, 42.5 or 42.6 is without prejudice to a 
party’s right to resubmit its claims in a new proceeding.

Miscellaneous

Article 43: Waiver of Right to Object

If a party does not raise an objection with respect to any 
failure to comply with the Rules or with any other provi-
sions applicable to the arbitration promptly after it first 
becomes aware of such failure, such party shall be deemed 
to have waived its right to object.
 
Article 44: Confidentiality

44.1 Unless the parties agree otherwise, the parties and 
their outside counsel, the arbitrators, the DIS employees, 
and any other persons associated with the DIS who are 
involved in the arbitration shall not disclose to anyone 
any information concerning the arbitration, including in 
particular the existence of the arbitration, the names of the 
parties, the nature of the claims, the names of any witness-
es or experts, any procedural orders or awards, and any 
evidence that is not publicly available. 

44.2 Disclosures may nonetheless be made to the extent 
required by applicable law, by other legal duties, or for 
purposes of the recognition and enforcement or annulment 
of an arbitral award.

44.3 The DIS may publish statistical data or other general 
information concerning arbitral proceedings, provided 
that no party is identified by name and that no particular 
arbitration is identifiable on the basis of such information. 
The DIS may publish an arbitral award only with the prior 
written consent of all of the parties. 

Article 45: Limitation of Liability

45.1 An arbitrator shall not be liable to any person for 
any acts or omissions in connection with such arbitrator’s 
decision-making in the arbitration, except in case of an 
intentional breach of duty.

45.2 For any other acts or omissions in connection with the 
arbitration, an arbitrator, the DIS, its statutory organs, its 
employees, and any other person associated with the DIS 
who is involved in the arbitration shall not be liable, except 
in case of an intentional breach of duty or gross negligence.

ANNEX

ANNEX 1:  Internal Rules

Article 1 Scope of Application

These internal rules for administering arbitrations under 
the Rules (the “Internal Rules”) shall govern the work of the 
Arbitration Council, the Appointing Committee, and the 
DIS Secretariat (the “Secretariat”).

Article 2: Powers of the Arbitration Council, 
the Appointing Committee, and the Secretariat

2.1 The Arbitration Council and the Appointing Committee 
shall render such decisions and exercise such powers and 
activities as are specifically assigned to them in the Rules. 
They shall be assisted in their work by the Secretariat.

2.2 The Secretariat, under the direction of its Secretary 
General (the “Secretary General”), shall render such deci-
sions and exercise such powers and activities as the Rules 
assign to the DIS, or as the DIS considers appropriate for 
the proper administration of an arbitration. The Secretariat 
may at any time consult the Arbitration Council, the Case 
Committee designated pursuant to Article 4.2 of these 
Internal Rules, or the Appointing Committee.

Article 3: The Arbitration Council

3.1 The Arbitration Council shall consist of at least fifteen 
members (each member, a “Council Member”). The Coun-
cil Members shall be nationals of at least five different coun-
tries and shall have practical experience in domestic and 
international arbitration. The provisions of Section 6 of the 
DIS Integrity Principles shall apply to Council Members.

3.2 Council Members shall be appointed by the DIS Board 
of Directors pursuant to Section 7.2 of the DIS Statutes, 
after consultation with the chairman of the Advisory Board 



Chapter 30 - DIS

392    The Atlanta International Arbitration Society

of the DIS. Members of the DIS Board of Directors pur-
suant to Section 7.2 of the DIS Statutes, members of the 
Appointing Committee, and staff of the Secretariat may not 
be Council Members.

3.3 A Council Member’s term of office shall be four years 
and may be renewed once. 

3.4 The Arbitration Council shall hold plenary sessions at 
least once annually to discuss and take decisions in respect 
of subjects of general importance to the practice of the 
Arbitration Council. The Secretariat shall attend all plenary 
sessions and may invite the members of the Appointing 
Committee to attend a plenary session. A plenary session 
may be attended in person or by any suitable means of 
communication. 

3.5 The Council Members shall elect from their members a 
President and up to two Vice Presidents. The President, or, 
in the President’s absence, one of the Vice Presidents, shall 
call and preside over plenary sessions.

3.6 All decisions to be taken by the Arbitration Council un-
der the Rules shall be exercised, with respect to any specific 
arbitration, exclusively by the Case Committee to which 
such arbitration has been assigned pursuant to Article 4.2 
of these Internal Rules. The Arbitration Council shall not 
have the power to review, alter, or vacate decisions rendered 
by a Case Committee.

3.7 The Arbitration Council may, after consultation with 
the Secretariat, issue internal guidelines that all Case Com-
mittees shall observe.

Article 4: The Case Committees

4.1 The Secretariat shall create at least five Case Commit-
tees to supervise DIS arbitrations (each committee, a “Case 
Committee”), each consisting of three Council Members. 

4.2 Upon receipt of a Request for Arbitration, the Secre-
tariat shall assign supervision of the arbitration to a Case 
Committee. The Secretariat may at any time during the 
arbitration reassign supervision of an arbitration from one 
Case Committee to another Case Committee, or replace 
any Council Member on a Case Committee by another 
Council Member. The Secretariat, in its discretion, may 
take any decision pursuant to this Article 4.2 of these Inter-
nal Rules, taking into account in particular the workload, 
any conflicts of interest, and any other reasons affecting the 
availability of a Council Member.

4.3 A Council Member who has a conflict of interest with 
respect to any arbitration shall promptly disclose such con-
flict to the Secretariat, and, as from the time such Council 
Member obtained knowledge of the conflict, may no longer 

participate in decisions pertaining to such arbitration. Such 
Council Member may not obtain any additional informa-
tion or documentation pertaining to such arbitration, and 
must return or destroy any information or documentation 
already received.

4.4 Decisions by a Case Committee require a quorum of 
two of its members and a majority of such Case Committee. 

4.5 As a basis for any decision of the Case Committees, the 
Secretariat shall prepare a written statement, which shall 
advise of any existing practice of other Case Committees 
in comparable cases and may contain non-binding recom-
mendations.

Article 5: Specialized Case Committees

5.1 All arbitrations administered by the DIS pursuant to the 
rules of a chamber of commerce and industry referring to 
the Rules shall be assigned to the same Case Committee.

5.2 The DIS may at any time create additional specialized 
Case Committees, for example for specific geographic 
regions or certain types of arbitrations.

Article 6: The Appointing Committee

6.1 The Appointing Committee shall consist of three main 
members and three alternate members (together the “Ap-
pointing Committee Members”). The Appointing Commit-
tee Members shall have practical experience in domestic 
and international arbitration. The provisions of Section 3 
of the DIS Integrity Principles shall apply to Appointing 
Committee Members.

6.2 Appointing Committee Members shall be appointed 
by the DIS Board of Directors pursuant to Section 7.2 of 
the DIS Statutes, after consultation with the chairman of 
the Advisory Board of the DIS. Members of the DIS Board 
of Directors pursuant to Section 7.2 of the DIS Statutes, 
Council Members, and staff of the Secretariat may not be 
Appointing Committee Members.

6.3 The Appointing Committee Members’ terms of office 
shall be three years and may be renewed once.

6.4 An Appointing Committee Member who has a conflict 
of interest with respect to any arbitration shall prompt-
ly disclose such conflict to the Secretariat, and, as from 
the time such Appointing Committee Member obtained 
knowledge of the conflict, may no longer participate in 
decisions pertaining to such arbitration. Such Appointing 
Committee Member may not obtain any additional infor-
mation or documentation pertaining to such arbitration, 
and must return or destroy any information or documenta-
tion already received.
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6.5 The Appointing Committee’s decisions are taken by the 
main members. If a main member cannot act due to a con-
flict of interest or otherwise, an alternate member designat-
ed by the Secretariat shall act in lieu of such main member. 

6.6 Decisions by the Appointing Committee require a 
majority vote. 

6.7 As a basis for any decision of the Appointing Commit-
tee, the Secretariat shall prepare a written statement, which 
shall advise of any existing practice of the Appointing Com-
mittees in comparable cases and may contain non-binding 
recommendations.

Article 7: The Secretariat

7.1 Within the Secretariat, arbitrations are administered 
by the Case Management Team under the direction of the 
Deputy Secretary General.

7.2 The Secretary General may, when absent or otherwise, 
authorize the Deputy Secretary General or another staff 
member of the Secretariat to decide upon the appointment 
of an arbitrator pursuant to Article 13.3 of the Rules.

7.3 The Secretariat may issue notes and other documents 
for the information of the parties and the arbitrators or, as 
necessary, for the proper conduct of the arbitral proceed-
ings.

Article 8: Submissions and Notifications, Rea-
sons, Confidentiality

8.1 All Submissions that are to be sent to the DIS under the 
Rules, and any communication addressed to the Arbitration 
Council, a Case Committee, or the Appointing Committee, 
shall be sent to the Secretariat.

8.2 All notifications from, and communications of decisions 
by, the Appointing Committee or any Case Committees to 
the parties or arbitrators concerning any arbitration shall be 
sent exclusively by the Secretariat. 

8.3 The reasons for decisions of the Appointing Committee 
and the Case Committees shall not be communicated.

8.4 Information and documentation relating to any arbi-
tration, as well as to the work of the Appointing Commit-
tee, the Arbitration Council, a Case Committee, and the 
Secretariat, shall be confidential, unless otherwise provided 
in Article 44 of the Rules.

Article 9: Removal of an Arbitrator from Office 
Pursuant to Article 16.2 of the Rules

9.1 Any party who considers that an arbitrator is not fulfill-
ing the arbitrator’s duties pursuant to the Rules or is not, or 

will not be, in a position to fulfil those duties in the future, 
may file a request for removal (“Request for Removal”) 
pursuant to Article 9.2 of these Internal Rules.

9.2 The Request for Removal shall describe the facts and 
circumstances on which it is based and shall specify when 
the party filing the Request for Removal first obtained 
knowledge of the same. The Request for Removal shall be 
filed with the DIS no later than 14 days after the party filing 
the Request for Removal first obtained knowledge of the 
facts and circumstances on which it is based.

9.3 The DIS shall transmit the Request for Removal to the 
concerned arbitrator, the other arbitrators and the other 
party, and shall set a time limit for comments. The DIS 
shall send any comments that it receives to the parties and 
to each arbitrator. 

9.4 The Case Committee to which the arbitration has been 
assigned pursuant to Article 4.2 shall decide upon the 
Request for Removal. 

9.5 If the Case Committee to which the arbitration has 
been assigned pursuant to Article 4.2 considers that an 
arbitrator is not fulfilling the arbitrator’s duties pursuant 
to the Rules or is not, or will not be, in a position to fulfil 
those duties in the future, such Case Committee may, after 
consultation with the parties and all arbitrators, remove 
such arbitrator from office even in the absence of a Request 
for Removal.

Article 10: Transitional Provision

Until such time as the DIS Statutes have been amended, 
Section 14 of the DIS Statutes regarding the DIS Appoint-
ing Committee shall supersede the provisions of Article 6 
of these Internal Rules.

ANNEX 2:  Schedule of Costs

Paragraph 1: Introductory Provisions

1.1 With respect to the entire arbitration, the version of this 
Annex in force on the date of its commencement pursuant 
to Article 6 of the Rules shall apply. 

1.2 The arbitrators’ fees and the Administrative Fees of the 
DIS shall, pursuant to Paragraphs 2 and 3 of this Annex 
2, be calculated on the basis of the amount in dispute. If 
the amount in dispute is not quantified or not estimated, 
the DIS shall set a time limit for the parties to do so. If the 
parties do not do so within the time limit set by the DIS, 
Paragraphs 2.3 and 3.3 of this Annex 2 shall apply.

1.3 The parties are jointly and severally liable for the costs 
of the arbitration within the meaning of Article 32 (i), (ii) 
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and (iv) of the Rules, without prejudice to any claims for 
reimbursement of costs between or among the parties. 

Paragraph 2: Arbitrators’ Fees

2.1 The arbitrators’ fees shall be calculated on the basis of the 
amount in dispute pursuant to the following table:

Amount in 
Dispute

Fee for each 
Co-Arbitrator

Fees for Pres-
ident / Sole 
Arbitrator

Up to 5.000 € 770 € 1.000 €
From 5.000,01 € 
to 20.000 €

1.150 € 1.500 €

From 20.000,01 € 
to 50.000 €

2.300 € 3.000 €

From 50.000,01 € 
to 70.000 €

3.000 € 4.000 €

From 70.000,01 € 
to 100.000 €

3.800 € 5.000 €

From 100.000,01 
€ to 500.000 €

4.450 € plus 2 % 
of the amount ex-
ceeding 100.000 €

Fee of a co-arbi-
trator plus 30 %

From 500.000,01 
€ to 1.000.000 €

12.450 € plus 1,4 
% of the amount 
exceeding 
500.000 €

Fee of a co-arbi-
trator plus 30 %

From 
1.000.000,01 € to 
2.000.000 €

19.450 € plus 1 % 
of the amount ex-
ceeding 1.000.000 
€

Fee of a co-arbi-
trator plus 30 %

From 
2.000.000,01 € to 
5.000.000 €

29.450 € plus 0,5 
% of the amount 
exceeding 
2.000.000 €

Fee of a co-arbi-
trator plus 30 %

From 
5.000.000,01 € to 
10.000.000 €

44.450 € plus 0,3 
% of the amount 
exceeding 
5.000.000 €

Fee of a co-arbi-
trator plus 30 %

From 
10.000.000,01 € 
to 50.000.000 €

59.450 € plus 0,1 
% of the amount 
exceeding 
10.000.000 €

Fee of a co-arbi-
trator plus 30 %

From 
50.000.000,01 € 
to 100.000.000 €

99.450 € plus 0,06 
% of the amount 
exceeding 
50.000.000 €

Fee of a co-arbi-
trator plus 30 %

above 
100.000.000 €

129.450 € plus 
0,05 % of the 
amount exceed-
ing 100.000.000 € 
up to 650.000.000 
€; above

Fee of a co-arbi-
trator plus 30 %

2.2 In case of a counterclaim or a Request against an 
Additional Party, the sum of the amounts in dispute of 
the Request, the counterclaim, and the Request against an 
Additional Party shall serve as the basis for the calculation 
of the fees.

2.3 If information on the amount in dispute is missing from 
the Request, the counterclaim, or the Request against an 
Additional Party, or if the DIS considers that the amount 
of any quantified claim has been manifestly undervalued, 
the DIS may initially calculate the arbitrators’ fees on the 
basis of an amount in dispute determined by the DIS in its 
discretion, which shall apply until a determination of the 
amount in dispute pursuant to Article 36 of the Rules. 

2.4 If there are more than two parties to the arbitration, 
the fees set forth in Paragraph 2.1 above shall be increased 
respectively by 10 percent for each additional party, not to 
exceed 50 percent overall. 

2.5 In cases of particular legal or factual complexity, at the 
request of the arbitral tribunal and after consultation with 
the parties, the Arbitration Council may in its discretion 
determine an increase in the fees calculated pursuant to 
Paragraphs 2.1 and 2.4 above, not to exceed 50 percent. 
In deciding on any such increase in fees, the Arbitration 
Council shall take into account in particular the amount of 
time spent, the diligence and efficiency of the arbitrators, 
having regard to the complexity and economic importance 
of the dispute, as well as the arbitral tribunal’s contribution 
to encouraging an amicable settlement of the dispute. 

2.6 A decision on an application for interim relief pursuant 
to Article 25 of the Rules shall constitute a case of particular 
complexity within the meaning of Paragraph 2.5 above. 

2.7 If a replacement arbitrator is appointed pursuant to 
Article 16 of the Rules, the Arbitration Council shall in its 
discretion determine the amount of the fees of the replace-
ment arbitrator.

2.8 If the proceedings are terminated prior to the constitu-
tion of the arbitral tribunal, no arbitrator who has already 
been appointed shall be entitled to any fees or expenses.
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Paragraph 3: Administrative Fees of the DIS

3.1 The Administrative Fees of the DIS for the filing of a 
Request shall amount to:

Amount in Dispute Administrative Fees of 
the DIS

up to 50.000 € 2 % of the amount in dis-
pute, minimum 750 €

from 50.000,01 € to 
1.000.000 €

1.000 € plus 1 % of the 
amount exceeding 50.000 €

above 1.000.000 € 10.500 € plus 0,5 % of 
the amount exceeding 
1.000.000, maximum 
40.000 €

3.2 In case of a counterclaim or a Request against an Ad-
ditional Party, Paragraph 3.1 of this Annex 2 shall apply to 
the Administrative Fees, mutatis mutandis. In such cases, 
the Administrative Fees of the DIS shall amount to the sum 
of the Administrative Fees pursuant to Paragraphs 3.1 and 
3.2 of this Annex 2.

3.3 If the Request, the counterclaim, or the Request against 
an Additional Party does not contain any quantification of 
claims, or if the DIS considers that the amount of any quan-
tified claim has been manifestly undervalued, the DIS may 
initially calculate the Administrative Fees on the basis of an 
amount in dispute determined by the DIS in its discretion, 
which shall apply until a determination of the amount in 
dispute pursuant to Article 36 of the Rules. 

3.4 If there are more than two parties to the arbitration, the 
Administrative Fees pursuant to Paragraphs 3.1 and 3.2 of 
this Annex 2 shall be increased respectively by 10 percent 
for each additional party. The increase shall not exceed, 
respectively, 20.000 € overall.

3.5 If the proceedings are terminated prior to the constitu-
tion of the arbitral tribunal, the DIS may reduce its Admin-
istrative Fees by up to 50 percent.  

3.6 In case of a consolidation of two or more arbitrations, 
the amounts in dispute of the claims of a party in the 
respective arbitrations shall be added together and the new 
Administrative Fee for each party shall be calculated on the 
basis of the sum of these amounts in dispute. Any amounts 
already paid by the parties shall be deducted.

3.7 If a Submission within the meaning of Article 3.2 of the 
Rules is filed with the DIS in a language other than German 
or English, the DIS may charge the costs of a translation in 
addition to the Administrative Fees.

3.8 If proceedings are conducted prior to the commence-
ment of the arbitration pursuant to

 - the DIS Mediation Rules,
 - the DIS Conciliation Rules,
 - the DIS Rules on Adjudication,
 - the DIS Rules on Expertise, or
 - the DIS Rules on Expert Determination,

any DIS Administrative Fees already paid by the parties 
for such proceedings shall be deducted from the Adminis-
trative Fees for the arbitration. If any such proceedings are 
instituted after the arbitration has been commenced, no 
additional DIS Administrative Fees for such proceedings 
shall be charged.

Paragraph 4:  Initial Deposit and Deposit

4.1 The total amount of the Deposits to be provided by the 
parties pursuant to Article 35 of the Rules shall correspond 
to the sum of the anticipated fees of the arbitrators pursu-
ant to Paragraph 2, the anticipated expenses of the arbitra-
tors pursuant to Paragraph 5, and any supplement pursuant 
to Paragraph 6 of this Annex 2.

4.2 The DIS shall fix the amount of the initial deposit and 
of the Deposit. When calculating the initial deposit, the 
DIS may take into consideration the fees of the arbitral tri-
bunal as a whole or initially only in part. In the latter case, 
the remaining fees shall be taken into consideration when 
calculating the Deposit.

4.3 In case a counterclaim or a Request against an Addi-
tional Party is filed, at the request of a party and after con-
sultation with the arbitral tribunal the Arbitration Council 
may decide that for the respective claims separate initial 
deposits or Deposits and separate Administrative Fees shall 
be paid. 

4.4 The DIS may increase or decrease the initial deposit and 
the Deposit during the course of the proceedings. 

4.5 The DIS shall administer the initial deposit and the 
Deposit until they have been paid out to the arbitral tri-
bunal. Prior to the termination of the arbitration, the DIS 
shall bear any negative interest, and shall be entitled to any 
positive interest, on the Deposits.

Paragraph 5: Expenses of the Arbitral Tribunal

For the reimbursement of expenses pursuant to Article 
34.1 of the Rules, the version of the respective guidelines of 
the DIS in force on the date of the commencement of the 
arbitration shall apply.
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Paragraph 6: Value Added Tax

6.1 The fees paid by the DIS to the arbitrators are not inclu-
sive of value added tax or any comparable taxes or charges 
to which the fees of arbitrators may be subject.

6.2 It is the obligation of the parties to reimburse the 
arbitrators for value added tax or any comparable taxes or 
charges. The reimbursement of such taxes and charges shall 
exclusively occur between the parties and the arbitrators. 
To facilitate the process of reimbursement, in calculating 
the initial deposit and the Deposit, the DIS in principle 
shall charge a supplement in an amount up to 20 percent of 
the fees, which may be used to reimburse any such taxes or 
charges upon presentation of a corresponding invoice by an 
arbitrator to one or more parties.

6.3 The Administrative Fees of the DIS may be subject 
to value added tax or similar other taxes or charges. The 
parties shall pay such taxes or charges in addition to paying 
the Administrative Fees pursuant to Paragraph 3 of this 
Annex 2.

ANNEX 3: Measures for Increasing 
Procedural Efficiency

During the case management conference, the arbitral tribu-
nal shall discuss with the parties the following measures for 
increasing procedural efficiency:

A. Limiting the length or the number of Submis  
 sions, of any written fact witness statements, and  
 of any expert reports provided by the parties.
B. Conducting only one oral hearing, including any  
 taking of evidence. 
C. Dividing the proceedings into multiple phases. 
D. Rendering one or more partial awards or proce 
 dural orders on specific issues.
E. Regulating whether the production of documents  
 can be requested from a party that does not bear  
 the burden of proof, as well as possibly limiting  
 document production requests generally. 
F. Providing the parties with a preliminary non-bind 
 ing assessment of factual or legal issues in the arbi 
 tration, provided all of the parties consent thereto. 
G. Making use of information technology. 

To the extent that the parties disagree as to whether to ap-
ply one or more of the above measures, the arbitral tribunal 
shall, during or as soon as possible after the case manage-
ment conference, decide in its discretion whether to apply 
such measures. 

ANNEX 4:  Expedited Proceedings 

Article 1 

The final award shall be made at the latest six months after 
conclusion of the case management conference held pursu-
ant to Article 27.2.

Article 2

When establishing the procedure for the arbitration, and 
in particular when setting time limits, the arbitral tribunal 
shall at all times take into account the parties’ specific inter-
est in accelerating the proceedings. 

Article 3

In addition to the Request pursuant to Article 5.1 of the 
Rules and the Answer pursuant to Article 7.2 of the Rules, 
each party may file only one further written Submission. 
In the case of a counterclaim pursuant to Article 7.5, one 
further written Submission in reply to the counterclaim 
may be filed.

Article 4

The arbitral tribunal shall hold only one oral hearing, in-
cluding for the taking of evidence. An oral hearing may be 
dispensed with if all parties so agree.

Article 5

If the final award cannot be made within the time limit set 
in Article 1 of this Annex, the arbitral tribunal shall inform 
the parties and the DIS in writing of the reasons therefor. 
If such time limit is exceeded, the arbitral tribunal shall 
not for that reason cease to have jurisdiction, and the final 
award shall be made as soon as possible. 

ANNEX 5: Supplementary Rules for 
Corporate Disputes

Article 1: Scope of Application

1.1 The Supplementary Rules for Corporate Disputes 
(“DIS-CDR”) set forth herein shall apply if the parties have 
referred to them in their arbitration agreement, either with-
in or outside the articles of incorporation, or have other-
wise agreed to their application.

1.2 With respect to any arbitration, the version of the DIS-
CDR in force on the date of its commencement pursuant to 
Article 6 of the Rules shall apply.



AtlAS Desk Book 2020

      Fourth Edition  397

Article 2: Inclusion of Concerned Others

2.1 In disputes requiring a uniform decision binding all 
shareholders and the corporation, and in which a party 
intends to extend the effects of an arbitral award to any 
shareholder or the corporation who are not named parties 
to the arbitration (“Concerned Others”), the Concerned 
Others shall be granted the opportunity to join the arbitra-
tion pursuant to these DIS-CDR as a party or compulsory 
intervenor in the sense of Section 69 of the German Code 
of Civil Procedure (“Intervenor”). This applies, mutatis 
mutandis, to disputes that can be decided only by a uniform 
decision binding specific shareholders or the corporation.

2.2 In its Request, the Claimant shall designate, in addition 
to the Respondent, any Concerned Others, providing the 
names and addresses of any shareholders or of the cor-
poration itself to which the effects of the arbitral award 
shall extend, and shall request the DIS to also transmit the 
Request to the Concerned Others. In addition to what is 
required in Article 4.2 of the Rules, a number of copies of 
the Request sufficient for the designated Concerned Others 
shall be filed with the DIS in paper form as well as in elec-
tronic form.

2.3 Concerned Others designated after expiry of the time 
limits provided in these DIS-CDR for designating Con-
cerned Others may join the arbitration pursuant to Article 
4.3 of these DIS-CDR.

Article 3: Transmission of the Request and 
Invitation to Join the Proceedings

3.1 The DIS shall deliver the Request to the Respondent and 
the designated Concerned Others pursuant to Article 5.5 
of the Rules. The DIS shall request the Concerned Others 
to inform the DIS in writing within one month following 
transmission of the Request whether they wish to join the 
arbitration on the Claimant’s or on the Respondent’s side, 
either as a party or as an Intervenor. The DIS shall inform 
the parties and all Concerned Others designated pursuant 
to Articles 2.2 or 9.4 of these DIS-CDR of any effected 
joinder.

3.2 Within one month following the date of transmission 
of the Request, the Respondent may designate additional 
Concerned Others, providing their addresses and request-
ing the DIS to transmit the Request to such additional Con-
cerned Others. With its request, the Respondent shall file 
the number of copies of the Request in paper form as well 
as in electronic form required by Article 4.2 of the Rules. 
Article 3.1 of these DIS-CDR shall apply to any additional 
Concerned Others.

Article 4: Joinder

4.1 If Concerned Others join the arbitration as a party 
within the time limit provided for in Article 3 or Article 
9.4 of these DIS-CDR, they shall become a party to the ar-
bitration with all rights and duties pertaining thereto as of 
the date on which their declaration of joinder is filed with 
the DIS. If they join as an Intervenor, they shall be entitled 
to the rights of a compulsory Intervenor as provided for in 
Section 69 of the German Code of Civil Procedure. Upon 
their joinder, Concerned Others are entitled to designate 
additional Concerned Others. Article 3.2 of these DIS-
CDR shall apply, mutatis mutandis, with regard to any such 
additional designated Concerned Others.

4.2 If a designated Concerned Other does not join the 
arbitration within the provided time limit, such Concerned 
Others shall be deemed to have waived participation in 
the arbitration, without prejudice to the right to join the 
arbitration at a later point in time pursuant to Article 4.3 of 
these DIS-CDR.

4.3 Designated Concerned Others may join the arbitration 
at any time, provided that they do not raise objections to 
the composition of the arbitral tribunal, and either

(i) such Concerned Others accept the arbitration  
as it stands at the time of their joinder, or
(ii) the arbitral tribunal in its discretion decides 
to approve the joinder of such Concerned Oth-
ers. 

In addition, the first and second sentences of Article 4.1 of 
these DIS-CDR shall apply, mutatis mutandis.

Article 5: Continuous Information of Con-
cerned Others

5.1 Unless Concerned Others have expressly waived in 
writing their right thereto, the arbitral tribunal shall in-
form, pursuant to Article 4.4 of the Rules, the designated 
Concerned Others who have not joined the arbitration 
of the progress of the arbitration by transmitting to the 
provided addresses of the Concerned Others copies of all 
Submissions of the parties or of Intervenors as well as any 
decisions and procedural orders of the arbitral tribunal. 
This shall apply to other communications from the arbitral 
tribunal to the parties or Intervenors only insofar as it 
may be reasonably assumed that such communications are 
relevant to a subsequent decision of any Concerned Others 
to join the arbitration. If the DIS transmits decisions by the 
arbitral tribunal to the parties, the DIS instead of the arbi-
tral tribunal shall transmit such decisions to any designated 
Concerned Others who have not joined the arbitration.
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5.2 Concerned Others who have not joined the arbitration 
are not entitled to attend case management conferences or 
the oral hearing.

Article 6: Extension or Amendment of the 
Subject Matter of the Claim; Withdrawal of a 
Claim

6.1 An extension or amendment of the subject matter of 
the claim (including any counterclaim pursuant to Articles 
7.5 to 7.9 of the Rules and any joinder of additional parties 
pursuant to Article 19 of the Rules) or, in case of a share-
holder resolution dispute, the extension of the claim to 
other resolutions, is only admissible with the consent of all 
Concerned Others. 

6.2 A complete or partial withdrawal of a claim is admis-
sible without the consent of the Concerned Others, unless 
a Concerned Other objects within one month after having 
been informed of the intended withdrawal of such claim 
and the arbitral tribunal acknowledges the Concerned Oth-
er’s legitimate interest in the continuation of the arbitration.

Article 7: Sole Arbitrator

7.1 If the arbitral tribunal is comprised of a sole arbitrator, 
the parties and Intervenors may jointly nominate the sole 
arbitrator within one month following the date of transmis-
sion of the Request to the Respondent and to all Concerned 
Others, or, in case of an admissible joinder of a Concerned 
Other, within one month following such joinder.

7.2 If the Respondent and the Concerned Others have 
received the Request at different times, the time limit shall 
be calculated by reference to the time of receipt by the 
party or Concerned Other who last received the Request. If 
Concerned Others join the arbitration at different points in 
time, the time limit shall be calculated by reference to the 
last such joinder.

7.3 Where the parties and the Intervenor do not reach an 
agreement on the sole arbitrator within the time limits 
provided in Articles 7.1 and 7.2 of these DIS-CDR, upon 
request of any Claimant, Respondent, or Intervenor, the 
sole arbitrator shall be selected and appointed by the Ap-
pointing Committee pursuant to Article 13.2 of the Rules. 
The third sentence of Article 11 of the Rules shall apply; 
however, for purposes of such provision, Intervenors shall 
be deemed equal to parties.

Article 8: Three-Member Arbitral Tribunal

8.1 If the arbitral tribunal is comprised of three arbitrators, 
the Request, in deviation from Article 5.2 (vii) of the Rules, 
need not contain the nomination of an arbitrator. Notwith-

standing the above, any nomination made shall be deemed 
to be a proposal.

8.2 Within one month following the date of transmission of 
the Request to the Respondent and all Concerned Others, 
or in case of an admissible joinder within one month there-
after, the parties and any Intervenors on Claimant’s and 
on Respondent’s side, respectively, shall jointly nominate 
a co-arbitrator. Article 7.2 of these DIS-CDR shall apply, 
mutatis mutandis.

8.3 Where the parties and any Intervenors on Claimant’s or 
on Respondent’s side do not jointly nominate an arbitrator 
within the time limit provided for in Article 8.2 of these 
DIS-CDR, the two co-arbitrators shall be selected and ap-
pointed by the Appointing Committee pursuant to Article 
13.2 of the Rules.

8.4 Articles 12.2 and 12.3 of the Rules shall apply to the 
nomination and appointment of the President of the 
arbitral tribunal; however, for purposes of such provisions, 
Intervenors shall be deemed equal to parties.

Article 9: Consolidation of Jurisdiction in Case 
of Parallel Proceedings

9.1 Where multiple arbitrations concerning the same sub-
ject matter have been initiated that require a uniform deci-
sion applying to all parties and Concerned Others, Articles 
9.2 to 9.4 of these DIS-CDR shall apply.

9.2 The arbitration that has been commenced at an earlier 
point in time (the “Primary Arbitration”) shall preclude 
an arbitration commenced at a later point in time (the 
“Secondary Arbitration”). The Secondary Arbitration shall 
be inadmissible.

9.3 The priority of multiple requests for arbitration shall be 
determined by the time of filing of each Request with the 
DIS. To prove the exact time of day at which the Request 
was filed with the DIS, the Request (with or without attach-
ments thereto, pursuant to Article 6.1 of the Rules) shall, in 
deviation from Articles 4.1 and 4.2 of the Rules, always also 
be sent by fax or email. In case of doubt, the DIS shall de-
termine the priority of multiple requests for arbitration in 
its discretion. If the DIS considers prima facie that the case 
described in Article 9.1 of these DIS-CDR exists, it shall so 
inform the parties and the designated Concerned Others of 
the pending arbitration.

9.4 If the Claimant in the Secondary Arbitration has filed 
its Request within the time limit provided for in Article 3.1 
of these DIS-CDR, it may join the Primary Arbitration as 
a designated Concerned Other. In such case, the Request 
shall be deemed to constitute a joinder to the Primary Ar-



AtlAS Desk Book 2020

      Fourth Edition  399

bitration as a designated Concerned Other. Such Claimant 
shall become an additional claimant in the Primary Arbi-
tration, unless it objects within the time limit for joinder 
provided in Article 3.1 of these DIS-CDR. Such additional 
claimant may participate in the constitution of the arbitral 
tribunal pursuant to Articles 7 or 8 of these DIS-CDR and 
name additional Concerned Others in the Primary Arbi-
tration pursuant to Article 4.1 of these DIS-CDR. Insofar 
as Articles 7 and 8 of these DIS-CDR make reference to the 
time of the joinder of a Concerned Other for the calcu-
lation of time limits, it shall be deemed, for the purposes 
of this Article 9.4 of these DIS-CDR, that the joinder has 
occurred on the day on which the time limit for joining 
the arbitration pursuant to Article 3.1 of these DIS-CDR 
has expired. If the Claimant in the Secondary Arbitration 
expressly consents to join the Primary Arbitration before 
the expiry of the time limit provided for in Article 3.1 of 
these DIS-CDR, the time of consent shall apply for the 
calculation of time limits. If the Claimant in the Secondary 
Arbitration files timely objections, or if it files the Request 
after the time limit provided in Article 3.1 of these DIS-
CDR has expired, such Claimant shall not be considered 
a party to the Primary Arbitration. Irrespective thereof, 
the Secondary Arbitration is inadmissible. The foregoing 
is without prejudice to the Claimant’s rights pursuant to 
Article 4.3 of these DIS-CDR. 

Article 10: Confidentiality

Article 44 of the Rules shall also apply to all designated 
Concerned Others.

Article 11: Extension of Effects of the Arbitral 
Award

11.1 The effects of an arbitral award extend to those Con-
cerned Others that have been designated as such within 
the time limits provided in these DIS-CDR, regardless of 
whether they have availed themselves of the opportunity 
to join the arbitration as a party or as an Intervenor. The 
shareholders designated as Concerned Others within the 
provided time limits agree to recognize the effects of an 
arbitral award rendered in accordance with these DIS-CDR.

11.2 The effects of an arbitral award also extend to those 
Concerned Others that have been designated as such after 
the time limits provided in these DIS-CDR, but that have 
joined the arbitration as a party or as an Intervenor. These 
Concerned Others also agree to recognize the effects of an 
arbitral award rendered in accordance with these DIS-CDR.

Article 12: Costs

12.1 Concerned Others who have not joined the arbitration 
as a party or as an Intervenor are not entitled to reimburse-
ment of costs.

12.2 When calculating the costs pursuant to Annex 2 of the 
Rules (Schedule of Costs), a designated Concerned Other 
shall be treated as a party.

ANNEX 6: Dispute Management Rules 

Article 1: Scope of Application

1.1 These Dispute Management Rules (the “DMR”) shall 
apply when 
 (i) the parties have agreed to conduct dispute man 
 agement proceedings under the DMR, or
 (ii) a party initiates dispute management proceed 
 ings under the DMR and the other party consents  
 thereto.

1.2 With respect to any dispute management proceed-
ings, the version of the DMR in force on the date of their 
commencement pursuant to Article 2.4 of these DMR shall 
apply.

Article 2: Initiation and Commencement of the 
Proceedings 

2.1 A party wishing to commence dispute management 
proceedings under the DMR shall file a written application 
with the DIS. The application shall contain:

(i) the names and addresses of the parties;
(ii) the names and addresses of any designated  
counsel representing the applicant;
(iii) a brief description of the dispute and the un 
derlying facts; and
(iv) the asserted claims and information regard-
ing the amount in dispute.

2.2 If at the time of the application there is an agreement to 
conduct dispute management proceedings under the DMR, 
the applicant shall submit a copy of such agreement to-
gether with the application pursuant to Article 2.1 of these 
DMR, as well as evidence of payment to the DIS of half of 
the costs pursuant to Article 9.1 (i) and (ii) of these DMR. 
The DIS shall send the application for the commencement 
of dispute management proceedings to the other party and 
shall request the other party to pay the other half of the 
costs pursuant to Article 9.1 (i) and (ii) of these DMR.

2.3 If the applicant states that at the time of the application 
there is no agreement to conduct dispute management 
proceedings under the DMR, or no agreement is filed with 
the application pursuant to Article 2.2 of these DMR, the 
DIS shall send the application to commence dispute man-
agement proceedings to the other party requesting that the 
latter, within 14 days, provide the DIS with its written con-
sent to conduct such proceedings. If the other party fails 
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to provide its consent within such time period, no dispute 
management proceedings shall take place. If such consent is 
provided, the DIS shall request the parties to pay the costs 
pursuant to Article 9 (i) and (ii) of these DMR.

2.4 The dispute management proceedings shall commence:
 (i) in the case of Article 2.2 of these DMR, on the  
 date on which the application for commencement  
 of dispute management proceedings is filed with  
 the DIS; or
 (ii) in the case of Article 2.3 of these DMR, on the  
 date on which the consent of the other party is  
 filed with the DIS.

The DIS shall inform the parties about the date of com-
mencement of the proceedings. 

Article 3: Appointment of a Dispute Manager 

After commencement of the dispute management proceed-
ings pursuant to Article 2.4 of these DMR, and after infor-
mal consultation with the parties, the DIS shall appoint an 
impartial and independent Dispute Manager. The DIS may 
refrain from appointing a Dispute Manager unless and until 
the costs pursuant to Article 9.1 (i) and (ii) of these DMR 
have been paid.

Article 4: Joint Consultation 

4.1 The Dispute Manager shall contact the parties promptly, 
and no later than one week following his or her appoint-
ment, in order to determine, together with the parties, the 
date and venue for a joint consultation. The Dispute Man-
ager may prepare the joint consultation at his or her discre-
tion and may provide guidance to the parties in advance. 

4.2 During the joint consultation, the Dispute Manager 
shall comprehensively consult and assist the parties in 
deciding upon the selection and design of the dispute reso-
lution procedure.

4.3 The parties agree to endeavour, with the assistance of 
the Dispute Manager, to agree on an appropriate dispute 
resolution procedure during or promptly after the joint 
consultation. The parties and the Dispute Manager are free 
in their selection of such procedure. The Dispute Manager 
may make proposals regarding the appropriate dispute 
resolution procedure, but is not authorized to make any 
decisions. 

Article 5: Termination of the Proceedings

5.1 The dispute management proceedings shall terminate:
 (i) on the date of the written declaration by the 
 parties that they have agreed upon a dispute 

 resolution procedure pursuant to Article 4.3 of  
 these DMR;
 (ii) on the date on which a party files with the DIS  
 a written termination notice;
 (iii) on the date on which the Dispute Manager  
 files with the DIS a written termination notice,  
 in particular when he or she considers that con- 
 ducting the joint consultation would not serve a  
 purpose or that the parties cannot be expected to  
 reach an agreement; or 
 (iv) if the parties have failed to agree on a dis - 
 pute resolution procedure two months from com 
 mencement of the proceedings pursuant to Article  
 2.4 of these DMR. 

5.2 The DIS may decide to terminate the dispute manage-
ment proceedings at any time if, within the time limit set by 
the DIS, the costs pursuant to Article 9 of these DMR have 
not been paid.

Article 6: Prescription

The statute of limitations applicable to the claims described 
in the application shall be tolled upon commencement of 
the dispute management proceedings pursuant to Article 
2.4 of these DMR, until three months after the termination 
of the proceedings pursuant to Article 5 of these DMR.

Article 7: Special Provisions in the Event of a 
Pending Dispute Resolution Procedure

7.1 If there is a dispute resolution procedure already 
pending between the parties that involves matters related 
to the dispute management proceedings, the parties and 
the Dispute Manager during the joint consultation should 
additionally take into consideration any effects on such 
procedure. 

7.2 If the pending procedure is an arbitration under the DIS 
Arbitration Rules, in addition to Article 7.1 of these DMR 
the following shall apply:
 (i) no Administrative Fees pursuant to these DMR  
 shall be due;
 (ii) the time limit stipulated in Article 2.3 of these  
 DMR for the other party to provide its consent  
 shall be five days; and
 (iii) in deviation from Article 5.1 (iv) of these  
 DMR, the dispute management proceedings shall  
 terminate if, within 30 days from commencement  
 of the dispute resolution proceedings pursuant to  
 Article 2.4 of these DMR, the parties do not agree  
 on a dispute resolution procedure other than the  
 already pending dispute resolution procedure  
 pursuant to Article 7.1 of these DMR. 

Article 8: Confidentiality
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8.1 Unless the parties agree otherwise, the parties and their 
outside counsel, the Dispute Manager, the DIS employees, 
and any other persons associated with the DIS who are 
involved in the dispute management proceedings shall 
not disclose to anyone any information concerning the 
proceedings, including in particular the existence of the 
proceedings, the names of the parties, the nature of the 
claims, the names of any witnesses or experts, any proce-
dural orders or awards, and any evidence that is not pub-
licly available. Disclosures may nonetheless be made to the 
extent required by applicable law or by other legal duties.

8.2 Unless the parties agree otherwise, no party shall 
nominate the Dispute Manager as a witness in a procedure 
that relates to the subject matter of the dispute management 
proceedings. 

8.3 Unless the other party consents thereto, no party shall 
appoint or otherwise engage the Dispute Manager as 
party-appointed arbitrator, expert, counsel, or advisor in 
any arbitration, litigation, or alternative dispute resolution 
proceedings that relate to the subject matter of the dispute 
management proceedings.

8.4 The DIS may publish statistical data or other general 
information concerning dispute management proceedings, 
provided that no party is identified by name and that no 
particular dispute management proceedings are identifiable 
on the basis of such information. 

8.5 Article 8 of these DMR is notwithstanding any contrac-
tual confidentiality and secrecy obligations of the parties.

Article 9: Costs

9.1 The costs of the dispute management proceedings 
(including the DIS Administrative Fees and the fees and 
expenses of the Dispute Manager) shall be determined as 
follows:
 (i) The DIS Administrative Fees shall amount to  
 500 €.
 (ii) The Dispute Manager shall be entitled to a  
 flat fee of 2.500 €, which shall include the   
 preparation for, and the conduct of, the first joint  
 consultation, and which shall be due even if, for  
 reasons beyond the Dispute Manager’s control, no  
 joint consultation takes place.
 (iii) The Dispute Manager’s necessary and docu 
 mented expenses, in particular travel and lodging  
 costs, shall be reimbursed.

9.2 Paragraph 6 of Annex 2 to the DIS Arbitration Rules in 
respect of value added tax shall apply, mutatis mutandis.

9.3 The parties shall bear in equal shares, and are jointly 
and severally liable for, the costs of the dispute manage-
ment proceedings pursuant to Article 9.1. 

Article 10: Limitation of Liability

For any acts or omissions in connection with the dispute 
management proceedings, a Dispute Manager, the DIS, 
its statutory organs, its employees, and any other person 
associated with the DIS who is involved in the proceedings 
shall not be liable, except in case of an intentional breach of 
duty or gross negligence.

DIS Integrity Principles

(1) The following provisions shall aim at making transpar-
ent the Integrity Principles of the DIS applicable in arbitra-
tions under the DIS Arbitration Rules concerning:
 (i) the nomination of arbitrators by the DIS 
 Appointing Committee; and
 (ii) the acceptance of mandates as arbitrators or 
 external counsel by members of organs or other 
 officials of the DIS.

(2) The Integrity Principles serve to promote trust in 
arbitration and are to be interpreted and applied for this 
purpose. All members of organs of the DIS and all persons 
exercising functions within the DIS concerning the admin-
istration of DIS arbitrations are obligated to promote trust 
in arbitration. They are also required to act in the spirit of 
the Integrity Principles even in cases for which the follow-
ing provisions do not contain specific instructions, and 
to resolve possible conflicts of interest on the basis of the 
highest standards of integrity.

(3) Members of the DIS Appointing Committee (Article 14 
of the DIS Statutes) shall not:

(i) simultaneously be members of the Board of 
Directors or the Advisory Board (Articles 7 and 
9 of the DIS Statutes);
(ii) serve more than two terms in office;
(iii) appoint members of the Board of Directors 
or the Advisory Board or the DIS Secretariat 
or the DIS’s external auditors as arbitrators for 
arbitra tions under the DIS Arbitration Rules;
(iv) during their term of office, accept mandates  
as arbitrators in an arbitration under the DIS 
Arbitration Rules.

They may, however, during their term of office, act as ex-
ternal counsel in an arbitration under the DIS Arbitration 
Rules. In this case, they may not participate in decisions 
relating to this arbitration pursuant to Article 14.6 of the 
DIS Statutes.
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(4) Members of the Secretariat or other employees of the 
DIS may not:

(i) accept mandates as arbitrators for an   
arbitration under the DIS Arbitration Rules;
(ii) act as external counsel in an arbitration under 
the DIS Arbitration Rules.

(5) Executive members of the DIS Board of Directors pur-
suant to Section 26 of the German Civil Code (Article 7.2 
of the DIS Statutes) may not:
 (i) accept mandates as arbitrators in an arbitration  
 under the DIS Arbitration Rules;
 (ii) act as external counsel in an arbitration under  
 the DIS Arbitration Rules.

(6) Non-executive members of the DIS Board of Directors 
who do not have a power of attorney (Article 7 of the DIS 
Statutes) and members of the DIS Advisory Board (Article 
9 of the DIS Statutes) may:

(i) accept mandates as arbitrators in arbitrations  
under the DIS Arbitration Rules, taking into   
account the restrictions of Paragraph 3 (iii);
(ii) act as external counsel in proceedings under  
the DIS Arbitration Rules.
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MODEL CLAUSES

Med-then-Arb Clause:

Any controversy or claim arising out of or relating to this 
contract or the breach thereof, shall be submitted to medi-
ation administered by Henning Mediation & Arbitration 
Service, Inc. (HMA) in accordance with its procedures. If 
the parties are unable to resolve their dispute in mediation, 
the dispute shall be settled by binding arbitration adminis-
tered by HMA in accordance with its rules, and judgment 
upon the award rendered by the arbitrator may be entered 
in any court having jurisdiction thereof.

Arbitration clauses may specify the arbitration rules that 
the parties want to use. HMA has arbitration rules, but 
will use any other arbitration rules that the parties may 
specify. Parties may also include many other details in their 
agreement to arbitrate, including the number of arbitrators, 
location of the arbitration, how soon the arbitration hearing 
must be commenced and other matters.

Arbitration Clause:

Any controversy or claim arising out of or relating to this 
Agreement or the breach thereof, shall be settled by binding 
arbitration administered by Henning Mediation & Arbitra-
tion Service, Inc. (HMA) in accordance with its rules, and 
judgement upon the award rendered by the arbitrator(s) 
may be entered in any court having jurisdiction thereof. 
The arbitration hearing and all proceedings in connection 
therewith shall take place in Atlanta, Georgia. The arbitra-
tion shall be conducted by one or more arbitrators selected 
by the parties from HMA panel of arbitrators, or, if they are 
unable to agree on the selection, by one or more arbitra-
tors appointed by HMA. The arbitration hearing shall be 
commenced within 90 days of the filing of a Demand for 
Arbitration by either party, and the award shall be rendered 
within 30 days of the conclusion of such hearing.

RULES OF ARBITRATION
 
A.    GENERAL AND INTRODUCTORY RULES
 
Rule 1. Scope of Application
 
1.1    Where the parties have applied for arbitration under 
the Rules, they shall be deemed to have made these Rules 
a part of their arbitration agreement, except to the extent 
that they have agreed in writing, or on the record during 
the course of the arbitral proceeding to modify these Rules.  
These Rules and any amendment thereof, shall apply in the 
form obtaining at the time the arbitration demand is filed.
 
1.2    These Rules shall govern the arbitration except that 
where any of these Rules are in conflict with a mandato-
ry provision of applicable law, that provision of law shall 
prevail.
 
Rule 2. Notices
 
2.1     Notices shall be given in writing at the address spec-
ified in writing by the recipient or, if no address has been 
specified, to the then business or residence address of the 
recipient.  Notices may be given by mail, telex, facsimile or 
e-mail transmission.  Notices shall be deemed to have been 
received on the date of delivery.
 
2.2     Time periods specified by these Rules or established 
by the Arbitrator(s) shall start to run on the day that a 
notice is delivered, unless the Arbitrator(s) specifically 
provide otherwise.
 
Rule 3. Commencement of Arbitration
 
3.1     The parties shall first request and agree in writing 
to arbitration through HMA and sign the HMA standard 
Agreement to Arbitrate.
 
3.2     A Complaint shall be prepared by the claimant and 
filed with HMA within fifteen (15) days of the date of the 
HMA Agreement to Arbitrate.  HMA shall immediately 

1 Reprinted with the kind permission of Henning Mediation and Arbitration 
Service, Inc.,  Copyright 2020.  All rights reserved.
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send a copy of the Complaint to the respondent, or respon-
dent’s attorney. 
 
3.3     The Complaint shall include:
 

(a)     The full names and addresses of the parties;
(b)    A statement of the general nature of the claimant’s 

claim;
(c)     The relief or remedy sought.
 

3.4     Within twenty-one days of receipt of the complaint, 
the Respondent shall deliver to the Claimant and HMA 
the Statement of Defense.  Failure to deliver a Statement 
of Defense shall not delay the arbitration; in the event of 
such failure, all claims set forth in the Complaint shall be 
deemed denied.
 
3.5     The Statement of Defense shall include:

 
(a) Any comment on items (a), (b) and (c) of the 

Complaint that the Respondent may deem appro-
priate;

(b) A statement of the general nature of the Respon-
dent’s defense;

(c) The relief or remedy sought.
 

3.6     The Respondent may include in the Statement of 
Defense any counterclaim.  If the Respondent does so, the 
counterclaim in the Statement of Defense shall include 
items (a), (b) and (c) of Rule 3.3.
 
3.7     If a counterclaim is asserted, the Claimant shall deliv-
er to the Respondent, within twenty (20) days after delivery 
of the Statement of Defense, a reply to counterclaim, which 
may be a general denial or may have the same elements as 
provided in Rule 3.5 for the Statement of Defense.  Failure 
to respond shall be deemed as general denial of the coun-
terclaim.
 
3.8     Claims or counterclaims may be freely added and 
amended up to the date the Arbitrator(s) are appointed 
and thereafter only with the consent of the Arbitrator(s).  
Replies to amended claims or counterclaims are not man-
datory.
 
3.9     A copy of all such pleadings shall also be filed simul-
taneously with HMA, the Arbitrator(s) and all other parties 
to the case.
 
Rule 4. Representation
 
4.1     The parties may be represented or assisted by persons 
of their choice.
 
4.2     Each party shall communicate the name, address and 
function of such persons in writing to the other party and 

to HMA, who will forward the same on to the Arbitrator(s) 
at least ten (10) days prior to the hearing unless otherwise 
approved by the Arbitrator(s) or agreed to by all parties.
 
B.     RULES WITH RESPECT TO THE ARBITRATION  
HEARING
 
Rule 5. Initial selection of Arbitrator(s)
 
5.1    The Tribunal will consist of one or more arbitrators 
appointed by the parties, or to one or more arbitrator(s) 
appointed by HMA.  “The Tribunal” as used herein shall 
mean one or more arbitrators.
 
5.2    Upon request, after signing the Agreement to Arbi-
trate and filing same with HMA, the parties shall designate 
the number of arbitrator(s) to serve on the Tribunal.  If the 
parties do not agree, then HMA may designate the number 
of arbitrator(s).
  
Rule 6. Selection of Arbitrator(s)
 
6.1    When parties have been unable to agree on the se-
lection of the arbitrator(s), HMA shall then submit to the 
parties a list of three (3) candidates, if one (1) arbitrator is 
to be selected, and a list of five (5) candidates if three (3) 
arbitrators are to be selected.  Each party shall strike one 
candidate from the list, with the Claimant having the first 
strike.  Any party failing, without good cause, to return 
the candidate list so marked within seven (7) days after 
the receipt shall be deemed to have assented to all candi-
dates listed thereon.  HMA shall designate as arbitrator(s) 
a candidate(s) who was not struck.  A party may note, to 
HMA and the opposing party, any objection for cause they 
may have to any candidate.  HMA may designate a substi-
tute candidate, if HMA, in its sole discretion, determines a 
conflict of interest or other valid reason exists to replace a 
candidate.
 
6.2    If this overall selection procedure for any reason 
should fail to result in designation of the required number 
of arbitrator(s), HMA shall appoint a person or persons 
whom it deems qualified to fill any remaining vacancy.
 
Rule 7. Qualifications, Challenges and Replacement of  
Arbitrators
 
7.1    Each arbitrator shall be independent and impartial.
 
7.2    By accepting appointment, each arbitrator shall be 
deemed to be bound by these Rules and any modification 
agreed to by the parties.
 
7.3    Each arbitrator shall promptly disclose in writing to 
the Tribunal and the parties any circumstances that are 
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likely to cause doubt regarding the arbitrator’s indepen-
dence or impartiality.  Such circumstances include bias, 
interest in the result of the arbitration and past or present 
relations with a party or its counsel or any other conflict of 
interest, either actual or apparent.
 
7.4    A party may challenge any arbitrator if circumstances 
exist or arise that give cause to justifiably doubt an arbitra-
tor’s independence or impartiality.
 
7.5    A party may challenge an arbitrator by a notice in 
writing to HMA, with copy to the other parties and to the 
Tribunal, given no later than ten (10) days after the parties 
have been notified that the arbitrator(s) have been consti-
tuted.  The notice shall state the reasons for the challenge 
with specificity. 
 
7.6    When a party has challenged an arbitrator, the other 
party may respond to the challenge within ten (10) days.  
The Tribunal will accept or reject the challenge.
 
7.7    In the event of death, resignation or successful 
challenge of an arbitrator, a substitute arbitrator May be 
designated by HMA in its sole discretion.
 
7.8    In the event that an arbitrator fails to act, or in the 
event the Tribunal determines that an arbitrator is de jure 
or de facto prevented from duly performing the functions 
of an arbitrator, the procedures provided in Rule 7.8 shall 
apply to the selection of a replacement.
 
7.9      If the arbitrator is replaced, the successor shall decide 
the extent to which any hearings held previously shall be 
repeated.  If there are no successors, the hearing shall not 
be repeated.

Rule 8. Challenges to the Jurisdiction of the Tribunal
 
8.1    The Tribunal shall have the power to hear and deter-
mine challenges to its jurisdiction at any time.
 
8.2    HMA shall not have the obligation to administer any 
case for arbitration until all parties provide HMA with ei-
ther (1) a written consent to arbitrate executed by all parties 
or (2) a final court order directing all parties to arbitrate the 
matter through HMA. 
 
C.  RULES WITH RESPECT TO THE CONDUCT OF  
THE ARBITRAL PROCEEDINGS
 
Rule 9. General Provisions.
 
9.1    Subject to these Rules, the Tribunal may conduct the 
arbitration in such manner as it shall deem appropriate.  
The chairman shall be responsible for the organization of 

arbitral conferences and hearings and arrangements with 
respect to the functioning of the Tribunal.
 
9.2    The proceedings shall be conducted in an expeditious 
manner.  The Tribunal is empowered to impose time limits 
it considers reasonable on each phase of the proceeding, 
including without limitation the time allotted to each party 
for presentation of its case and for rebuttal.
 
9.3    Except as otherwise provided in these Rules or 
permitted by the Tribunal, no party or anyone acting on 
its behalf shall have an ex parte communication with any 
arbitrator with respect to any matter of substance relating 
to the proceeding.
 
9.4    As promptly as possible after the selection of the 
Tribunal, the Tribunal may conduct an initial pre-hearing 
conference for the planning and scheduling of the proceed-
ing or any party may request such conference.  The objec-
tive of this conference shall be to discuss all elements of the 
arbitration with a view to planning for its future conduct.  
Matters to be considered in the initial pre-hearing confer-
ence may include, inter alia, the following:
 

(a) Procedural matters, such as the timing and man-
ner of any required discovery; the desirability 
of bifurcation or other separation of the issues 
in the arbitration; the scheduling of conferences 
and hearings; the scheduling of pre-hearing 
memoranda; the need for and type of record of 
conferences and hearings, including the need for 
electronic; the amount of time allotted to each 
party for presentation of its case and for rebut-
tal; the mode, manner and order for presenting 
proof; the need for expert witnesses and how 
expert testimony should be presented; and the 
necessity for any on-site inspection by the Tribu-
nal;

(b) The early identification and narrowing of the 
issues in the arbitration;

(c) The possibility of stipulations of fact and admis-
sions by the parties solely for purposes of the 
arbitration, as well as simplification of document 
authentication; and 

(d) The possibility of the parties engaging in set-
tlement negotiations, with the assistance of a 
mediator.

After the initial conference, further pre-hearing or other 
conferences may be held, as the Tribunal deems appropri-
ate.
 
9.5    In order to define the issues to be heard and deter-
mined, the Tribunal may inter alia make pre-hearing orders 
for the arbitration and may instruct the parties to file more 
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detailed statements of claim and of defense and pre-hearing 
memoranda.
 
9.6    Unless the parties have agreed upon the place of ar-
bitration, HMA shall fix the place of arbitration and notify 
the parties of the date, time and place of the initial hearing.  
The award shall be deemed made at such place.  Hearings 
may be held and the Tribunal may schedule meetings, in-
cluding electronic meetings, wherever it deems appropriate.  
 
9.7    Once the Tribunal sets a hearing date, no continuance 
shall be granted, except for good cause, as determined in 
the sole discretion of the Tribunal.
 
9.8    All deposits of fees and costs due and billed by HMA 
shall be paid in full prior to the hearing, subject to Rule 
11.6 herein.
 
Rule 10.     Discovery
 
The Tribunal may permit and facilitate such discovery as it 
shall determine is appropriate in the circumstances, taking 
into account the needs of the parties and the desirability 
of making discovery expeditious and cost-effective.  The 
Tribunal may issue orders to protect the confidentiality of 
proprietary information, trade secrets and other sensitive 
information disclosed in discovery.
 
Rule 11.     Evidence and Hearings
 
11.1      The Tribunal shall determine the manner in which 
the parties shall present their cases.  The presentation of a 
party’s case may include the submission of a pre-hearing 
memorandum.
 
11.2      The Tribunal is not required to apply the rules of 
evidence used in judicial proceedings, provided, however, 
the Tribunal shall apply the lawyer-client privilege and the 
work product immunity.  The Tribunal shall determine the 
applicability of any privilege or immunity and the admis-
sibility, relevance, materiality and weight of the evidence 
offered.  Evidence may be presented in written or oral form 
as the Tribunal may determine is appropriate.
 
11.3      The Tribunal, in its discretion, may require the par-
ties to produce evidence in addition to that initially offered.
 
11.4      The Tribunal shall determine the manner in which 
witnesses are to be examined.  The Tribunal shall have the 
right to exclude witnesses from hearings during the testi-
mony of other witnesses.
 
11.5      The Tribunal, HMA or other person authorized by 
law to subpoena witnesses or documents may do so upon 
the request of any party or independently.
 

11.6      At the hearing, the Tribunal may restrict or prohibit 
the presentation of evidence by any party that has failed to 
pay any outstanding and billed amounts due to HMA.
 
Rule 12.    Interim Measures of Protection
 
12.1    At the request of a party, the Tribunal may take such 
interim measures, as it deems necessary in respect of the 
subject matter of the dispute, including measures for the 
preservation of assets, the conservation of goods or the sale 
of perishable goods.  The Tribunal may require security for 
the costs of such measures.

Rule 13.     The Award
 
13.1    The Tribunal may make final, interim, interlocuto-
ry and partial awards.  An award may grant any remedy 
or relief which the Tribunal deems just and equitable and 
within the scope of the agreement of the parties, including 
but not limited to specific performance of a contract.  With 
respect to any interim, interlocutory or partial award, the 
Tribunal may state in its award whether or not it views the 
award as final, for purposes of any judicial proceedings in 
connection therewith.
 
13.2    All awards shall be in writing and may or may not 
state the reasoning on which the award rests, as decided 
in the discretion of the Tribunal.  When there are three 
arbitrators, the award shall be made and signed by at least a 
majority of the arbitrators.
 
13.3    A member of the Tribunal who does not join in 
an award may so indicate by not signing the award or by 
writing under the award the words, “I dissent” and signing 
the same.
 
13.4    Executed copies of the awards shall be immediately 
filed by the Tribunal with HMA.  The award will be pub-
lished to all parties after HMA has received full payment 
for all invoices resulting from this case.
 
13.5    The Tribunal may only change an award as allowed 
by Georgia law.
 
13.6    Awards shall be final and binding on the parties on 
that date an award is entered, and the parties may under-
take to carry out awards without delay.
 
13.7  The final award should, in most circumstances, be 
rendered within one month after the conclusion of the 
hearing.  The arbitrator(s) shall use their best efforts to 
comply with this schedule.
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D.    MISCELLANEOUS RULES
 
Rule 14a.     Failure to comply with Rules
 
Whenever a party fails to comply with these Rules in a 
manner deemed material by the Tribunal, the Tribunal shall 
fix a reasonable period of time for compliance and, if the 
party does not comply within a said period, the Tribunal 
may impose a remedy it deems just, including an award on 
default.  Prior to entering an award on default, the Tribunal 
may require the non-defaulting party to produce evidence 
and legal argument in support of its contentions, which 
the Tribunal may receive without the defaulting party’s 
presence or participation, but the Tribunal shall make rea-
sonable efforts to obtain a response from a defaulting party 
before making an Award.
 
Rule 14b.     Retention of Documents

HMA shall not be required to maintain any official record 
of the matter and shall hold all original records for a period 
not to exceed 90 days after the Award is issued, during 
which time the parties shall re-claim their documents from 
HMA.  After said 90 days, HMA may destroy said docu-
ments. 
 
Rule 15.     Costs
 
15.1    Each arbitrator may be compensated at an hour-
ly rate or flat fee, as set by HMA and as agreed to by the 
parties at the time of appointment.  Compensation shall be 
for time spent in connection with the arbitration proceed-
ing, including time spent reviewing the record.  Arbitrators 
shall also be reimbursed for any travel and other necessary 
expenses, if any, at a rate agreed to in advance
 
15.2    HMA shall establish the cost of arbitration which 
may include:
 

(a) The fees and expenses of the arbitrators;
(b) The administrative charges and expenses of 

HMA with respect to the arbitration;
(c) The costs of copies;
(d) The costs of meeting and hearing facilities.
 

Each party and the attorney for that party shall remain 
jointly and severally responsible for that party’s share of the 
costs.
 
15.3    Subject to any agreement between the parties to the 
contrary, the Tribunal may apportion the costs of arbitra-
tion, including attorney fees and expenses of a successful 
party, against an unsuccessful party, in such a manner as it 
deems reasonable, taking into account the circumstances of 
the cases, the conduct of the parties during the proceeding, 
and the result of the arbitration.

 15.4    HMA requires each party to deposit with HMA an 
equal amount as an advance for estimated costs; and during 
the course of the proceeding, HMA may request supple-
mentary deposits from the parties.  Any such funds shall be 
held and disbursed in such a manner as the Tribunal may 
deem appropriate.
 
15.5    If the required deposits are not paid in full within 
ten (10) days after receipt of the invoice, the Tribunal may 
suspend or terminate the proceedings or may elect to pro-
ceed and assess said amounts as part of the Award.
 
15.6    After the award has been rendered, HMA shall re-
turn any unexpended balance from deposits to the parties 
as may be appropriate, as directed by the Tribunal.
 
15.7    HMA, may, at its election, withhold the release or 
disclosure of any Award until all costs/fees have been paid 
in full by all parties.  
 
Rule 16.     Confidentiality
 
The parties and the arbitrators shall treat the proceedings, 
any related discovery and the decisions of the Tribunal, as 
confidential, except in connection with a judicial challenge 
to, or enforcement of, an award, and unless otherwise 
required by law.
 
Rule 17.     Settlement and Mediation
 
17.1      Either party may propose settlement negotiations at 
any time.  The Tribunal may suggest that the parties explore 
settlement at such times as the Tribunal may deem appro-
priate.  The Tribunal may give such assistance in settlement 
negotiations as the parties may request and the Tribunal 
may deem appropriate. 
 
17.2      With the consent of the parties, the Tribunal at 
any stage of the proceeding may arrange for mediation of 
some or all of the claims asserted in the arbitration, by a 
Mediator acceptable to the parties.  The Mediator shall be 
a person other than a member of the Tribunal, unless the 
parties request and the Tribunal agree that a member of the 
Tribunal designated by the parties may serve as Mediator.  
The Tribunal may provide the Mediator with whatever 
factual and legal material developed in the arbitration it 
deems appropriate and may permit the Mediator to attend 
conferences and hearings held in connection with the 
arbitration.  Any such mediation shall be conducted under 
HMA’s usual procedures and fees.

 
Rule 18.     Waiver
 
A party knowing of a failure to comply with any provision 
of these Rules and neglecting to state its objections prompt-
ly waives any objection thereto.
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Rule 19.     Actions against HMA or Arbitrators
 
Neither HMA nor any arbitrator shall be liable in damages 
to any party for any act or omission in connection with any 
arbitration conducted under these Rules.
 
Rule 20.     Hold Harmless and Indemnification
 
All parties shall agree to hold the arbitrator(s) and HMA 
harmless from any claim, litigation or dispute by any party 
arising from the arbitration directly or indirectly.  Also, 
all parties shall agree to indemnify the arbitrator(s) and 
HMA against all costs and expense, including attorney fees, 
incurred as a result, directly or indirectly from any claim, 
litigation or dispute, by any party arising from the arbitra-
tion.
 
HENNING MEDIATION & ARBITRATION SERVICE,  
INC.
   
Effective September 1, 2009, these Rules supersede and 
nullify any prior published HMA Rules.
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** The number of arbitrators shall be ... (one or three).
The arbitration proceedings shall be conducted in ...
(insert language). ”

* Optional. This provision should be included particular-
lywhere the law of the substantive contract and the law of 
the seat are different. The law of the arbitration clause po-
tentially governs matters including the formation, existence, 
scope, validity, legality, interpretation, termination, effects 
and enforceability of the arbitration clause and identities of 
the parties to the arbitration clause. It does not replace the 
law governing the substantive contract.

** Optional

2. Parties to an existing dispute in which neither an arbitra-
tion clause nor a previous agreement with respect to arbitra-
tion exists, who wish to refer such dispute to arbitration un-
der the HKIAC Administered Arbitration Rules, may agree 
to do so in the following terms:

“We, the undersigned, agree to refer to arbitration admin-
istered by the Hong Kong International Arbitration Centre 
(HKIAC) under the HKIAC Administered Arbitration Rules 
any dispute, controversy, difference or claim (including any 
dispute regarding non-contractual obligations) arising out 
of or relating to: 

(Brief description of contract under which disputes, contro-
versies, differences or claims have arisen or may arise.)

The law of this arbitration agreement shall be … (HongKong 
law).

The seat of arbitration shall be ... (Hong Kong).

** The number of arbitrators shall be ... (one or three). The 
arbitration proceedings shall be conducted in ... (insert lan-
guage).

Signed: _________________ (Claimant)
Signed: _________________ (Respondent)
Date: ___________________ ”

Introduction

These Rules have been adopted by the Council of the Hong 
Kong International Arbitration Centre (HKIAC) for use by 
parties who seek the procedural flexibility and costeffective-
ness of an arbitration administered by HKIAC. 

Application
These Rules may be adopted in a written agreement at any 
time before or after a dispute has arisen, and may be adopted 
for use in both domestic and international arbitrations com-
menced under a contract or treaty. Provisions regarding the 
scope of application of these Rules are set out in Article 1.

Effectiveness

These Rules have been adopted to take effect from
1 November 2018.

MODEL CLAUSES

1. The following model clause may be adopted by the parties 
to a contract who wish to refer any future disputes to arbitra-
tion in accordance with these Rules:

“Any dispute, controversy, difference or claim arising out of 
or relating to this contract, including the existence, validity, 
interpretation, performance, breach or termination thereof 
or any dispute regarding noncontractual obligations arising 
out of or relating to it shall be referred to and finally resolved 
by arbitration administered by the Hong Kong International 
Arbitration Centre (HKIAC) under the HKIAC Adminis-
tered Arbitration Rules in force when the Notice of Arbitra-
tion is submitted.

* The law of this arbitration clause shall be ... (Hong Kong
law).
The seat of arbitration shall be ... (Hong Kong).

CHAPTER 32

Hong Kong International Arbitration Centre
(HKIAC)1

1 Reprinted with the kind permission of the Hong Kong International Arbi-
tration Centre. Copyright 2018.  All rights reserved.
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* Optional. This provision should be included particularly 
where the law of the substantive contract and the law of the 
seat are different. The law of the arbitration agreement po-
tentially governs matters including the formation, existence, 
scope, validity, legality, interpretation, termination, effects 
and enforceability of the arbitration agreement and identi-
ties of the parties to the arbitration agreement. It does not 
replace the law governing the substantive contract.

** Optional

HKIAC ARBITRATION RULES
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SECTION V. AWARDS, DECISIONS AND ORDERS
OF THE ARBITRAL TRIBUNAL
Article 33 • Decisions 
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REGISTRATION AND ADMINISTRATIVE FEES
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SCHEDULE 4
EMERGENCY ARBITRATOR PROCEDURES

SECTION I. GENERAL RULES

Article 1 – Scope of Application
 
1.1 These Rules shall govern arbitrations where an arbi-
tration agreement (whether entered into before or after a 
dispute has arisen) either: (a) provides for these Rules to 
apply; or (b) subject to Articles 1.3 and 1.4 below, provides 
for arbitration “administered by HKIAC” or words to sim-
ilar effect.

1.2 By agreeing to arbitration in accordance with Article 
1.1, the parties accept that the arbitration shall be adminis-
tered by HKIAC. 

1.3 Nothing in these Rules shall prevent parties to a dispute 
or arbitration agreement from naming HKIAC as appoint-
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ing authority, or from requesting certain administrative 
services from HKIAC, without subjecting the arbitration to 
the provisions contained in these Rules. For the avoidance 
of doubt, these Rules shall not govern arbitrations where an 
arbitration agreement provides for arbitration under other 
rules, including other rules adopted by HKIAC from time 
to time.

1.4 Subject to Article 1.5, these Rules shall come into force 
on 1 November 2018 and, unless the parties have agreed 
otherwise, shall apply to all arbitrations falling within Art 
cle 1.1 in which the Notice of Arbitration is submitted on or 
after that date.

1.5 Unless otherwise agreed by the parties: (a) Article 43 
and paragraphs 1(a) and 21 of Schedule 4 shall not apply if 
the arbitration agreement was concluded before the date on 
which these Rules came into force; and (b) Articles 23.1, 28, 
29 and Schedule 4 shall not apply if the arbitration agree-
ment was concluded before 1 November 2013.

Article 2 – Interpretation of Rules
 
2.1 HKIAC shall have the power to interpret all provisions 
of these Rules. The arbitral tribunal shall interpret the Rules 
insofar as they relate to its powers and duties hereunder. In 
the event of any inconsistency between such interpretation 
and any interpretation by HKIAC, the arbitral tribunal’s 
interpretation shall prevail.

2.2 HKIAC has no obligation to give reasons for any de-
cision it makes in respect of any arbitration commenced 
under these Rules. Unless otherwise determined by HKI-
AC, all decisions made by HKIAC under these Rules are 
final and, to the extent permitted by any applicable law, not 
subject to appeal.

2.3 Where the parties have designated an HKIAC body or 
person to perform a function that is delegated to HKIAC 
under the Rules, that function shall be performed by HKI-
AC.

2.4 References to “HKIAC” are to the Council of HKIAC 
or any other body or person designated by it to perform 
the functions referred to herein, or, where applicable, to the 
Secretary-General of HKIAC and other staff members of 
the Secretariat of HKIAC.

2.5 References to “Claimant” include one or more claim-
ants.

2.6 References to “Respondent” include one or more
respondents.

2.7 References to “additional party” include one or more 
additional parties and references to “party” or “parties” 
include Claimant, Respondent and/or an additional party.

2.8 References to the “arbitral tribunal” include one or 
more arbitrators. Except in Schedule 2, such references do 
not include an emergency arbitrator.

2.9 References to “witness” include one or more witnesses 
and references to “expert” include one or more experts.

2.10 References to “claim” or “counterclaim” include any 
claim or claims by any party against any other party. Refer-
ences to “defence” include any defence or defences by any 
party to any claim or counterclaim submitted by any other 
party, including any defence for the purpose of a set-off or 
cross-claim.

2.11 References to “arbitration agreement” include one or
more arbitration agreements.

2.12 References to “language” include one or more languag-
es.

2.13 References to “award” include, inter alia, an interim, 
interlocutory, partial or final award, save for any award 
made by an emergency arbitrator.

2.14 References to the “seat” of arbitration mean the place 
of arbitration as defined in Article 20.1 of the UNCITRAL 
Model Law on International Commercial Arbitration.

2.15 References to “written communications” include all 
notifications, proposals, pleadings, statements, documents, 
orders and awards that are produced, submitted or ex-
changed in the arbitration.

2.16 References to “communication” mean delivery, trans-
mission or notification of a written communication by 
hand, registered post, courier service, facsimile, email or 
other means of telecommunication that provides a record 
of transmission.

2.17 These Rules include all Schedules attached thereto, as 
amended from time to time by HKIAC, in force on the date 
the Notice of Arbitration is submitted.

2.18 HKIAC may from time to time issue practice notes 
and guidelines to supplement, regulate and implement 
these Rules for the purpose of facilitating the administra-
tion of arbitrations governed by these Rules.

2.19 English is the original language of these Rules. In the 
event of any discrepancy or inconsistency between the 
English version and the version in any other language, the 
English version shall prevail.
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Article 3 – Written Communications and Calculation of 
Time Limits

3.1 Any written communication pursuant to these Rules 
shall be deemed to be received by a party, arbitrator, emer-
gency arbitrator or HKIAC if:

(a) communicated to the address, facsimile number 
and/or email address communicated by the address-
ee or its representative in the arbitration; or

(b) in the absence of (a), communicated to the address, 
facsimile number and/or email address specified in 
any applicable agreement between the parties; or

(c) in the absence of (a) and (b), communicated to any 
address, facsimile number and/or email address 
which the addressee holds out to the world at the 
time of such communication; or 

(d) in the absence of (a), (b) and (c), communicated to 
any last known address, facsimile number and/or 
email address of the addressee; or

(e) uploaded to any secured online repository that the 
parties have agreed to use.

3.2 If, after reasonable efforts, communication cannot be 
effected in accordance with Article 3.1, a written commu-
nication is deemed to have been received if it is sent to the 
addressee’s last-known address, facsimile number and/or 
email address by means that provides a record of attempted 
communication.

3.3 Any written communication shall be deemed received 
on the earliest day when it is communicated pursuant to 
paragraph 3.1(a) to (d), uploaded pursuant to paragraph 
3.1(e), or attempted to be communicated pursuant to 
Article 3.2. For this purpose, the date shall be determined 
according to the local time at the place of receiving such 
written communication or a notice of the upload pursuant 
to paragraph 3.1(e).

3.4 Where a written communication is being communi-
cated to more than one party, or more than one arbitrator, 
such written communication shall be deemed received 
when it is communicated pursuant to Article 3.1(a) to (d), 
or attempted to be communicated pursuant to Article 3.2, 
to the last intended recipient, or when a notice that such 
written communication has been uploaded pursuant to Ar-
ticle 3.1(e) is communicated to the last intended recipient.

3.5 Time limits under these Rules shall begin to run on the 
day following the day when any written communication is 
received or deemed received. If the last day of the time limit 
is an official holiday or a nonbusiness day at the place of 
receipt, the time limit shall be extended until the first busi-
ness day which follows. Official holidays or non-business 
days occurring during the running of the time limit shall be 
included in calculating the time limit.

3.6 If the circumstances of the case so justify, HKIAC may 
amend the time limits provided for in these Rules, as well 
as any time limits that it has set, whether any such time 
limits have expired. HKIAC shall not amend any time 
limits agreed by the parties or set by the arbitral tribunal or 
emergency arbitrator unless the parties agree or the arbitral 
tribunal or emergency arbitrator directs otherwise.

SECTION II.  COMMENCEMENT OF THE 
            ARBITRATION

Article 4 – Notice of Arbitration

4.1 The party initiating arbitration (the “Claimant”) shall 
communicate a Notice of Arbitration to HKIAC and the 
other party (the “Respondent”).

4.2 An arbitration shall be deemed to commence on 
the date on which a copy of the Notice of Arbitration is 
received by HKIAC. For the avoidance of doubt, this date 
shall be determined in accordance with the provisions of 
Articles 3.1 to 3.5.

4.3 The Notice of Arbitration shall include the following:
(a) a request that the dispute be referred to arbitration;
(b) the names and (in so far as known) the addresses, fa 

simile numbers and/or email addresses of the parties 
and of their representatives;

(c) a copy of the arbitration agreement invoked;
(d) a copy of the contract(s) or other legal instrument(s) 

out of or in relation to which the dispute arises, or 
reference thereto;

(e) a description of the general nature of the claim and 
an indication of the amount involved, if any;

(f) the relief or remedy sought;
(g) a proposal as to the number of arbitrators (i.e. one 

or three), if the parties have not previously agreed 
thereon;

(h) the Claimant’s proposal and any comments regard-
ing the designation of a sole arbitrator under Article 
7, or the Claimant’s designation of an arbitrator 
under Article 8;

(i) the existence of any funding agreement and the 
identity of any third party funder pursuant to Article 
44; and

(j) confirmation that copies of the Notice of Arbitration 
and any supporting materials included with it have 
been or are being communicated simultaneously to 
the Respondent by one or more means of service to 
be identified in such confirmation.

4.4 The Notice of Arbitration shall be accompanied by 
payment to HKIAC of the Registration Fee as required by 
Schedule 1.
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4.5 The Notice of Arbitration may include the Statement of 
Claim.

4.6 If the Notice of Arbitration does not comply with 
these Rules or if the Registration Fee is not paid, HKIAC 
may request the Claimant to remedy the defect within an 
appropriate time limit. If the Claimant complies with such 
directions within the applicable time limit, the arbitration 
shall be deemed to have commenced under Article 4.2 on 
the date the initial version was received by HKIAC. If the 
Claimant fails to comply, the arbitration shall be deemed 
not to have commenced under Article 4.2 without prejudice 
to the Claimant’s right to submit the same claim at a later 
date in a subsequent Notice of Arbitration.

4.7 Where an amendment is made to the Notice of Arbitra-
tion prior to the constitution of the arbitral tribunal, HKI-
AC has discretion to determine whether and to what extent 
such amendment affects other time limits under the Rules.

4.8 The Claimant shall notify, and lodge documentary ver-
ification with, HKIAC of the date the Respondent receives 
the Notice of Arbitration and any supporting materials 
included with it.

Article 5 – Answer to the Notice of Arbitration

5.1 Within 30 days from receipt of the Notice of Arbitra-
tion, the Respondent shall communicate an Answer to 
the Notice of Arbitration to HKIAC and the Claimant. 
The Answer to the Notice of Arbitration shall include the 
following:

(a) the name, address, facsimile number, and/ or email 
address of the Respondent and of its representatives 
(if different from the description contained in the 
Notice of Arbitration);

(b) any plea that an arbitral tribunal constituted under 
these Rules lacks jurisdiction;

(c) the Respondent’s comments on the particulars set 
forth in the Notice of Arbitration, pursuant to Arti-
cle 4.3(e);

(d) the Respondent’s answer to the relief or remedy 
sought in the Notice of Arbitration, pursuant to 
Article 4.3(f);

(e) the Respondent’s proposal as to the number of 
arbitrators (i.e. one or three), if the parties have not 
previously agreed thereon;

(f) the Respondent’s proposal and any comments 
regarding the designation of a sole arbitrator under 
Article 7 or the Respondent’s designation of an arbi-
trator under Article 8;

(g) the existence of any funding agreement and the 
identity of any third party funder pursuant to Article 
44; and

(h) confirmation that copies of the Answer to the Notice 
of Arbitration and any supporting materials includ-

ed with it have been or are being communicated 
simultaneously to all other parties to the arbitration 
by one or more means of service to be identified in 
such confirmation.

5.2 The Answer to the Notice of Arbitration may also in-
clude the Statement of Defence, if the Notice of Arbitration 
contained the Statement of Claim.

5.3 Any counterclaim, set-off defence or cross-claim shall, 
to the extent possible, be raised with the Respondent’s 
Answer to the Notice of Arbitration, which should include 
in relation to any such counterclaim, set-off defence or 
cross-claim:

(a) a copy of the contract(s) or other legal instrument(s) 
out of or in relation to which it arises, or reference 
thereto;

(b) a description of the general nature of the counter-
claim, set-off defence and/or cross-claim, and an 
indication of the amount involved, if any; and

(c) the relief or remedy sought.

5.4 HKIAC shall transmit the case file to the arbitral tri-
bunal as soon as it has been constituted, provided that any 
deposit requested by HKIAC has been paid, unless HKIAC 
determines otherwise  

SECTION III.  THE ARBITRAL TRIBUNAL

Article 6 – Number of Arbitrators

6.1 If the parties have not agreed upon the number of 
arbitrators before the arbitration commences or within 30 
days from the date the Notice of Arbitration is received by 
the Respondent, HKIAC shall decide whether the case shall 
be referred to a sole arbitrator or to three arbitrators, taking 
into account the circumstances of the case.

6.2 Where a case is conducted under an Expedited Pro-
cedure in accordance with Article 42, the provisions of 
Article 42.2(a) and (b) shall apply.

Article 7 – Appointment of a Sole Arbitrator
 
7.1 Unless the parties have agreed otherwise:

(a) where the parties have agreed before the arbitration 
commences that the dispute shall be referred to a 
sole arbitrator, they shall jointly designate the sole 
arbitrator within 30 days from the date the Notice of 
Arbitration was received by the Respondent.

(b) where the parties have agreed after the arbitration 
commences to refer the dispute to a sole arbitrator, 
they shall jointly designate the sole arbitrator within 
15 days from the date of that agreement.

(c) where the parties have not agreed upon the number 
of arbitrators and HKIAC has decided that the dis-
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pute shall be referred to a sole arbitrator, the parties 
shall jointly designate the sole arbitrator within 15 
days from the date HKIAC’s decision was received 
by the last of them.

7.2 If the parties fail to designate the sole arbitrator within 
the applicable time limit, HKIAC shall appoint the sole 
arbitrator.

7.3 Where the parties have agreed on a different procedure 
for designating the sole arbitrator and such procedure does 
not result in a designation within a time limit agreed by 
the parties or set by HKIAC, HKIAC shall appoint the sole 
arbitrator. 

Article 8 – Appointment of Three Arbitrators

8.1 Where a dispute between two parties is referred to three 
arbitrators, the arbitral tribunal shall be constituted as fol-
lows, unless the parties have agreed otherwise:

(a) where the parties have agreed before the arbitration 
commences that the dispute shall be referred to three 
arbitrators, each party shall designate in the Notice 
of Arbitration and the Answer to the Notice of Ar-
bitration, respectively, one arbitrator. If either party 
fails to designate an arbitrator, HKIAC shall appoint 
the arbitrator.

(b) where the parties have agreed after the arbitration 
commences to refer the dispute to three arbitrators, 
the Claimant shall designate an arbitrator within 15 
days from the date of that agreement, and the Re-
spondent shall designate an arbitrator within 15 days 
from receiving notice of the Claimant’s designation. 
If a party fails to designate an arbitrator, HKIAC 
shall appoint the arbitrator.

(c) where the parties have not agreed upon the num-
ber of arbitrators and HKIAC has decided that the 
dispute shall be referred to three arbitrators, the 
Claimant shall designate an arbitrator within 15 days 
from receipt of HKIAC’s decision, and the Respon-
dent shall designate an arbitrator within 15 days 
from receiving notice of the Claimant’s designation. 
If a party fails to designate an arbitrator, HKIAC 
shall appoint the arbitrator.

(d) the two arbitrators so appointed shall designate a 
third arbitrator, who shall act as the presiding arbi-
trator. Failing such designation within 30 days from 
the confirmation or appointment of the second arbi-
trator, HKIAC shall appoint the presiding arbitrator.

8.2 Where there are more than two parties to the arbitra-
tion and the dispute is to be referred to three arbitrators, 
the arbitral tribunal shall be constituted as follows, unless 
the parties have agreed otherwise:

(a) the Claimant or group of Claimants shall desig-
nate an arbitrator and the Respondent or group of 

Respondents shall designate an arbitrator in accor-
dance with the procedure in Article 8.1(a), (b) or (c), 
as applicable;

(b) if the parties have designated arbitrators in accor-
dance with Article 8.2(a), the procedure in Article 
8.1(d) shall apply to the designation of the presiding 
arbitrator;

(c) in the event of any failure to designate arbitrators 
under Article 8.2(a) or if the parties do not all agree 
that they represent two separate sides (as Claimant 
and Respondent respectively) for the purposes of 
designating arbitrators, HKIAC may appoint all 
members of the arbitral tribunal with or without 
regard to any party’s designation.

8.3 Where the parties have agreed on a different procedure 
for designating three arbitrators and such procedure does 
not result in the designation of an arbitrator within a time 
limit agreed by the parties or set by HKIAC, HKIAC shall 
appoint the arbitrator.

Article 9 – Confirmation of the Arbitral Tribunal

9.1 All designations of any arbitrator, whether made by 
the parties or the arbitrators, are subject to confirmation 
by HKIAC, upon which the appointments shall become 
effective.

9.2 Where the parties have agreed that an arbitrator is to be 
appointed by one or more of the parties or by the arbitra-
tors already confirmed or appointed, that agreement shall 
be deemed an agreement to designate an arbitrator under 
the Rules.

9.3 The designation of an arbitrator shall be confirmed 
taking into account any agreement by the parties as to an 
arbitrator’s qualifications, any information provided under 
Article 11.4, and in accordance with Article 10.

Article 10 – Fees and Expenses of the Arbitral Tribunal

10.1 The fees and expenses of the arbitral tribunal shall be
determined according to either:

(a) an hourly rate in accordance with Schedule 2; or
(b) the schedule of fees based on the sum in dispute in 

accordance with Schedule 3. The parties shall agree 
the method for determining the fees and expenses 
of the arbitral tribunal, and shall inform HKIAC of 
the applicable method within 30 days of the date on 
which the Respondent receives the Notice of Arbi-
tration. If the parties fail to agree on the applicable 
method, the arbitral tribunal’s fees and expenses 
shall be determined in accordance with Schedule 2.

10.2 Where the fees of the arbitral tribunal are to be deter-
mined in accordance with Schedule 2,
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(a) the applicable rate for each co-arbitrator shall be 
the rate agreed between that co-arbitrator and the 
designating party;

(b) the applicable rate for a sole or presiding arbitra-
tor designated by the parties or the coarbitrators, 
as applicable, shall be the rate agreed between that 
arbitrator and the parties, subject to paragraphs 9.3 
to 9.5 of Schedule 2. Where the rate of an arbitrator 
is not agreed in accordance with Article 10.2(a) or 
(b), or where HKIAC appoints an arbitrator, HKIAC 
shall determine the rate of that arbitrator.

10.3 Where the fees of the arbitral tribunal are determined 
in accordance with Schedule 3, HKIAC shall fix the fees in 
accordance with that Schedule and the following rules:

(a) the fees of the arbitral tribunal shall be reasonable in 
amount, taking into account the amount in dispute, 
the complexity of the subject-matter, the time spent 
by the arbitral tribunal and any secretary appointed 
under Article 13.4, and any other circumstances of 
the case, including, but not limited to, the discontin-
uation of the arbitration in case of settlement or for 
any other reason;

(b) where a case is referred to three arbitrators, HKIAC, 
at its discretion, shall have the right to increase the 
total fees up to a maximum which shall normally not 
exceed three times the fees of a sole arbitrator;

(c) the arbitral tribunal’s fees may exceed the amounts 
calculated in accordance with Schedule 3 where, 
in the opinion of HKIAC, there are exceptional 
circumstances, which include, but are not limited to, 
the parties conducting the arbitration in a manner 
not reasonably contemplated at the time when the 
arbitral tribunal was constituted.

Article 11 – Qualifications and Challenge of the Arbitral 
Tribunal

11.1 An arbitral tribunal confirmed under these Rules shall 
be and remain at all times impartial and independent of the 
parties.

11.2 Subject to Article 11.3, as a general rule, where the 
parties to an arbitration under these Rules are of different 
nationalities, a sole or presiding arbitrator shall not have 
the same nationality as any party unless specifically agreed 
otherwise by all parties.

11.3 Notwithstanding the general rule in Article 11.2, in 
appropriate circumstances and provided that none of the 
parties objects within a time limit set by HKIAC, a sole or 
presiding arbitrator may be of the same nationality as any 
of the parties.

11.4 Before confirmation or appointment, a prospective 
arbitrator shall (a) sign a statement confirming his or her 

availability to decide the dispute and his or her impartial-
ity and independence; and (b) disclose any circumstances 
likely to give rise to justifiable doubts as to his or her im-
partiality or independence. An arbitrator, once confirmed 
or appointed and throughout the arbitration, shall disclose 
without delay any such circumstances to the parties unless 
they have already been informed by him or her of these 
circumstances.

11.5 No party or its representatives shall have any ex parte 
communication relating to the arbitration with any arbitr 
tor, or with any candidate to be designated as arbitrator by 
a party, except to advise the candidate of the general nature 
of the dispute, to discuss the candidate’s qualifications, 
availability, impartiality or independence, or to discuss 
the suitability of candidates for the designation of a third 
arbitrator where the parties or party-designated arbitrators 
are to designate that arbitrator. No party or its representa-
tives shall have any ex parte communication relating to the 
arbitration with any candidate for the presiding arbitrator.

11.6 Any arbitrator may be challenged if circumstances 
exist that give rise to justifiable doubts as to the arbitrator’s 
impartiality or independence, or if the arbitrator does not 
possess qualifications agreed by the parties, or if the arb 
trator becomes de jure or de facto unable to perform his 
or her functions or for other reasons fails to act without 
undue delay. A party may challenge the arbitrator designat-
ed by it or in whose appointment it has participated only 
for reasons of which it becomes aware after the designation 
has been made.

11.7 A party that intends to challenge an arbitrator shall 
send notice of its challenge within 15 days after the confir-
mation or appointment of that arbitrator has been comm 
nicated to the challenging party or within 15 days after that 
party became aware of the circumstances mentioned in 
Article 11.6.

11.8 The notice of challenge shall be communicated to 
HKIAC, all other parties, the challenged arbitrator and 
any other members of the arbitral tribunal. The notice of 
challenge shall state the reasons for the challenge.

11.9 Unless the arbitrator being challenged resigns or the 
non-challenging party agrees to the challenge within 15 
days from receiving the notice of challenge, HKIAC shall 
decide on the challenge. Pending the determination of the 
challenge, the arbitral tribunal (including the challenged 
arbitrator) may continue the arbitration.

11.10 If an arbitrator resigns or a party agrees to a challenge 
under Article 11.9, no acceptance of the validity of any 
ground referred to in Article 11.6 shall be implied
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Article 12 – Replacement of an Arbitrator

12.1 Subject to Articles 12.2, 27.13 and 28.8, where an 
arbitrator dies, has been successfully challenged, has been 
otherwise removed or has resigned, a substitute arbitrator 
shall be appointed pursuant to the rules that were applic ble 
to the appointment of the arbitrator being replaced. These 
rules shall apply even if, during the process of appointing 
the arbitrator being replaced, a party had failed to exercise 
its right to designate or to participate in the appointment.

12.2 If, at the request of a party, HKIAC determines that, in
view of the exceptional circumstances of the case, it would 
be justified for a party to be deprived of its right to des-
ignate a substitute arbitrator, HKIAC may, after giving an 
opportunity to the parties and the remaining arbitrators to 
express their views:

(a) appoint the substitute arbitrator; or
(b) authorise the other arbitrators to proceed with the 

arbitration and make any decision or award.

12.3 If an arbitrator is replaced, the arbitration shall resume 
at the stage where the arbitrator was replaced or ceased to 
perform his or her functions, unless the arbitral tribunal 
decides otherwise. 

SECTION IV.  CONDUCT OF ARBITRATION

Article 13 – General Provisions 

13.1 Subject to these Rules, the arbitral tribunal shall adopt 
suitable procedures for the conduct of the arbitration in 
order to avoid unnecessary delay or expense, having regard 
to the complexity of the issues, the amount in dispute and 
the effective use of technology, and provided that such pro-
cedures ensure equal treatment of the parties and afford the 
parties a reasonable opportunity to present their case.

13.2 At an early stage of the arbitration and in consultation 
with the parties, the arbitral tribunal shall prepare a provi-
sional timetable for the arbitration, which shall be provided 
to the parties and HKIAC.

13.3 Subject to Article 11.5, all written communications 
between any party and the arbitral tribunal shall be com-
municated to all other parties and HKIAC.

13.4 The arbitral tribunal may, after consulting with the 
parties, appoint a secretary. The secretary shall remain at 
all times impartial and independent of the parties and shall 
disclose any circumstances likely to give rise to justifiable 
doubts as to his or her impartiality or independence prior 
to his or her appointment. A secretary, once appointed and 
throughout the arbitration, shall disclose without delay any 
such circumstances to the parties unless they have already 
been informed by him or her of these circumstances.

13.5 The arbitral tribunal and the parties shall do every-
thing necessary to ensure the fair and efficient conduct of 
the arbitration.

13.6 The parties may be represented by persons of their 
choice, subject to Article 13.5. The names, addresses, 
facsimile numbers and/or email addresses of party rep-
resentatives shall be communicated to all other parties, 
HKIAC, any emergency arbitrator, and the arbitral tribunal 
once constituted. The arbitral tribunal, emergency arbitra-
tor or HKIAC may require proof of authority of any party 
representatives.

13.7 After the arbitral tribunal is constituted, any change 
or addition by a party to its legal representatives shall be 
communicated promptly to all other parties, the arbitral 
tribunal and HKIAC.

13.8 Where the parties agree to pursue other means of set-
tling their dispute after the arbitration commences, HKIAC, 
the arbitral tribunal or emergency arbitrator may, at the 
request of any party, suspend the arbitration or Emergency 
Arbitrator Procedure, as applicable, on such terms as it con-
siders appropriate. The arbitration or Emergency Arbitrator 
Procedure shall resume at the request of any party to HKI-
AC, the arbitral tribunal or emergency arbitrator.

13.9 In all matters not expressly provided for in these Rules, 
HKIAC, the arbitral tribunal, emergency arbitrator and the 
parties shall act in the spirit of these Rules.

13.10 The arbitral tribunal or emergency arbitrator shall 
make every reasonable effort to ensure that an award is 
valid. 

Article 14 – Seat and Venue of the Arbitration 

14.1 The parties may agree on the seat of arbitration. Where 
there is no agreement as to the seat, the seat of arbitration 
shall be Hong Kong, unless the arbitral tribunal determines, 
having regard to the circumstances of the case, that another 
seat is more appropriate.

14.2 Unless the parties have agreed otherwise, the arbitral 
tribunal may meet at any location outside of the seat of 
arbitration which it considers appropriate for consulta-
tion among its members, hearing witnesses, experts or the 
parties, or the inspection of goods, other property or doc 
ments. The arbitration shall nonetheless be treated for all 
purposes as an arbitration conducted at the seat 

Article 15 – Language 

15.1 The arbitration shall be conducted in the language 
of the arbitration. Where the parties have not previously 
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agreed on such language, any party shall communicate in 
English or Chinese prior to any determination by the arbi-
tral tribunal under Article 15.2.

15.2 Subject to agreement by the parties, the arbitral tri-
bunal shall, promptly after its constitution, determine the 
language of the arbitration. This determination shall apply 
to all written communications and the language to be used 
in any hearing.

15.3 The arbitral tribunal may order that any supporting 
materials submitted in their original language shall be 
accompanied by a translation, in whole or in part, into the 
language of the arbitration as agreed by the parties or deter-
mined by the arbitral tribunal

Article 16 – Statement of Claim
 
16.1 Unless the Statement of Claim was contained in the 
Notice of Arbitration (or the Claimant elects to treat the 
Notice of Arbitration as the Statement of Claim), the 
Claimant shall communicate its Statement of Claim to all 
other parties and to the arbitral tribunal within a time limit 
to be determined by the arbitral tribunal.

16.2 The Statement of Claim shall include the following
particulars:

(a) a statement of the facts supporting the claim;
(b) the points at issue;
(c) the legal arguments supporting the claim; and
(d) the relief or remedy sought.

16.3 The Claimant shall annex to its Statement of Claim all 
supporting materials on which it relies.

16.4 The arbitral tribunal may vary any of the requirements
in Article 16 as it deems appropriate.

Article 17 – Statement of Defence 

17.1 Unless the Statement of Defence was contained in the 
Answer to the Notice of Arbitration (or the Respondent 
elects to treat the Answer to the Notice of Arbitration as 
the Statement of Defence), the Respondent shall communi-
cate its Statement of Defence to all other parties and to the 
arbitral tribunal within a period of time to be determined 
by the arbitral tribunal.

17.2 The Statement of Defence shall reply to the particulars 
of the Statement of Claim (set out in Article 16.2(a) to (c)). 
If the Respondent has raised an objection to the jurisdic-
tion or to the proper constitution of the arbitral tribunal, 
the Statement of Defence shall contain the factual and legal 
basis of such objection.

17.3 Where there is a counterclaim, a set-off defence or 
cross-claim, the Statement of Defence shall also include the 
following particulars:

(a) a statement of the facts supporting the counterclaim, 
set-off defence or cross-claim;

(b) the points at issue;
(c) the legal arguments supporting the counterclaim, 

set-off defence or cross-claim; and
(d) the relief or remedy sought.

17.4 The Respondent shall annex to its Statement of De-
fence all supporting materials on which it relies.

17.5 The arbitral tribunal may vary any of the requirements 
in Article 17 as it deems appropriate.

Article 18 – Amendments to the Claim or Defence 

18.1 During the course of the arbitration, a party may 
amend or supplement its claim or defence, unless the 
arbitral tribunal considers it inappropriate to allow such 
amendment having regard to the circumstances of the case. 
However, a claim or defence may not be amended in such a 
manner that the amended claim or defence falls outside the 
jurisdiction of the arbitral tribunal.

18.2 HKIAC may adjust its Administrative Fees and the ar-
bitral tribunal’s fees (where appropriate) if a party amends 
its claim or defence.

Article 19 – Jurisdiction of the Arbitral Tribunal 

19.1 The arbitral tribunal may rule on its own jurisdiction 
under these Rules, including any objections with respect to 
the existence, validity or scope of the arbitration agree-
ment. 

19.2 The arbitral tribunal shall have the power to determine 
the existence or validity of any contract of which an arbitr 
tion agreement forms a part. For the purposes of Article 19, 
an arbitration agreement which forms part of a contract, 
and which provides for arbitration under these Rules, shall 
be treated as an agreement independent of the other terms 
of the contract. A decision by the arbitral tribunal that the 
contract is null and void shall not necessarily entail the 
invalidity of the arbitration agreement.

19.3 A plea that the arbitral tribunal does not have jurisdic-
tion shall be raised if possible in the Answer to the Notice 
of Arbitration, and shall be raised no later than in the 
Statement of Defence, or, with respect to a counterclaim, in 
the Defence to the Counterclaim. A party is not precluded 
from raising such a plea by the fact that it has designated 
or appointed, or participated in the designation or appoint-
ment of, an arbitrator. A plea that the arbitral tribunal is 
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exceeding the scope of its authority shall be raised as soon 
as the matter alleged to be beyond the scope of its authority 
is raised during the arbitration. The arbitral tribunal may, in 
either case, admit a later plea if it considers the delay
justified.

19.4 Subject to Article 19.5, if a question arises as to:
(a) the existence, validity or scope of the arbitration 

agreement; or
(b) whether all of the claims have been properly made in 

a single arbitration pursuant to Article 29; or
(c) the competence of HKIAC to administer an arbitra-

tion;
before the constitution of the arbitral tribunal, the arbi-

tration shall proceed and any such question shall be 
decided by the arbitral tribunal once constituted.

19.5 The arbitration shall proceed only if and to the extent 
that HKIAC is satisfied, prima facie, that an arbitration 
agreement under the Rules may exist or the arbitration has 
been properly commenced under Article 29. Any ques-
tion as to the jurisdiction of the arbitral tribunal shall be 
decided by the arbitral tribunal once constituted, pursuant 
to Article 19.1. 

19.6 HKIAC’s decision pursuant to Article 19.5 is without 
prejudice to the admissibility or merits of any party’s claim 
or defence. 

Article 20 – Further Written Statements 

The arbitral tribunal shall decide which further written 
statements, if any, in addition to the Statement of Claim 
and the Statement of Defence, shall be required from the 
parties and shall set the time limits for communicating 
such statements.

Article 21 – Time Limits

21.1 The time limits set by the arbitral tribunal for the 
communication of written statements should not exceed 45 
days, unless the arbitral tribunal considers otherwise.

21.2 The arbitral tribunal may, even in circumstances where 
the relevant time limit has expired, extend time limits 
where it concludes that an extension is justified.

Article 22 – Evidence and Hearings 

22.1 Each party shall have the burden of proving the facts 
relied on to support its claim or defence.

22.2 The arbitral tribunal shall determine the admissibility, 
relevance, materiality and weight of the evidence, including 
whether to apply strict rules of evidence.

22.3 At any time during the arbitration, the arbitral tribunal 
may allow or require a party to produce documents, exhib-
its or other evidence that the arbitral tribunal determines 
to be relevant to the case and material to its outcome. The 
arbitral tribunal shall have the power to admit or exclude 
any documents, exhibits or other evidence.

22.4 The arbitral tribunal shall decide whether to hold 
hearings for presenting evidence or for oral arguments, or 
whether the arbitration shall be conducted solely on the 
basis of documents and other materials. The arbitral tribu-
nal shall hold such hearings at an appropriate stage of the 
arbitration, if so requested by a party or if it considers fit. 
In the event of a hearing, the arbitral tribunal shall give the 
parties adequate advance notice of the relevant date, time 
and place.

22.5 The arbitral tribunal may determine the manner in 
which a witness or expert is examined.

22.6 The arbitral tribunal may make directions for the 
translation of oral statements made at a hearing and for a 
record of the hearing if it deems that either is necessary in 
the circumstances of the case.

22.7 Hearings shall be held in private unless the parties 
agree otherwise. The arbitral tribunal may require any wit-
ness or expert to leave the hearing room at any time during 
the hearing. 

Article 23 – Interim Measures of Protection and 
        Emergency Relief 

23.1 A party may apply for urgent interim or conservatory 
relief (“Emergency Relief ”) prior to the constitution of the 
arbitral tribunal pursuant to Schedule 4.

23.2 At the request of either party, the arbitral tribunal may 
order any interim measures it deems necessary or appro-
priate.

23.3 An interim measure, whether in the form of an order 
or award or in another form, is any temporary measure or-
dered by the arbitral tribunal at any time before it issues the 
award by which the dispute is finally decided, that a party, 
for example and without limitation:

(a) maintain or restore the status quo pending determi-
nation of the dispute; or

(b) take action that would prevent, or refrain from tak-
ing action that is likely to cause, current or imminent 
harm or prejudice to the arbitral process itself; or

(c) provide a means of preserving assets out of which a 
subsequent award may be satisfied; or
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(d) preserve evidence that may be relevant and material 
to the resolution of the dispute.

23.4 When deciding a party’s request for an interim me 
sure under Article 23.2, the arbitral tribunal shall take into 
account the circumstances of the case. Relevant factors may 
include, but are not limited to:

(a) harm not adequately reparable by an award of dam-
ages is likely to result if the measure is not ordered, 
and such harm substantially outweighs the harm 
that is likely to result to the party against whom the 
measure is directed if the measure is granted; and

(b) there is a reasonable possibility that the requesting 
party will succeed on the merits of the claim. The 
determination on this possibility shall not affect the 
discretion of the arb tral tribunal in making any 
subsequent determination.

23.5 The arbitral tribunal may modify, suspend or term nate 
an interim measure it has granted, upon application of any 
party or, in exceptional circumstances and upon prior no-
tice to the parties, on the arbitral tribunal’s own initiative.

23.6 The arbitral tribunal may require the party requesting 
an interim measure to provide appropriate security in con-
nection with the measure.

23.7 The arbitral tribunal may require any party promptly 
to disclose any material change in the circumstances on 
the basis of which an interim measure was requested or 
granted.

23.8 The party requesting an interim measure may be liable 
for any costs and damages caused by the measure to any 
party if the arbitral tribunal later determines that, in the 
circumstances then prevailing, the measure should not have 
been granted. The arbitral tribunal may award such costs 
and damages at any point during the arbitration.

23.9 A request for interim measures addressed by any party 
to a competent authority shall not be deemed incompatible 
with the arbitration agreement, or as a waiver thereof.

Article 24 – Security for Costs

The arbitral tribunal may make an order requiring a party 
to provide security for the costs of the arbitration. 

Article 25 – Tribunal-Appointed Experts

25.1 To assist it in the assessment of evidence, the arbitral 
tribunal, after consulting with the parties, may appoint one 
or more experts. Such expert shall report to the arbitral 
tribunal, in writing, on specific issues to be determined by 
the arbitral tribunal. After consulting with the parties, the 

arbitral tribunal shall establish terms of reference for the 
expert, and shall communicate a copy of the expert’s terms 
of reference to the parties and HKIAC.

25.2 The parties shall give the expert any relevant informa-
tion or produce for his or her inspection any relevant doc-
uments or goods that he or she may require of them. Any 
dispute between a party and such expert as to the relevance 
of the required information or production shall be referred 
to the arbitral tribunal for decision.

25.3 Upon receipt of the expert’s report, the arbitral tribu-
nal shall send a copy of the report to the parties who shall 
be given the opportunity to express their opinions on the 
report. The parties shall be entitled to examine any doc 
ment on which the expert has relied in his or her report.

25.4 At the request of either party, the expert, after deliv-
ering the report, shall attend a hearing at which the parties 
shall have the opportunity to be present and to examine the 
expert. At this hearing either party may present experts in 
order to testify on the points at issue. The provisions of Ar-
ticles 22.2 to 22.7 shall be applicable to such proceedings.

25.5 The provisions of Article 11 shall apply by analogy to 
any expert appointed by the arbitral tribunal.

Article 26 – Default

26.1 If, within the time limit set by the arbitral tribunal, the 
Claimant has failed to communicate its written statement 
without showing sufficient cause for such failure, the arbi-
tral tribunal may terminate the arbitration unless another 
party has brought a claim and wishes the arbitration to 
continue, in which case the tribunal may proceed with the 
arbitration in respect of the other party’s claim.

26.2 If, within the time limit set by the arbitral tribunal, the 
Respondent has failed to communicate its written state-
ment without showing sufficient cause for such failure, the 
arbitral tribunal may proceed with the arbitration.

26.3 If one of the parties, duly notified under these Rules, 
fails to present its case in accordance with these Rules in-
cluding as directed by the arbitral tribunal, without show-
ing sufficient cause for such failure, the arbitral tribunal 
may proceed with the arbitration and make an award on 
the basis of the evidence before it 

Article 27 – Joinder of Additional Parties

27.1 The arbitral tribunal or, where the arbitral tribunal is 
not yet constituted, HKIAC shall have the power to allow 
an additional party to be joined to the arbitration provided 
that:
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(a) prima facie, the additional party is bound by an 
arbitration agreement under these Rules giving rise 
to the arbitration, including any arbitration under 
Article 28 or 29; or

(b) all parties, including the additional party, expressly 
agree.

27.2 Any decision pursuant to Article 27.1 is without preju-
dice to the arbitral tribunal’s power to decide any question 
as to its jurisdiction arising from such decision.

27.3 Any Request for Joinder shall be raised no later than 
in the Statement of Defence, except in exceptional circum-
stances.

27.4 Before the arbitral tribunal is constituted, a party 
wishing to join an additional party to the arbitration shall 
communicate a Request for Joinder to HKIAC, all other 
parties and any confirmed or appointed arbitrators.

27.5 After the arbitral tribunal is constituted, a party 
wishing to join an additional party to the arbitration shall 
communicate a Request for Joinder to the arbitral tribunal, 
HKIAC and all other parties.

27.6 The Request for Joinder shall include the following:
(a) the case reference of the existing arbitration;
(b) the names and addresses, facsimile numbers and/

or email addresses, if known, of each of the parties, 
including the additional party, their representatives 
and any arbitrators who have been confirmed or 
appointed in the arbitration;

(c) a request that the additional party be joined to the 
arbitration;

(d) a copy of the contract(s) or other legal instrument(s) 
out of or in relation to which the request arises, or 
reference thereto;

(e) a statement of the facts supporting the request;
(f) the points at issue;
(g) the legal arguments supporting the request;
(h) any relief or remedy sought;
(i) the existence of any funding agreement and the 

identity of any third party funder pursuant to Article 
44; and

(j) confirmation that copies of the Request for Joinder 
and any supporting materials included with it have 
been or are being communicated simultaneously 
to all other parties and any confirmed or appointed 
arbitrators, by one or more means of service to be 
identified in such confirmation.

27.7 Within 15 days of receiving the Request for Joinder, 
the additional party shall communicate an Answer to the 
Request for Joinder to HKIAC, all other parties and any 
confirmed or appointed arbitrators. The Answer to the 
Request for Joinder shall include the following:

(a) the name, address, facsimile number and/or email 
address of the additional party and its representa-
tives (if different from the description contained in 
the Request for Joinder);

(b) any plea that the arbitral tribunal has been improp-
erly constituted and/or lacks jurisdiction over the 
additional party;

(c) the additional party’s comments on the particulars 
set forth in the Request for Joinder pursuant to Arti-
cle 27.6(a) to (g);

(d) the additional party’s answer to any relief or remedy 
sought in the Request for Joinder, pursuant to Arti-
cle 27.6(h);

(e) details of any claims by the additional party against 
any other party to the arbitration;

(f) the existence of any funding agreement entered into 
by the additional party and the identity of any third 
party funder pursuant to Article 44; and

(g) confirmation that copies of the Answer to the 
Request for Joinder and any supporting materials 
included with it have been or are being communi-
cated simultaneously to all other parties and any 
confirmed or appointed arbitrators, by one or more 
means of service to be identified in such confirma-
tion.

27.8 HKIAC or the arbitral tribunal may vary any of the re-
quirements in Article 27.6 and 27.7 as it deems appropriate.

27.9 An additional party wishing to be joined to the arbitra-
tion shall communicate a Request for Joinder to HKIAC, all 
other parties and any confirmed or appointed arbitrators. 
The provisions of Article 27.6 shall apply to such Request 
for Joinder.

27.10 Within 15 days of receiving a Request for Joinder, the 
parties shall communicate their comments on the Request 
for Joinder to HKIAC, all other parties and any confirmed 
or appointed arbitrators. Such comments may include 
(without limitation):

(a) any plea that the arbitral tribunal lacks jurisdiction 
over the additional party;

(b) comments on the particulars set forth in the Request 
for Joinder, pursuant to Article 27.6(a) to (g);

(c) answer to any relief or remedy sought in the Request 
for Joinder pursuant to Article 27.6(h);

(d) details of any claims against the additional party; 
and

(e) confirmation that copies of the comments have 
been or are being communicated simultaneously 
to all other parties and any confirmed or appointed 
arbitrators, by one or more means of service to be 
identified in such confirmation.

27.11 Where an additional party is joined to the arbitration, 
the arbitration against that additional party shall be deemed 
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to commence on the date on which HKIAC or the arbitral 
tribunal once constituted, received the Request for Joinder.

27.12 Where an additional party is joined to the arbitration, 
all parties to the arbitration shall be deemed to have waived 
their right to designate an arbitrator.

27.13 Where an additional party is joined to the arbitration 
before the arbitral tribunal is constituted, HKIAC may re-
voke any confirmation or appointment of an arbitrator, and 
shall appoint the arbitral tribunal with or without regard to 
any party’s designation.

27.14 The revocation of the confirmation or appointment of 
an arbitrator pursuant to Article 27.13 is without prejudice 
to:

(a) the validity of any act done or order made by that 
arbitrator before his or her confirmation or appoint-
ment was revoked;

(b) his or her entitlement to be paid his or her fees and 
expenses subject to Schedule 2 or 3 as applicable; 
and

(c) the date when any claim or defence was raised for 
the purpose of applying any limitation bar or any 
similar rule or provision.

27.15 HKIAC may adjust its Administrative Fees and the 
arbitral tribunal’s fees (where appropriate) after a Request 
for Joinder has been submitted.  

Article 28 – Consolidation of Arbitrations

28.1 HKIAC shall have the power, at the request of a party 
and after consulting with the parties and any confirmed or 
appointed arbitrators, to consolidate two or more arbitra-
tions pending under these Rules where:

(a) the parties agree to consolidate; or
(b) all of the claims in the arbitrations are made under 

the same arbitration agreement; or
(c) the claims are made under more than one arbitration 

agreement, a common question of law or fact arises 
in all of the arbitrations, the rights to relief claimed 
are in respect of, or arise out of, the same transaction 
or a series of related transactions and the arbitration 
agreements are compatible.

28.2 Any party wishing to consolidate two or more arbitra-
tions pursuant to Article 28.1 shall communicate a Request 
for Consolidation to HKIAC, all other parties and any 
confirmed or appointed arbitrators.

28.3 The Request for Consolidation shall include the fol-
lowing:

(a) the case references of the arbitrations pending under 
the Rules requested to be consolidated, where appli-
cable;

(b) the names and addresses, facsimile numbers and/or 
email addresses of each of the parties to the arbitra-
tions, their representatives and any arbitrators who 
have been confirmed or appointed in the arbitra-
tions;

(c) a request that the arbitrations be consolidated;
(d) a copy of the arbitration agreement giving rise to the 

arbitrations;
(e) a copy of the contract(s) or other legal instrument(s) 

out of or in relation to which the Request for Con-
solidation arises, or reference thereto;

(f) a description of the general nature of the claim and 
an indication of the amount involved, if any, in each 
of the arbitrations;

(g) a statement of the facts supporting the Request for 
Consolidation, including, where applicable, evidence 
of all parties’ written consent to consolidate the 
arbitrations;

(h) the points at issue;
(i) the legal arguments supporting the Request for 

Consolidation;
(j) details of any applicable mandatory provision affect-

ing consolidation of arbitrations;
(k) comments on the constitution of the arbitral tri-

bunal if the Request for Consolidation is granted, 
including whether to preserve the appointment of 
any arbitrators already designated or confirmed; and

(l) confirmation that copies of the Request for Consol-
idation and any supporting materials included with 
it have been or are being communicated simultane-
ously to all other relevant parties and any confirmed 
or appointed arbitrators, by one or more means of 
service to be identified in such confirmation.

28.4 HKIAC may vary any of the requirements in Article 
28.3 as it deems appropriate.

28.5 Where the non-requesting parties or any confirmed or 
appointed arbitrators are requested to provide comments 
on the Request for Consolidation, such comments may 
include (without limitation) the following particulars:

(a) comments on the particulars set forth in the Request 
for Consolidation pursuant to Article 28.3(a) to (j);

(b) responses to the comments made in the Request for 
Consolidation pursuant to Article 28.3(k); and

(c) confirmation that copies of the comments have been 
or are being communicated simultaneously to all 
other relevant parties and any confirmed or appoint-
ed arbitrators, by one or more means of service to be 
identified in such confirmation. 

28.6 Where HKIAC decides to consolidate two or more 
arbitrations, the arbitrations shall be consolidated into 
the arbitration that commenced first, unless all parties 
agree or HKIAC decides otherwise taking into account the 
circu stances of the case. HKIAC shall communicate such 
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decision to all parties and to any confirmed or appointed 
arbitrators in all arbitrations.

28.7 The consolidation of two or more arbitrations is 
without prejudice to the validity of any act done or order 
made by a competent authority in support of the relevant 
arbitration before it was consolidated.

28.8 Where HKIAC decides to consolidate two or more 
arbitrations, the parties to all such arbitrations shall be 
deemed to have waived their right to designate an arbitra-
tor, and HKIAC may revoke any confirmation or appoint-
ment of an arbitrator. HKIAC shall appoint the arbitral 
tribunal in respect of the consolidated proceedings with or 
without regard to any party’s designation.

28.9 The revocation of the confirmation or appointment of 
an arbitrator pursuant to Article 28.8 is without prejudice 
to:

(a) the validity of any act done or order made by that 
arbitrator before his or her confirmation or appoint-
ment was revoked;

(b) his or her entitlement to be paid his or her fees and 
expenses subject to Schedule 2 or 3 as applicable; 
and

(c) the date when any claim or defence was raised for 
the purpose of applying any limitation bar or any 
similar rule or provision.

28.10 HKIAC may adjust its Administrative Fees and the 
arbitral tribunal’s fees (where appropriate) after a Request 
for Consolidation has been submitted.

Article 29 – Single Arbitration under Multiple Contracts

Claims arising out of or in connection with more than one 
contract may be made in a single arbitration, provided that:

(a) a common question of law or fact arises under 
each arbitration agreement giving rise to the arbitra-
tion; and

(b) the rights to relief claimed are in respect of, 
or arise out of, the same transaction or a series of 
related transactions; and

(c) the arbitration agreements under which those 
claims are made are compatible.

Article 30 – Concurrent Proceedings

30.1 The arbitral tribunal may, after consulting with the 
parties, conduct two or more arbitrations under the Rules 
at the same time, or one immediately after another, or sus-
pend any of those arbitrations until after the determination 
of any other of them, where:

(a) the same arbitral tribunal is constituted in each 
arbitration; and

(b) a common question of law or fact arises in all the 
arbitrations.

30.2 HKIAC may adjust its Administrative Fees and the 
arbitral tribunal’s fees (where appropriate) where the arbi-
trations are conducted pursuant to Article 30.1

Article 31 – Closure of Proceedings

31.1 When it is satisfied that the parties have had a reason-
able opportunity to present their case, whether in relation 
to the entire proceedings or a discrete phase of the proceed-
ings, the arbitral tribunal shall declare the proceedings or 
the relevant phase of the proceedings closed. Thereafter, 
no further submissions or arguments may be made, or 
evidence produced in respect of the entire proceedings or 
the discrete phase, as applicable, unless the arbitral tribu-
nal reopens the proceedings or the relevant phase of the 
proceedings in accordance with Article 31.4.

31.2 Once the proceedings are declared closed, the arbitral 
tribunal shall inform HKIAC and the parties of the antici-
pated date by which an award will be communicated to the 
parties. The date of rendering the award shall be no later 
than three months from the date when the arbitral tribunal 
declares the entire proceedings or the relevant phase of 
the proceedings closed, as applicable. This time limit may 
be extended by agreement of the parties or, in appropriate 
circumstances, by HKIAC.

31.3 Article 31.2 shall not apply to any arbitration conduct-
ed pursuant to the Expedited Procedure under Article 42.

31.4 The arbitral tribunal may, if it considers it necessary, 
decide, on its own initiative or upon application of a party, 
to reopen the proceedings at any time before the award is 
made.

Article 32 – Waiver

32.1 A party that knows, or ought reasonably to know, that 
any provision of, or requirement arising under, these Rules 
(including the arbitration agreement) has not been com-
plied with and yet proceeds with the arbitration without 
promptly stating its objection to such non-compliance, 
shall be deemed to have waived its right to object.

32.2 The parties waive any objection, on the basis of the use 
of any procedure under Articles 27, 28, 29, 30 or 43 and any 
decision made in respect of such procedure, to the valid-
ity and/or enforcement of any award made by the arbitral 
tribunal in the arbitration(s), in so far as such waiver can 
validly be made.
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SECTION V.   AWARDS, DECISIONS AND ORDERS  
            OF THE ARBITRAL TRIBUNAL

Article 33 – Decisions 

33.1 When there is more than one arbitrator, any award or 
other decision of the arbitral tribunal shall be made by a 
majority of the arbitrators. If there is no majority, the award 
shall be made by the presiding arbitrator alone.

33.2 With the prior agreement of all members of the arbi-
tral tribunal, the presiding arbitrator may make procedural 
rulings alone.

Article 34 – Costs of the Arbitration

34.1 The arbitral tribunal shall determine the costs of the 
arbitration in one or more orders or awards. The term 
“costs of the arbitration” includes only:

(a) the fees of the arbitral tribunal, as determined in 
accordance with Article 10;

(b) the reasonable travel and other expenses incurred by 
the arbitral tribunal;

(c) the reasonable costs of expert advice and of other as-
sistance required by the arbitral tribunal, including 
fees and expenses of any tribunal secretary;

(d) the reasonable costs for legal representation and 
other assistance, including fees and expenses of any 
witnesses and experts, if such costs were claimed 
during the arbitration; and

(e) the Registration Fee and Administrative Fees pay-
able to HKIAC in accordance with Schedule 1, and 
any expenses payable to HKIAC.

34.2 With respect to the costs of legal representation and 
other assistance referred to in Article 34.1(d), the arbitral 
tribunal, taking into account the circumstances of the case, 
may direct that the recoverable costs of the arbitration, or 
any part of the arbitration, shall be limited to a specified 
amount.

34.3 The arbitral tribunal may apportion all or part of the 
costs of the arbitration referred to in Article 34.1 between 
the parties if it determines that apportionment is reason-
able, taking into account the circumstances of the case.

34.4 The arbitral tribunal may take into account any third 
party funding arrangement in determining all or part of the 
costs of the arbitration referred to in Article 34.1.

34.5 Where arbitrations are consolidated pursuant to Ar-
ticle 28, the arbitral tribunal in the consolidate arbitration 
shall determine the costs of the arbitration in accordance 
with Articles 34.2 to 34.4. Such costs include, but are not 
limited to, the fees of any arbitrator designated, confirmed 
or appointed and any other costs incurred in an arbitration 

that was subsequently consolidated into another arbitra-
tion.

34.6 When the arbitral tribunal issues an order for the 
termination of the arbitration or makes an award on 
agreed terms, it shall determine the costs of the arbitration 
referred to in Article 34.1 (to the extent not already deter-
mined) and may apportion all or part of such costs, in the 
text of that order or award. 

Article 35 – Form and Effect of the Award

35.1 The arbitral tribunal may make a single award or 
separate awards regarding different issues at different times 
and in respect of all parties involved in the arbitration in 
the form of interim, interlocutory, partial or final awards. 
If appropriate, the arbitral tribunal may also issue interim 
awards on costs and any awards pursuant to Article 41.5.

35.2 Awards shall be made in writing and shall be final and 
binding on the parties and any person claiming through or 
under any of the parties. The parties and any such person 
waive their rights to any form of recourse or defence in 
respect of the setting-aside, enforcement and execution of 
any award, in so far as such waiver can validly be made.

35.3 The parties undertake to comply without delay with 
any order or award made by the arbitral tribunal or any 
emergency arbitrator, including any order or award made 
in any proceedings under Articles 27, 28, 29, 30 or 43.

35.4 An award shall state the reasons upon which it is 
based unless the parties have agreed that no reasons are to 
be given.

35.5 An award shall be signed by the arbitral tribunal. It 
shall state the date on which it was made and the seat of 
arbitration as determined under Article 14 and shall be 
deemed to have been made at the seat of the arbitration. 
Where there are three arbitrators and any of them fails to 
sign, the award shall state the reason for the absence of the 
signature(s).

35.6 The arbitral tribunal shall communicate to HKIAC 
originals of the award signed by the arbitral tribunal. HKI-
AC shall affix its seal to the award and, subject to any lien, 
communicate it to the parties. 
 
Article 36 – Applicable Law, Amiable Compositeur

36.1 The arbitral tribunal shall decide the substance of the 
dispute in accordance with the rules of law agreed upon 
by the parties. Any designation of the law or legal system 
of a given jurisdiction shall be construed, unless otherwise 
expressed, as directly referring to the substantive law of 
that jurisdiction and not to its conflict of laws rules. Failing 
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such designation by the parties, the arbitral tribunal shall 
apply the rules of law which it determines to be appropriate.

36.2 The arbitral tribunal shall decide as amiable compos 
teur or ex aequo et bono only if the parties have expressly 
agreed that the arbitral tribunal should do so.

36.3 In all cases, the arbitral tribunal shall decide the case 
in accordance with the terms of the relevant contract(s) and 
may take into account the usages of the trade applicable to 
the transaction(s).

Article 37 – Settlement or Other Grounds for 
       Termination

37.1 If, before the arbitral tribunal is constituted, a party 
wishes to terminate the arbitration, it shall communicate 
this to all other parties and HKIAC. HKIAC shall set a time 
limit for all other parties to indicate whether they agree to 
terminate the arbitration. If no other party objects within 
the time limit, HKIAC may terminate the arbitration. If 
any party objects to the termination of the arbitration, the 
arbitration shall proceed in accordance with the Rules.

37.2 If, after the arbitral tribunal is constituted and before 
the final award is made:

(a) the parties settle the dispute, the arbitral tribunal 
shall either issue an order for the termination of the 
arbitration or, if requested by the parties and accept-
ed by the arbitral tribunal, record the settlement in 
the form of an arbitral award on agreed terms. The 
arbitral tribunal is not obliged to give reasons for 
such an award.

(b) continuing the arbitration becomes unnecessary or 
impossible for any reason not mentioned in Article 
37.2(a), the arbitral tribunal shall issue an order for 
the termination of the arbitration. The arbitral tribu-
nal shall issue such an order unless a party raises a 
justifiable objection, having been given a reasonable 
opportunity to comment upon the proposed course 
of action.

37.3 The arbitral tribunal shall communicate copies of the 
order to terminate the arbitration or of the arbitral award 
on agreed terms, signed by the arbitral tribunal, to HKIAC. 
Subject to any lien, HKIAC shall communicate the order 
for termination of the arbitration or the arbitral award on 
agreed terms to the parties. Where an arbitral award on 
agreed terms is made, the provisions of Articles 35.2, 35.3, 
35.5 and 35.6 shall apply

Article 38 – Correction of the Award

38.1 Within 30 days after receipt of the award, either party, 
with notice to all other parties, may request the arbitral 
tribunal to correct in the award any errors in computation, 

any clerical or typographical errors, or any errors of similar 
nature. The arbitral tribunal may set a time limit, normally 
not exceeding 15 days, for all other parties to comment on 
such request.

38.2 The arbitral tribunal shall make any corrections it con-
siders appropriate within 30 days after receipt of the request 
but may extend such time limit if necessary.

38.3 The arbitral tribunal may within 30 days after the date 
of the award make such corrections on its own initiative.

38.4 The arbitral tribunal has the power to make any 
further correction to the award which is necessitated by 
or consequential on (a) the interpretation of any point or 
part of the award under Article 39; or (b) the issue of any 
additional award under Article 40.

38.5 Such corrections shall be in writing, and the provisions 
of Articles 35.2 to 35.6 shall apply

Article 39 – Interpretation of the Award

39.1 Within 30 days after receipt of the award, either party, 
with notice to all other parties, may request that the arbitral 
tribunal give an interpretation of the award. The arbitral tri-
bunal may set a time limit, normally not exceeding 15 days, 
for all other parties to comment on such request.

39.2 Any interpretation considered appropriate by the ar-
bitral tribunal shall be given in writing within 30 days after 
receipt of the request but the arbitral tribunal may extend 
such time limit if necessary.

39.3 The arbitral tribunal has the power to give any further 
interpretation of the award which is necessitated by or con-
sequential on (a) the correction of any error in the award 
under Article 38; or (b) the issue of any additional award 
under Article 40.

39.4 Any interpretation given under Article 39 shall form 
part of the award and the provisions of Articles 35.2 to 35.6 
shall apply.

Article 40 – Additional Award

40.1 Within 30 days after receipt of the award, either party, 
with notice to all other parties, may request the arbitral 
tribunal to make an additional award as to claims presented 
in the arbitration but omitted from the award. The arbitral 
tribunal may set a time limit, normally not exceeding 30 
days, for all other parties to comment on such request.

40.2 If the arbitral tribunal considers the request for an 
additional award to be justified, it shall make the additional 
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award within 60 days after receipt of the request but may 
extend such time limit if necessary.

40.3 The arbitral tribunal has the power to make an addi-
tional award which is necessitated by or consequential on 
(a) the correction of any error in the award under Article 
38; or (b) the interpretation of any point or part of the 
award under Article 39.

40.4 When an additional award is made, the provisions of 
Articles 35.2 to 35.6 shall apply. 

Article 41 – Deposits for Costs

41.1 As soon as practicable after receipt of the Notice of 
Arbitration by the Respondent, HKIAC shall, in principle, 
request the Claimant and the Respondent each to deposit 
with HKIAC an equal amount as an advance for the costs 
referred to in Article 34.1(a), (b), (c) and (e). HKIAC shall 
provide a copy of such request to the arbitral tribunal.

41.2 Where the Respondent submits a counterclaim or 
cross-claim, or it otherwise appears appropriate in the cir-
cumstances, HKIAC may request separate deposits.

41.3 During the course of the arbitration, HKIAC may 
request the parties to make supplementary deposits with 
HKIAC. HKIAC shall provide a copy of such request to the 
arbitral tribunal.

41.4 If the required deposits are not paid in full to HKIAC 
within 30 days after receipt of the request, HKIAC shall so 
inform the parties in order that one or another of them may 
make the required payment. If such payment is not made, 
the arbitral tribunal may order the suspension or termina-
tion of the arbitration or continue with the arbitration on 
such basis and in respect of such claim or counterclaim as 
the arbitral tribunal considers fit.

41.5 If a party pays the required deposits on behalf of 
another party, the arbitral tribunal may, at the request of 
the paying party, make an award for reimbursement of the 
payment.

41.6 When releasing the final award, HKIAC shall ren-
der an account to the parties of the deposits received by 
HKIAC. Any unexpended balance shall be returned to the 
parties in the shares in which it was paid by the parties to 
HKIAC, or as otherwise instructed by the arbitral tribunal.

41.7 HKIAC shall place the deposits made by the parties in 
an account at a reputable licensed deposit-taking institu-
tion. In selecting the account, HKIAC shall have due regard 
to the possible need to make the deposited funds available 
immediately.   

SECTION VI.   OTHER PROVISIONS

Article 42 – Expedited Procedure

42.1 Prior to the constitution of the arbitral tribunal, a par-
ty may apply to HKIAC for the arbitration to be conducted 
in accordance with Article 42.2 where:

(a) the amount in dispute representing the aggregate of 
any claim and counterclaim (or any set-off defence 
or cross-claim) does not exceed the amount set by 
HKIAC, as stated on HKIAC’s website on the date 
the Notice of Arbitration is submitted; or

(b) the parties so agree; or
(c) in cases of exceptional urgency.

42.2 When HKIAC, after considering the views of the par-
ties, grants an application made pursuant to Article 42.1, 
the arbitral proceedings shall be conducted in accordance 
with an Expedited Procedure based upon the foregoing 
provisions of these Rules, subject to the following changes:

(a) the case shall be referred to a sole arbitrator, unless 
the arbitration agreement provides for three arbitra-
tors;

(b) if the arbitration agreement provides for three ar-
bitrators, HKIAC shall invite the parties to agree to 
refer the case to a sole arbitrator. If the parties do not 
agree, the case shall be referred to three arbitrators;

(c) HKIAC may shorten the time limits provided for in 
the Rules, as well as any time limits that it has set;

(d) after the submission of the Answer to the Notice of 
Arbitration, the parties shall in principle be entitled 
to submit one Statement of Claim and one State-
ment of Defence (and Counterclaim) and, where 
applicable, one Statement of Defence in reply to the 
Counterclaim;

(e) the arbitral tribunal shall decide the dispute on 
the basis of documentary evidence only, unless it 
decides that it is appropriate to hold one or more 
hearings;

(f) subject to any lien, the award shall be communicat-
ed to the parties within six months from the date 
when HKIAC transmitted the case file to the arbitral 
tribunal. In exceptional circumstances, HKIAC may 
extend this time limit;

(g) the arbitral tribunal may state the reasons upon 
which the award is based in summary form, unless 
the parties have agreed that no reasons are to be 
given.

42.3 Upon the request of any party and after consulting 
with the parties and any confirmed or appointed arbitra-
tors, HKIAC may, having regard to any new circumstances 
that have arisen, decide that the Expedited Procedure 
under Article 42 shall no longer apply to the case. Un-
less HKIAC considers that it is appropriate to revoke the 
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confirmation or appointment of any arbitrator, the arbitral 
tribunal shall remain in place 

Article 43 – Early Determination Procedure

43.1 The arbitral tribunal shall have the power, at the 
request of any party and after consulting with all other 
parties, to decide one or more points of law or fact by way 
of early determination procedure, on the basis that:

(a) such points of law or fact are manifestly without 
merit; or

(b) such points of law or fact are manifestly outside the 
arbitral tribunal’s jurisdiction; or

(c) even if such points of law or fact are submitted by 
another party and are assumed to be correct, no 
award could be rendered in favour of that party.

43.2 Any party making a request for early determination 
procedure shall communicate the request to the arbitral 
tribunal, HKIAC and all other parties.

43.3 Any request for early determination procedure shall 
be made as promptly as possible after the relevant points of 
law or fact are submitted, unless the arbitral tribunal directs 
otherwise. 

43.4 The request for early determination procedure shall 
include the following:

(a) a request for early determination of one or more 
points of law or fact and a description of such points;

(b) a statement of the facts and legal arguments sup-
porting the request;

(c) a proposal of the form of early determination proce-
dure to be adopted by the arbitral tribunal;

(d) comments on how the proposed form referred to in 
Article 43.4(c) would achieve the objectives stated in 
Articles 13.1 and 13.5; and

(e) confirmation that copies of the request and any 
supporting materials included with it have been or 
are being communicated simultaneously to all other 
parties by one or more means of service to be identi-
fied in such confirmation.

43.5 After providing all other parties with an opportunity to
submit comments on the request, the arbitral tribunal shall 
issue a decision either dismissing the request or allowing 
the request to proceed by fixing the early determination 
procedure in the form it considers appropriate. The arbitral 
tribunal shall make such decision within 30 days from the 
date of filing the request. This time limit may be extended 
by agreement of the parties or, in appropriate circumstanc-
es, by HKIAC.

43.6 If the request is allowed to proceed, the arbitral tribu-
nal shall make its order or award, which may be in summa-

ry form, on the relevant points of law or fact. The arbitral 
tribunal shall make such order or award within 60 days 
from the date of its decision to proceed. This time limit may 
be extended by agreement of the parties or, in appropriate 
circumstances, by HKIAC. 

43.7 Pending the determination of the request, the arbitral 
tribunal may decide whether and to what extent the arbitra-
tion shall proceed. 

Article 44 – Disclosure of Third Party Funding of 
        Arbitration

44.1 If a funding agreement is made, the funded party shall 
communicate a written notice to all other parties, the arbi-
tral tribunal, any emergency arbitrator and HKIAC of:
(a) the fact that a funding agreement has been made; and
(b) the identity of the third party funder.

44.2 The notice referred to in Article 44.1 must be commu-
nicated:

(a) in respect of a funding agreement made on or before 
the commencement of the arbitration, in the applica-
tion for the appointment of an emergency arbitrator, 
the Notice of Arbitration, the Answer to the Notice 
of Arbitration, the Request for Joinder or the Answer 
to the Request for Joinder (as applicable); or

(b) in respect of a funding agreement made after the 
commencement of the arbitration, as soon as practi-
cable after the funding agreement is made.

44.3 Any funded party shall disclose any changes to the 
information referred to in Article 44.1 that occur after the 
initial disclosure.

Article 45 – Confidentiality

45.1 Unless otherwise agreed by the parties, no party or 
party representative may publish, disclose or communicate 
any information relating to:

(a) the arbitration under the arbitration agreement; or
(b) an award or Emergency Decision made in the arbi-

tration.

45.2 Article 45.1 also applies to the arbitral tribunal, any 
emergency arbitrator, expert, witness, tribunal secretary 
and HKIAC.

45.3 Article 45.1 does not prevent the publication, dis-
closure or communication of information referred to in 
Article 45.1 by a party or party representative: 

(a) (i) to protect or pursue a legal right or interest of the  
            party; or 
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     (ii) to enforce or challenge the award or Emergency 
Decision referred to in Article 45.1; in legal pro-
ceedings before a court or other authority; or

(b) to any government body, regulatory body, court or 
tribunal where the party is obliged by law to make 
the publication, disclosure or communication; or

(c) to a professional or any other adviser of any of the 
pa ties, including any actual or potential witness or 
expert; or

(d) to any party or additional party and any confirmed 
or appointed arbitrator for the purposes of Articles 
27, 28, 29 or 30; or

(e) to a person for the purposes of having, or seeking, 
third party funding of arbitration.

45.4 The deliberations of the arbitral tribunal are confiden-
tial.

45.5 HKIAC may publish any award, whether in its entirety 
or in the form of excerpts or a summary, only under the 
following conditions:

(a) all references to the parties’ names and other identi-
fying information are deleted; and

(b) no party objects to such publication within the time 
limit fixed for that purpose by HKIAC. In the case of 
an objection, the award shall not be published.

Article 46 – Exclusion of Liability

46.1 None of the Council members of HKIAC nor any 
body or person specifically designated by it to perform 
the functions in these Rules, nor the Secretary-General 
of HKIAC or other staff members of the Secretariat of 
HKIAC, the arbitral tribunal, any emergency arbitrator, tri-
bunal-appointed expert or tribunal secretary shall be liable 
for any act or omission in connection with an arbitration 
conducted under these Rules, save where such act was done 
or omitted to be done dishonestly.

46.2 After the award has been made and the possibilities of 
correction, interpretation and additional awards referred to 
in Articles 38 to 40 have lapsed or been exhausted, neither 
HKIAC nor the arbitral tribunal, any emergency arbitrator, 
tribunal-appointed expert or tribunal secretary shall be un-
der an obligation to make statements to any person about 
any matter concerning the arbitration, nor shall a party 
seek to make any of these persons a witness in any legal or
other proceedings arising out of the arbitration.
 

SCHEDULE 1

REGISTRATION AND ADMINISTRATIVE FEES
(All amounts are in Hong Kong Dollars, 

hereinafter “HKD”)
Effective 1 November 2018

1. Registration Fee

1.1 When submitting a Notice of Arbitration, the Claimant 
shall pay a Registration Fee in the amount set by HKIAC, 
as stated on HKIAC’s website on the date the Notice of 
Arbitration is submitted.

1.2 If the Claimant fails to pay the Registration Fee, HKIAC 
shall not proceed with the arbitration subject to Article 4.6 
of the Rules.

1.3 The Registration Fee is not refundable save in excep-
tional circumstances as determined by HKIAC in its sole 
discretion.

2. HKIAC’s Administrative Fees

2.1 HKIAC’s Administrative Fees shall be determined in 
accordance with the following table:
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2.2 Claims and counterclaims are added for the determina-
tion of the amount in dispute. The same rule applies to any 
set-off defence or cross-claim, unless the arbitral tribunal, 
after consulting with the parties, concludes that such set-off 
defence or cross-claim will not require significant addition-
al work.

2.3 An interest claim shall not be taken into account for the 
calculation of the amount in dispute, except where HKIAC 
determines that doing so would be appropriate.

2.4 Where there are alternative claims, only the principal 
claim shall be taken into account for the calculation of the 
amount in dispute, except where HKIAC considers it ap-
propriate to take into account the amount of any alternative 
claim.

2.5 Pursuant to Articles 18.2, 27.15, 28.10 or 30.2 or where 
in the opinion of HKIAC there are exceptional circum-
stances, HKIAC may depart from the table in paragraph 2.1 
when calculating its Administrative Fees.

2.6 If the amount in dispute is not quantified, HKIAC’s 
Administrative Fees shall be fixed by HKIAC, taking into 
account the circumstances of the case.

2.7 Amounts in currencies other than Hong Kong Dollars 
shall be converted into Hong Kong Dollars at the rate of 
exchange published by HSBC Bank on the date the Notice 
of Arbitration is submitted or at the time any new claim, 
set-off defence, cross-claim or amendment to a claim or 
defence is filed.

2.8 The parties are jointly and severally liable for HKIAC’s
Administrative Fees.

SCHEDULE 2

ARBITRAL TRIBUNAL’S 
FEES, EXPENSES, TERMS AND

CONDITIONS
Based on Hourly Rates

Effective 1 November 2018

1. Scope of Application and Interpretation

1.1 Subject to any variations agreed by all parties or changes 
HKIAC considers appropriate, this Schedule shall apply to 
arbitrations in which the arbitral tribunal’s fees and expen 
es are to be determined in accordance with Article 10.1(a) 
of the Rules and to the appointment of an emergency arbi-
trator under Schedule 4.

1.2 HKIAC may interpret the terms of this Schedule as well 
as the scope of application of the Schedule as it considers 
appropriate.

1.3 This Schedule is supplemented by the Practice Note on 
Costs of Arbitration Based on Schedule 2 and Hourly Rates 
in force on the date the Notice of Arbitration is submitted.

2. Payments to Arbitral Tribunal

2.1 Payments to the arbitral tribunal shall generally be 
made by HKIAC from funds deposited by the parties in 
accordance with Article 41 of the Rules. HKIAC may direct 
the parties, in such proportions as it considers appropri-
ate, to make one or more interim or final payments to the 
arbitral tribunal.

2.2 If insufficient funds are held at the time a payment is 
required, the invoice for the payment may be submitted to 
the parties for settlement by them direct.

2.3 Payments to the arbitral tribunal shall be made in Hong 
Kong Dollars unless the tribunal directs otherwise. 

2.4 The parties are jointly and severally liable for the fees 
and expenses of an arbitrator, irrespective of which party 
appointed the arbitrator.

3. Arbitral Tribunal’s Expenses

3.1 The arbitral tribunal shall be reimbursed for its reason-
able expenses in accordance with the Practice Note referred 
to at paragraph 1.3.

3.2 The expenses of the arbitral tribunal shall not be in-
cluded in the arbitral tribunal’s fees charged by reference to 
hourly rates under paragraph 9 of this Schedule.

4. Administrative Expenses

The parties shall be responsible for expenses reasonably in-
curred and relating to administrative and support services 
engaged for the purposes of the arbitration, including, but 
not limited to, the cost of hearing rooms, interpreters and 
transcription services. Such expenses may be paid directly 
from the deposits referred to in Article 41 of the Rules as 
and when they are incurred.

5. Fees and Expenses Payable to Replaced Arbitrators

Where an arbitrator is replaced pursuant to Articles 12, 27,  
or 42.3 of the Rules, HKIAC shall decide the amount of fees 
and expenses to be paid for the replaced arbitrator’s services 
(if any), having taken into account the circumstances of the 
case, including, but not limited to, the applicable method 
for determining the arbitrator’s fees, work done by the arbi-
trator in connection with the arbitration, and the complexi-
ty of the subject-matter.
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6. Fees and Expenses of Tribunal Secretary

Where the arbitral tribunal appoints a secretary in acco 
dance with Article 13.4 of the Rules, such secretary shall be
remunerated at a rate which shall not exceed the rate set 
by HKIAC, as stated on HKIAC’s website on the date the 
Notice of Arbitration is submitted. The secretary’s fees and 
expenses shall be charged separately. The arbitral tribunal 
shall determine the total fees and expenses of a secretary 
under Article 34.1(c) of the Rules.

7. Lien on Award

HKIAC and the arbitral tribunal shall have a lien over 
any awards issued by the arbitral tribunal to secure the 
payment of their outstanding fees and expenses, and may 
accordingly refuse to communicate any such awards to the 
parties until all such fees and expenses have been paid in 
full, whether jointly or by one or other of the parties.

8. Governing Law

The terms of this Schedule and any non-contractual obli-
gation arising out of or in connection with them shall be 
governed by and construed in accordance with Hong Kong 
law.

9. Arbitral Tribunal’s Fee Rates

9.1 An arbitrator shall be remunerated at an hourly rate 
for all work reasonably carried out in connection with the 
arbitration.

9.2 Subject to paragraphs 9.3 to 9.5 of this Schedule, the 
rate referred to in paragraph 9.1 is to be agreed in accor-
dance with Article 10.2 of the Rules. An arbitrator shall 
agree upon fee rates in accordance with paragraph 9 of this 
Schedule prior to his or her confirmation or appointment 
by HKIAC.

9.3 An arbitrator’s agreed hourly rate shall not exceed a rate 
set by HKIAC, as stated on HKIAC’s website on the date 
the Notice of Arbitration is submitted.

9.4 Subject to paragraph 9.3, an arbitrator may review and 
increase his or her agreed hourly rate by no more than 10% 
on each anniversary of his or her confirmation or appoint-
ment.

9.5 Higher rates may be charged if expressly agreed by all 
parties to the arbitration or if HKIAC so determines in 
exceptional circumstances.

9.6 If an arbitrator is required to travel for the purposes of 
fulfilling obligations as an arbitrator, the arbitrator shall be 

entitled to charge and to be reimbursed for:
(a) time spent travelling but not working at a rate of 

50% of the agreed hourly rate; or
(b) time spent working whilst travelling at the full 

agreed hourly rate.

10. Cancellation Fees

10.1 All hearings booked shall be paid for, subject to the 
following conditions:

(a) if a booking is cancelled at the request of the arbi-
tral tribunal, it will not be charged;

(b) if a booking is cancelled at the request of any party 
less than 30 days before the first day booked it shall 
be paid at a daily rate of 75% of eight times the 
applicable hourly rate;

(c) if a booking is cancelled at the request of any party 
less than 60 days but more than 30 days before the 
first day booked it shall be paid at a daily rate of 
50% of eight times the applicable hourly rate;

(d) if a booking is cancelled at the request of any party 
more than 60 days before the first day booked it 
will not be charged; and

(e) in all cases referred to above, if an arbitrator has 
spent time on the case during the day(s) booked, 
he or she shall be paid based on (i) the hourly rate 
pursuant to paragraph 9; or (ii) the cancellation fee 
pursuant to paragraph 10.1(b) to (d), whichever is 
higher.

10.2 Where hearing days are cancelled or postponed other 
than by agreement of all parties or request of the arbitral 
tribunal, this may be taken into account when considering 
any subsequent apportionment of costs.

SCHEDULE 3

ARBITRAL TRIBUNAL’S 
FEES, EXPENSES, TERMS AND

CONDITIONS
Based on Sum in Dispute

(All amounts are in Hong Kong Dollars, 
hereinafter “HKD”)

Effective 1 November 2018

1. Scope of Application and Interpretation

1.1 Subject to paragraph 1.2 below and any variations 
agreed by all parties or changes HKIAC considers appro-
priate, this Schedule applies to arbitrations in which the 
arbitral tribunal’s fees and expenses are to be determined 
in accordance with Article 10.1(b) of the Rules.

1.2 This Schedule shall not apply to the appointment of an 
emergency arbitrator under Schedule 4.



Chapter 32 - HKIAC

430    The Atlanta International Arbitration Society

1.3 HKIAC may interpret the terms of this Schedule as well 
as the scope of application of the Schedule as it considers 
appropriate.

1.4 This Schedule is supplemented by the Practice Note on 
Costs of Arbitration Based on Schedule 3 and the Sum in 
Dispute in force on the date the Notice of Arbitration is 
submitted.

2. Payments to Arbitral Tribunal

2.1 Payments to the arbitral tribunal shall generally be 
made by HKIAC from funds deposited by the parties in 
accordance with Article 41 of the Rules. HKIAC may direct 
the parties, in such proportions as it considers appropri-
ate, to make one or more interim or final payments to the 
arbitral tribunal.

2.2 If insufficient funds are held at the time a payment is 
required, the invoice for the payment may be submitted to 
the parties for settlement by them direct.

2.3 Payments to the arbitral tribunal shall be made in Hong 
Kong Dollars unless the tribunal directs otherwise.

2.4 The parties are jointly and severally liable for the fees 
and expenses of an arbitrator, irrespective of which party 
appointed the arbitrator.

3. Arbitral Tribunal’s Expenses

3.1 The arbitral tribunal shall be reimbursed for its reason-
able expenses in accordance with the Practice Note referred 
to at paragraph 1.4.

3.2 The expenses of the arbitral tribunal shall not be includ-
ed in the determination of fees charged in accordance with 
paragraph 6 of this Schedule.

4. Administrative Expenses

The parties shall be responsible for expenses reasonably in-
curred and relating to administrative and support services 
engaged for the purposes of the arbitration, including, but 
not limited to, the cost of hearing rooms, interpreters and 
transcription services. Such expenses may be paid directly 
from the deposits referred to in Article 41 of the Rules as 
and when they are incurred.

5. Fees and Expenses Payable to Replaced Arbitrators

Where an arbitrator is replaced pursuant to Articles 12, 27, 
28 or 42.3 of the Rules, HKIAC shall decide the amount of 
fees and expenses to be paid for the replaced arbitrator’s 
services (if any), having taken into account the circum-
stances of the case, including, but not limited to, the appli-
cable method for determining the arbitrator’s fees, work 
done by the arbitrator in connection with the arbitration, 
and the complexity of the subject-matter.

6. Determination of Arbitral Tribunal’s Fees

6.1 The arbitral tribunal’s fees shall be calculated in ac-
cordance with the following table. The fees calculated in 
accordance with the table represent the maximum amount 
payable to one arbitrator.

6.2 The arbitral tribunal’s fees shall cover the activities of 
an arbitrator from the time of his or her confirmation or 
appointment until the last award.

6.3 Claims and counterclaims are added for the determin 
tion of the amount in dispute. The same rule applies to any 
set-off defence or cross-claim, unless the arbitral tribunal, 
after consulting with the parties, concludes that such set-off 
defence or cross-claim will not require significant addition-
al work.
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6.4 An interest claim shall not be taken into account for the 
calculation of the amount in dispute, except where HKIAC 
determines that doing so would be appropriate.

6.5 Where there are alternative claims, only the principal 
claim shall be taken into account for the calculation of the 
amount in dispute, except where HKIAC considers it ap-
propriate to take into account the amount of any alternative 
claim.

6.6 Pursuant to Articles 10.3(c), 18.2, 27.15, 28.10 or 30.2 
or where in the opinion of HKIAC there are exceptional 
circumstances, the arbitral tribunal’s fees may depart from 
the amounts calculated in accordance with paragraph 6.1.

6.7 If the amount in dispute is not quantified, the arbitral 
tribunal’s fees shall be fixed by HKIAC, taking into account 
the circumstances of the case.

7. Lien on Award

HKIAC and the arbitral tribunal shall have a lien over any 
awards issued by the arbitral tribunal to secure the payment 
of their outstanding fees and expenses, and may accord-
ingly refuse to communicate any such awards to the parties 
until all such fees and expenses have been paid in full, 
whether jointly or by one or other of the parties.

8. Governing Law

The terms of this Schedule and any non-contractual oblig 
tion arising out of or in connection with it shall be gov-
erned by and construed in accordance with Hong Kong law.

SCHEDULE 4

EMERGENCY ARBITRATOR
PROCEDURES

Effective 1 November 2018

1. A party requiring Emergency Relief may submit an 
application (the “Application”) for the appointment of an 
emergency arbitrator to HKIAC (a) before, (b) concurrent 
with, or (c) following the filing of a Notice of Arbitration, 
but prior to the constitution of the arbitral tribunal.

2. The Application shall be submitted in accordance with 
any of the means specified in Articles 3.1 and 3.2 of the 
Rules. The Application shall include the following informa-
tion:

(a) the names and (in so far as known) the addresses, 
facsimile numbers and/or email addresses of the par-
ties to the Application and of their representatives;

(b) a description of the circumstances giving rise to the 
Application and of the underlying dispute referred to 
arbitration;

(c) a statement of the Emergency Relief sought;
(d) the reasons why the applicant needs the Emergency 

Relief on an urgent basis that cannot await the con-
stitution of an arbitral tribunal;

(e) the reasons why the applicant is entitled to such 
Emergency Relief;

(f) any relevant agreement and, in particular, the arbi-
tration agreement;

(g) comments on the language, the seat of the Emergen-
cy Relief proceedings, and the applicable law;

(h) confirmation of payment of the amount referred to 
in paragraph 5 of this Schedule (the “Application 
Deposit”);

(i) the existence of any funding agreement and the 
identity of any third party funder pursuant to Article 
44; and 

(j) confirmation that copies of the Application and any 
supporting materials included with it have been or 
are being communicated simultaneously to all other 
parties to the arbitration by one or more means of 
service to be identified in such confirmation.

3. The Application may contain such other documents or 
information as the applicant considers appropriate or as 
may contribute to the efficient examination of the Applica-
tion.

4. If HKIAC determines that it should accept the Applica-
tion, HKIAC shall seek to appoint an emergency arbitrator 
within 24 hours after receipt of both the Application and 
the Application Deposit.

5. The Application Deposit is the amount set by HKIAC, 
as stated on HKIAC’s website on the date the Application 
is submitted. The Application Deposit consists of HKIAC’s 
emergency administrative fees and the emergency arbi-
trator’s fees and expenses. The emergency arbitrator’s fees 
shall be determined by reference to his or her hourly rate 
subject to the terms of Schedule 2 and shall not exceed the 
amount set by HKIAC, as stated on HKIAC’s website on the 
date the Application is submitted unless the parties agree 
or HKIAC determines otherwise in exceptional circum-
stances. HKIAC may, at any time during the Emergency 
Relief proceedings, request additional deposits to cover 
any increase in the emergency arbitrator’s fees or HKIAC’s 
emergency administrative fees, taking into account, inter 
alia, the nature of the case and the nature and amount of 
work performed by the emergency arbitrator and HKIAC. 
If the party which submitted the Application fails to pay the 
additional deposits within the time limit fixed by HKIAC, 
the Application shall be dismissed.

6. Once the emergency arbitrator has been appointed, HKI-
AC shall communicate the appointment to the parties to 
the Application and shall communicate the case file to the 
emergency arbitrator. Thereafter, the parties shall commu-
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nicate with the emergency arbitrator directly, with a copy 
to all other parties to the Application and HKIAC. Any 
written communications from the emergency arbitrator to 
the parties shall also be copied to HKIAC.

7. Article 11 of the Rules shall apply to the emergency 
arbitrator, except that the time limits set out in Articles 11.7 
and 11.9 are shortened to three days.

8. Where an emergency arbitrator dies, has been suc-
cessfully challenged, has been otherwise removed, or has 
resigned, HKIAC shall seek to appoint a substitute emer-
gency arbitrator within 24 hours. If an emergency arbitrator 
withdraws or a party agrees to terminate an emergency 
arbitrator’s appointment under paragraph 8 of this Sched-
ule, no acceptance of the validity of any ground referred to 
in Article 11.6 of the Rules shall be implied. If the emergen-
cy arbitrator is replaced, the Emergency Relief proceedings 
shall resume at the stage where the emergency arbitrator 
was replaced or ceased to perform his or her functions, un-
less the substitute emergency arbitrator decides otherwise.

9. If the parties have agreed on the seat of arbitration, such 
seat shall be the seat of the Emergency Relief proceedings. 
Where the parties have not agreed on the seat of arbitra-
tion, and without prejudice to the arbitral tribunal’s dete 
mination of the seat of arbitration pursuant to Article 14.1 
of the Rules, the seat of the Emergency Relief proceedings 
shall be Hong Kong.

10. Taking into account the urgency inherent in the Emer-
gency Relief proceedings and ensuring that each party has 
a reasonable opportunity to be heard on the Application, 
the emergency arbitrator may conduct such proceedings 
in such a manner as the emergency arbitrator considers 
appropriate. The emergency arbitrator shall have the power 
to rule on objections that the emergency arbitrator has no 
jurisdiction, including any objections with respect to the 
existence, validity or scope of the arbitration clause or of 
the separate arbitration agreement, and shall resolve any 
disputes over the applicability of this Schedule.

11. Articles 23.2 to 23.8 shall apply, mutatis mutandis, to 
any Emergency Relief granted by the emergency arbitrator. 

12. Any decision, order or award of the emergency arbitra-
tor on the Application (the “Emergency Decision”) shall 
be made within 14 days from the date on which HKIAC 
transmitted the case file to the emergency arbitrator. This 
time limit may be extended by agreement of the parties or, 
in appropriate circumstances, by HKIAC.

13. The Emergency Decision may be made even if in the 
meantime the case file has been transmitted to the arbitral 
tribunal.

14. Any Emergency Decision shall:
(a) be made in writing;
(b) state the date when it was made and reasons upon 

which the Emergency Decision is based, which may 
be in summary form (including a determination on 
whether the emergency arbitrator has jurisdiction to 
grant the Emergency Relief); and

(c) be signed by the emergency arbitrator.

15. Any Emergency Decision may fix and apportion the 
costs of the Emergency Relief proceedings, subject always 
to the power of the arbitral tribunal to fix and apportion 
finally such costs in accordance with Article 34 of the Rules. 
The costs of the Emergency Relief proceedings include 
HKIAC’s emergency administrative fees, the fees and e 
penses of the emergency arbitrator and any tribunal secr 
tary, and the reasonable legal and other costs incurred by 
the parties for the Emergency Relief proceedings.

16. Any Emergency Decision shall have the same effect as 
an interim measure granted pursuant to Article 23 of the 
Rules and shall be binding on the parties when rendered.

17. Any Emergency Decision ceases to be binding:
(a) if the emergency arbitrator or the arbitral tribunal so 

decides;
(b) upon the arbitral tribunal rendering a final award, 

unless the arbitral tribunal expressly decides other-
wise;

(c) upon the termination of the arbitration before the 
rendering of a final award; or

(d) if the arbitral tribunal is not constituted within 90 
days from the date of the Emergency Decision. This 
time limit may be extended by agreement of the par-
ties or, in appr priate circumstances, by HKIAC.

18. Subject to paragraph 13 of this Schedule, the emergency 
arbitrator shall have no further power to act once the arbi-
tral tribunal is constituted.

19. The emergency arbitrator may not act as arbitrator in 
any arbitration relating to the dispute that gave rise to the 
Application and in respect of which the emergency arbitra-
tor has acted, unless otherwise agreed by the parties to the 
arbitration.

20. The Emergency Arbitrator Procedure is not intended to 
prevent any party from seeking urgent interim or conserva-
tory measures from a competent authority at any time.

21. The Emergency Arbitrator Procedure shall be terminat-
ed if a Notice of Arbitration has not been submitted by the 
applicant to HKIAC within seven days of HKIAC’s receipt 
of the Application, unless the emergency arbitrator extends 
this time limit.
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22. Where the Emergency Arbitrator Procedure is terminat-
ed without an Emergency Decision, the emergency arbitra-
tor may fix and apportion any costs of the Emergency Relief 
proceedings, subject to the power of the arbitral tribunal 
to fix and apportion finally such costs in accordance with 
Article 34 of the Rules. 

HKIAC Mediation Rules 
Effective from 1 August 1999

INTRODUCTION

Mediation Rules

These Rules are published by the Hong Kong In-
ternational Arbitration Centre (HKIAC) in con-
sultation with the Hong Kong Mediation Council 
(HKMC) and are similar to the Government of 
the Hong Kong SAR’s Mediation Rules which are 
also administered by HKIAC. These Rules replace 
the previous version of the HKIAC Mediation 
Rules, which are commonly incorporated by ref-
erence in contracts.

Hong Kong International Arbitration Centre 
and Hong Kong Mediation Council

HKIAC was established in 1985 to assist disput-
ing parties to solve their disputes by arbitration, 
by ADR and by mediation. HKIAC is a non-profit 
making company limited by guarantee. It was 
established by a group of leading business and 
professional people in Hong Kong to be the focus 
in Asia for dispute resolution. It has been gener-
ously funded by the business community and by 
the Hong Kong Government but it is totally inde-
pendent of both. The HKIAC accredited suitably 
qualified persons as mediators. The HKMC is a 
division of the HKIAC dealing with mediation. 
The HKMC arranges for the training of media-
tors, and the promotion of mediation as a meth-
od of dispute resolution.

Suggested Mediation Clause

Any dispute or difference arising out of 
or in connection with this contract shall 

first be referred to mediation at Hong 
Kong International Arbitration Centre 
(HKIAC) and in accordance with its then 
current Mediation Rules. If the media-
tion is abandoned by the mediator or is 
otherwise concluded without the dispute 
or difference being resolved, then such 
dispute or difference shall be referred to 
and determined by arbitration at HKI-
AC and in accordance with its Domestic 
Arbitration Rules. 

Mediation Rules (the “Rules”)

Mediation

1.    Mediation under these Rules is a confiden-
tial, voluntary and private dispute resolution 
process in which a neutral person (the medi-
ator) helps the parties to reach a negotiated 
settlement.

 
Application of Rules

2.    These Rules apply to the mediation of pres-
ent or future disputes where the parties seek 
amicable settlement of such disputes and 
where, either by stipulation in their contract 
or by agreement, they have agreed that these 
Rules shall apply. The parties may agree to 
vary these Rules at any time.

Initiation of the Mediation Process

3.    (a) If a dispute arises, a party may request 
the initiation of mediation by delivering a 
written request for mediation to the other 
party or parties with copies to HKIAC. Such 
request for mediation shall contain a brief 
self-explanatory statement of the nature of 
the dispute, the quantum in dispute (if any), 
the relief or remedy sought and nominating 
a mediator or mediators thought suitable.
(b) The names, addresses, phone and fax 
numbers of all parties to the dispute, and 
those who will represent them, should be 
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exchanged between the parties and also fur-
nished to the HKIAC.

 
Response to Request for Mediation

4.    A party or parties who receive a request for 
mediation shall notify any other party and 
HKIAC within 14 days after receipt of the 
request whether any mediator nominated 
is acceptable. Failure by any party to reply 
within 14 days shall be treated as a refusal to 
mediate.

 
Appointment of the Mediator

5.    Where the parties agree on a mediator and 
the proposed mediator is willing to serve, 
they will notify HKIAC.  The mediation 
shall then proceed in accordance with these 
Rules.  If the parties fail to agree within the 
time stipulated in Rule 4 they will notify 
HKIAC who shall appoint a single accredited 
mediator who is prepared to serve and is not 
disqualified under Rule 6.

Disqualification of Mediator

6.    No person shall act as mediator in any dis-
pute in which that person has any financial 
or personal interest in the result of the medi-
ation except by consent of the parties. Before 
accepting an appointment, the proposed me-
diator shall disclose to the parties (and to the 
HKIAC if the HKIAC has made the appoint-
ment under Rule 5) any circumstances likely 
to create a presumption of bias or prevent 
a prompt resolution of the dispute. Upon 
receipt of the information HKIAC shall im-
mediately communicate the information to 
the parties for their comments.  If any party 
takes objection to the proposed mediator 
within 7 days he shall not be appointed. In 
such case the HKIAC shall nominate another 
suitable accredited mediator.

 
The Mediation Process

7.    The mediator shall commence the mediation 
as soon as possible after his appointment and 
shall use his best endeavours to conclude 
the mediation within 42 days of his appoint-
ment. His appointment shall not extend 
beyond a period of three months without the 
written consent of all parties.

 
Role of the Mediator

8.    The mediator may conduct the mediation in 
such manner, as he considers appropriate, 
taking into account the circumstances of the 
case, the wishes of the parties and the need 
for a speedy settlement of the dispute.

 
Role of the Parties

9.    The mediator may communicate with the 
parties together or with any party separately, 
including private meetings and each party 
shall co-operate with the mediator. A par-
ty may request a private meeting with the 
mediator at any time. The parties shall give 
full assistance to enable the mediation to 
proceed and be concluded within the time 
stipulated.

 
Representation

10.  The parties may be represented or assisted 
by persons of their choice. Each party shall 
notify in advance the names and the role of 
such persons to the mediator and the other 
party. Each party shall have full authority to 
settle or be accompanied by a person with 
such authority.

 
Termination of the Mediation

11.   The mediation process shall come to end:-
(a) Upon the signing of a settlement agree-
ment by the parties or;
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(b) Upon the written advice of the mediator 
after consultation with the parties that in his 
opinion further attempts at mediation are no 
longer justified or;
(c) Upon written notification by any party 
at any time to the mediator and the other 
parties that the mediation is terminated.

 
Confidentiality

12.    (i) Mediation is a private and confidential 
process. Every document, communication 
or information disclosed, made or produced 
by any party for the purpose of or related 
to the mediation process shall be disclosed 
on a privileged and without prejudice basis 
and no privilege or confidentiality shall be 
waived by such disclosure. Confidentiality 
also extends to the settlement agreement 
except where its disclosure is necessary for 
implementation or enforcement.
(ii) Nothing that transpires during the 
course of the mediation is intended to or 
shall in any way affect the rights or prejudice 
the position of the parties to the dispute in 
any subsequent arbitration, adjudication or 
litigation.

 
Costs

13.    (i) Unless otherwise agreed, each party shall 
bear its own costs regardless of the outcome 
of the mediation or of any subsequent arbi-
tral or judicial proceedings. All other costs 
and expenses shall be borne equally by the 
parties and the parties shall be jointly and 
severally liable to pay to the mediator such 
costs, including:-

(a) the mediator’s fees and expenses;
(b) expenses for any witness or expert ad-
vice or opinion requested by the mediator 
with the consent of the parties; and
(c) any administrative costs in support of 
the mediation including HKIAC’s costs.

(ii) The mediator may at any time during 

the mediation require the parties to make 
deposits to cover any anticipated fees and 
expenses and suspend the process until such 
deposit is made.

(iii) Any surplus funds deposited shall be 
returned to the parties at the conclusion of 
the mediation.

 Mediator’s Role in Subsequent Proceedings

14.   The parties undertake that the mediator shall 
not be appointed as adjudicator, arbitrator 
or representative, counsel or expert witness 
of any party in any subsequent adjudication, 
arbitration or judicial proceedings whether 
arising out of the mediation or any other dis-
pute in connection with the same contract. 
No party shall be entitled to call the medi-
ator as a witness in any subsequent adjudi-
cation, arbitration or judicial proceedings 
arising out of the same contract.

 
Exclusion of Liability

15.   The parties jointly and severally release,  
discharge and indemnify the mediator and 
the HKIAC in respect of all liability whatso-
ever, whether involving negligence or not, 
from any act or omission in connection with 
or arising out of or relating in any way to 
any mediation conducted under these Rules, 
save for the consequences of fraud or dis-
honesty.
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The ICDR offers the following short form standard clause 
for International Commercial Contracts:

“Any controversy or claim arising out of or relating to 
this contract, or the breach thereof, shall be determined 
by arbitration administered by the International Centre 
for Dispute Resolution in accordance with its Interna-
tional Arbitration Rules.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”

As the ICDR is a division of the American Arbitration 
Association, albeit with separate administrative offices, its 
own roster of arbitrators and mediators and a unique set 
of arbitration rules which meet international expectations, 
contracting parties may also use the following short form 
standard clause for international Commercial Contracts:

“Any controversy or claim arising out of or relating to 
this contract, or a breach thereof, shall be determined by 
arbitration administered by the American Arbitration 
Association in accordance with its International Arbitra-
tion Rules.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”

MODEL “STEP” DISPUTE RESOLUTION CLAUSES

Contracting parties may wish to include a provision requir-
ing negotiation or mediation before arbitration is initiated. 
Such clauses, which are often referred to as “step-claus-

MODEL ARBITRATION CLAUSES

MODEL “SHORT FORM” ARBITRATION CLAUSE

The short form arbitration clause below will guide the 
parties through all the major aspects of international arbi-
tration. Incorporating by reference a modern set of arbitral 
procedures which meet the expectations of the parties 
in international arbitration proceedings, the short form 
clause serves as an excellent starting point for the drafter, 
with additional language added only as necessary to either 
address particular needs of the contract or to emphasize 
certain powers of the tribunal. Incorporation of the short 
form clause provides for the following critical aspects of the 
arbitral process:

• Notice requirements
• Form of Claim and/or Counterclaim
• Interim and/or emergency relief
• Appointment of the arbitral tribunal,
• Arbitrators’ Conflicts of interest
• Scheduling
• Place of arbitration
• Jurisdiction – Powers of the Tribunal
• Conduct of the arbitration - The taking of evi-

dence
• Proceedings in the absence of a party’s participa-

tion
• Costs
• The form and effect of the Award

All references to arbitration rules in this guide, excepting 
the reference to ICDR administration under UNCITRAL 
Rules, are to the International Arbitration Rules of the 
ICDR. ICDR also administers cases under various Ameri-
can Arbitration Association (AAA) Rules where the parties 
have provided for those Rules in their contract. See www.
adr.org for further information and a separate drafting 
guide.

CHAPTER 33

International Centre for Dispute Resolution
(ICDR)1

1  Reprinted with the kind permission of the International Centre for Dispute 
Resolution.  Copyright 2014.  All rights reserved.

http://www.adr.org
http://www.adr.org
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multiple steps, by way of an “issue escalation” clause, in 
an attempt to encourage the surfacing and resolution of 
problems quickly during an ongoing project. Again, parties 
in those circumstances should be careful to provide time 
frames for moving the negotiation to the next level to avoid 
delay.

MEDIATION-ARBITRATION CLAUSE

Use of the Mediation process is growing globally. In 
mediation, parties are free to negotiate business solutions 
not constrained by law or contract. Parties to ICDR/AAA 
administered mediations have historically enjoyed a settle-
ment rate exceeding 85%.

Increasingly, parties perceive that mediation is more effec-
tive if an unresolved dispute is to be followed, and resolved, 
by arbitration. Since the requirement to mediate may be 
seen as a condition precedent to arbitration, a deadline 
should be established allowing parties to move from media-
tion to arbitration if necessary to avoid delay.

The ICDR Model “Step-Clause” for mediation-arbitration is 
as follows:

“In the event of any controversy or claim arising out of or 
relating to this contract, or a breach thereof, the parties 
hereto agree first to try and settle the dispute by media-
tion, administered by the International Centre for Dis-
pute Resolution under its Mediation Rules. If settlement 
is not reached within 60 days after service of a written 
demand for mediation, any unresolved controversy or 
claim arising out of or relating to this contract shall be 
settled by arbitration in accordance with the Interna-
tional Arbitration Rules of the International Centre for 
Dispute Resolution.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”

It should be noted that parties could agree to mediate at any 
time, even in the absence of a future disputes clause pro-
viding for mediation. Indeed, disputing parties frequently 
find that mediation is particularly effective when conducted 
against the deadline of a pending arbitration hearing.

MODEL NEGOTIATION-MEDIATION-ARBITRATION 
CLAUSE

Parties to commercial contracts, most particularly those in-
volving strategic commercial relationships, will sometimes 

es”, are particularly appropriate where the parties have a 
long-standing and on-going commercial relationship, and 
where there may be factors to consider other than the nar-
row scope of a particular dispute. While those factors are 
missing in a commercial relationship arising out of a single 
transaction, it is the rare case that would not benefit from 
settlement discussions.

A legitimate concern about the use of “step clauses” is the 
potential for a party to unnecessarily delay an adverse deci-
sion. However, this problem can be addressed by providing 
time limits on each step. These limits are, at best, an edu-
cated guess regarding appropriate timing for negotiations 
or a mediation to be completed by the disputing parties. 
Alternatively, the clause might be drafted to allow each 
party to demand arbitration without recourse to the previ-
ous step(s), or by permitting mediation and arbitration to 
proceed concurrently. Otherwise, having agreed to a series 
of conditions precedent, parties should be prepared to go 
through each required dispute resolution process.

There are various examples of “step-clauses”. They may 
require parties to seek resolution of the dispute by negotia-
tion and/or mediation before resorting to arbitration.

For the benefit of parties drafting commercial contracts 
who wish to include an express obligation to seek resolu-
tion of disputes by negotiation and/or mediation prior to 
arbitration, the International Centre for Dispute Resolution 
(ICDR) offers the following model Negotiation-Arbitration, 
Mediation-Arbitration, and Negotiation-Mediation-Arbi-
tration “step” clauses:

NEGOTIATION-ARBITRATION CLAUSE

“In the event of any controversy or claim arising out of or 
relating to this contract, or a breach thereof, the parties 
hereto shall consult and negotiate with each other and, 
recognizing their mutual interests, attempt to reach a 
satisfactory solution. If they do not reach settlement 
within a period of 60 days, then, upon notice by any 
party to the other(s), any unresolved controversy or 
claim shall be settled by arbitration administered by the 
International Centre for Dispute Resolution in accor-
dance with the provisions of its International Arbitration 
Rules.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”

The model negotiation-arbitration clause above provides 
a single negotiation “step”. Parties sometimes provide 
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provide for both negotiation and mediation as precursors to 
arbitration. The intent is that the parties should try to solve 
the problem themselves first, and, if that proves difficult, 
utilize the services of a third party mediator, before resort-
ing to a third party decision-maker/arbitrator.

Once again, time limits or an opt-out provision should 
be considered to avoid delay tactics. The ICDR Model 
“Step-Clause” for Negotiation-Mediation-Arbitration is as 
follows:

“In the event of any controversy or claim arising out of or 
relating to this contract, or the breach thereof, the parties 
hereto shall consult and negotiate with each other and, 
recognizing their mutual interests, attempt to reach a 
solution satisfactory to both parties. If they do not reach 
settlement within a period of 60 days, then either party 
may, by notice to the other party and the International 
Centre for Dispute Resolution, demand mediation under 
the Mediation Rules of the International Centre for 
Dispute Resolution. If settlement is not reached within 
60 days after service of a written demand for mediation, 
any unresolved controversy or claim arising out of or 
relating to this contract shall be settled by arbitration 
administered by the International Centre for Dispute 
Resolution in accordance with its International Arbitra-
tion Rules.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”

MODEL CONCURRENT ARBITRATION-MEDIATION 
CLAUSE

Some parties prefer not to obligate themselves to mediate 
as a condition precedent to the filing of arbitration. They 
could be concerned that early mediation will not allow 
them sufficient time to understand the case, so making 
negotiation more perilous. That said, not providing for 
mediation in the dispute resolution clause may result in a 
lost opportunity to make clear the parties’ preference for a 
negotiated settlement. With those countervailing concerns 
in mind, ICDR has developed a model “Concurrent Arbi-
tration-Mediation” Clause. The Clause obligates the parties 
to mediate, but does so after the initiation of arbitration, 
when the parties are presumably more informed regarding 
both the matters in dispute and their respective needs and 
interests.

The ICDR Model Concurrent Arbitration-Mediation 
Clause is as follows:

“Any controversy or claim arising out of or related to 
this contract, or a breach thereof, shall be resolved by 
arbitration administered by the International Centre for 
Dispute Resolution in accordance with its International 
Arbitration Rules. Once the demand for arbitration 
is initiated, the parties agree to attempt to settle any 
controversy or claim arising out of or relating to this con-
tract or a breach thereof by mediation administered by 
the International Centre for Dispute Resolution under its 
International Mediation Rules. Mediation will proceed 
concurrently with arbitration and shall not be a condi-
tion precedent to any stage of the arbitration process.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The number of mediators shall be (one or two)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The place of mediation shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”;
• “The language(s) of the mediation shall be ___.”

MODEL STAND-ALONE MEDIATION CLAUSE

Parties can adopt mediation as a stand-alone dispute settle-
ment procedure. In the event that mediation does not result 
in settlement, the parties can agree to utilize other dispute 
resolution procedures or default to national courts for the 
resolution of their dispute.

The ICDR Model Stand-Alone Mediation Clause is as 
follows:

“In the event of any controversy or claim arising out 
of or relating to this contract, or a breach thereof, the 
parties hereto agree first to try and settle the dispute by 
mediation, administered by the International Centre for 
Dispute Resolution under its Mediation Rules, before 
resorting to arbitration, litigation or some other dispute 
resolution procedure.”

The parties should consider adding:

• “The number of mediators shall be (one or two)”;
• “The place of mediation shall be [city, (province or 

state), country]”;
• “The language(s) of the mediation shall be ___.”

APPOINTMENT OF ARBITRAL TRIBUNAL — 
PARTY-APPOINTED ARBITRATOR CLAUSE

For parties and their counsel, the appointment of the 
arbitral tribunal is arguably the single most critical issue 
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in arbitration. Unless parties provide otherwise, the ICDR 
uses a list selection process for arbitrator appointments. 
The other notable method for arbitrator selection is the 
party-appointed selection process. The ICDR will follow 
whatever method of appointment is provided by the parties’ 
agreement. The ICDR International Arbitration Rules 
require that all arbitrators, regardless of method of appoint-
ment, shall be impartial and independent. For cases with 
multiple claimants or respondents, unless the parties have 
agreed otherwise, the ICDR will make all appointments.

There is no need to mention any arbitrator selection meth-
od in the arbitration clause if the parties wish to use the 
ICDR’s list selection process. One perceived advantage of 
the list selection method is that it eliminates the need for 
any ex parte contact between parties and arbitrators. The 
ICDR begins the list selection process by consulting with 
the parties regarding arbitrator qualifications. After consul-
tation, the ICDR sends an identical list of names along with 
their corresponding Curriculum Vitae to the parties with 
an invitation to strike unacceptable arbitrators, rank order 
the remaining arbitrators in order of preference and return 
the list to the ICDR. The ICDR appoints the presiding 
arbitrator or tribunal from the closest mutual preference of 
the parties.

As an alternative to the list-selection process, parties can 
agree to use the party-appointed method of appointment. 
The perceived advantage of the party-appointed method is 
that with direct appointment of an arbitrator each party will 
have increased confidence in the tribunal. Parties who wish 
to use the party-appointed method should consider adding 
the following language to their arbitration clause:

“Within [30] days after the commencement of arbitra-
tion, each party shall appoint a person to serve as an 
arbitrator. The parties shall then appoint the presiding 
arbitrator within [20] days after selection of the party 
appointees. If any arbitrators are not selected within 
these time periods, the International Centre for Dispute 
Resolution shall, at the written request of any party, 
complete the appointments that have not been made.”

LIMITATIONS ON TIME AND INFORMATION 
EXCHANGE

The parties may agree to amend the rules to suit their 
particular needs. For example, they may wish to restrict or 
expand time limits provided for in the ICDR International 
Arbitration Rules, limit information exchanges or change 
other aspects of the process. They may do so by addressing 
those issues in their dispute resolution clause.

The following clause limits the time frame in arbitration:

“The award shall be rendered within [9] months of the 
commencement of the arbitration, unless such time limit 
is extended by the arbitrator.”

The parties should be wary of the dangers inherent in 
setting artificial deadlines. If time frames can’t be met, the 
ability to enforce the award may be compromised. The al-
ternative clause set forth below addresses the consequences 
of a “late” arbitration.

“It is the intent of the Parties that, barring extraordinary 
circumstances, arbitration proceedings will be concluded 
within [120] days from the date the arbitrator(s) are 
appointed. The arbitral tribunal may extend this time 
limit in the interests of justice. Failure to adhere to this 
time limit shall not constitute a basis for challenging the 
award.”

The parties may limit information exchange by using the 
following clause:

“Consistent with the expedited nature of arbitration, 
pre-hearing information exchange shall be limited to the 
reasonable production of relevant, non-privileged doc-
uments explicitly referred to by a party for the purpose 
of supporting relevant facts presented in its case, carried 
out expeditiously.”

There is a danger in limiting the exchange of information at 
the time of contracting. In the event that more information 
exchange would be advantageous to a party in a particular 
dispute, that additional evidence cannot be taken without 
further agreement.

The parties should always exercise caution when restrict-
ing arbitration procedures and arbitral authority. Doing so 
may prevent international arbitrators from doing what they 
usually do so well, managing the process according to the 
immediate needs of the parties.

CONFIDENTIALITY CLAUSE

The type of contract may also call for additional language. 
So, for example, parties to an exclusive information con-
tract or sensitive technology contract may wish to consider 
a confidentiality provision in their agreement. Parties to 
international contracts frequently mistake privacy, which is 
a standard feature of international commercial arbitration, 
for the obligation to maintain confidentiality, which absent 
party agreement under the ICDR International Arbitration 
Rules will extend only to the arbitrator and the ICDR. Par-
ties should also be aware of the limits of party agreement to 
confidentiality as regards non-signatories to the agreement 
such as witnesses and the requirements of law otherwise.

The ICDR Model Confidentiality Clause is as follows:
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“Except as may be required by law, neither a party nor 
its representatives may disclose the existence, content, or 
results of any arbitration hereunder without the prior 
written consent of (all/both) parties.”

OTHER DRAFTING CONSIDERATIONS

Contracting parties might also consider adding language 
to address specific procedural or remedial concerns. So, for 
example, notwithstanding the availability of emergency and 
interim relief under ICDR International Arbitration Rules, 
parties may wish to underscore their expectation that such 
relief will be available by providing language to that effect 
in the dispute resolution clause.

THE ICDR ADMINISTRATION UNDER THE 
UNCITRAL ARBITRATION RULES

Certain parties, including most especially nation states, 
may feel more comfortable in contracting for application of 
the UNCITRAL Arbitration Rules. The ICDR is particularly 
well suited to providing administrative assistance in con-
nection with the UNCITRAL Arbitration Rules. The ICDR 
International Arbitration Rules were originally drafted, in 
1986, using the UNCITRAL Arbitration Rules as a model. 
Providing for ICDR administration can add significant val-
ue, especially as regards the establishment of the tribunal, 
scheduling and numerous other administrative concerns.

The ICDR offers the following model for providing admin-
istered UNCITRAL procedures.

“Any dispute, controversy, or claim arising out of or 
relating to this contract, or the breach, termination, or 
invalidity thereof, shall be settled by arbitration in accor-
dance with the UNCITRAL Arbitration Rules in effect 
on the date of this contract.

The appointing authority shall be the International Cen-
tre for Dispute Resolution.

The case shall be administered by the International 
Centre for Dispute Resolution in accordance with its 
“Procedures for Cases under the UNCITRAL Arbitration 
Rules”.”

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”

The ICDR offers the following model where parties seek 
to have ICDR act as the appointing authority only under 
UNCITRAL procedures.

“Any dispute, controversy, or claim arising out of or 
relating to this contract, or the breach, termination, or 
invalidity thereof, shall be settled by arbitration in accor-
dance with the UNCITRAL Arbitration Rules in effect 
on the date of this contract.

The appointing authority shall be the International Centre 
for Dispute Resolution.” 

The parties should consider adding:

• “The number of arbitrators shall be (one or three)”;
• “The place of arbitration shall be [city, (province or 

state), country]”;
• “The language(s) of the arbitration shall be ___.”



AtlAS Desk Book 2020

      Fourth Edition  441

RULES OF MEDIATION

1. Agreement of Parties

Whenever parties have agreed in writing to mediate dis-
putes under these International Mediation Rules or have 
provided for mediation or conciliation of existing or future 
international disputes under the auspices of the Interna-
tional Centre for Dispute Resolution (ICDR), the interna-
tional division of the American Arbitration Association 
(AAA), or the AAA without designating particular Rules, 
they shall be deemed to have made these Rules, as amended 
and in effect as of the date of the submission of the dispute, 
a part of their agreement. The parties by mutual agreement 
may vary any part of these Rules including, but not limited 
to, agreeing to conduct the mediation via telephone or 
other electronic or technical means.

2. Initiation of Mediation

1.    Any party or parties to a dispute may initiate mediation 
under the ICDR’s auspices by making a request for 
mediation to any ICDR or AAA office or case manage-
ment center via telephone, email, regular mail, or fax. 
Requests for mediation may also be filed online via 
AAA WebFile at www.icdr.org.

2.    The party initiating the mediation shall simultaneously 
notify the other party or parties of the request. The ini-
tiating party shall provide the following information to 
the ICDR and the other party or parties as applicable:

a. a copy of the mediation provision of the parties’ 
contract or the parties’ stipulation to mediate;

b. the names, regular mail addresses, email address-
es, and telephone numbers of all parties to the dis-
pute and representatives, if any, in the mediation;

c. a brief statement of the nature of the dispute and 
the relief requested;

d. any specific qualifications the mediator should 
possess.

3.  Where there is no preexisting stipulation or contract by 
which the parties have provided for mediation of exist-
ing or future disputes under the auspices of the ICDR, 
a party may request the ICDR to invite another party 
to participate in “mediation by voluntary submission.” 
Upon receipt of such a request, the ICDR will contact 
the other party or parties involved in the dispute and 
attempt to obtain a submission to mediation.

3. Representation

Subject to any applicable law, any party may be represented 
by persons of the party’s choice. The names and addresses 

of such persons shall be communicated in writing to all 
parties and to the ICDR.

4. Appointment of the Mediator

If the parties have not agreed to the appointment of a 
mediator and have not provided any other method of ap-
pointment, the mediator shall be appointed in the following 
manner:

a. Upon receipt of a request for mediation, the ICDR 
will send to each party a list of mediators from the 
ICDR’s Panel of Mediators. The parties are encour-
aged to agree to a mediator from the submitted list 
and to advise the ICDR of their agreement.

b. If the parties are unable to agree upon a mediator, 
each party shall strike unacceptable names from 
the list, number the remaining names in order 
of preference, and return the list to the ICDR. If 
a party does not return the list within the time 
specified, all mediators on the list shall be deemed 
acceptable. From among the mediators who have 
been mutually approved by the parties, and in 
accordance with the designated order of mutual 
preference, the ICDR shall invite a mediator to 
serve.

c. If the parties fail to agree on any of the mediators 
listed, or if acceptable mediators are unable to 
serve, or if for any other reason the appointment 
cannot be made from the submitted list, the ICDR 
shall have the authority to make the appointment 
from among other members of the Panel of Medi-
ators without the submission of additional lists.

5. Mediator’s Impartiality and Duty to Disclose

1.     ICDR mediators are required to abide by the Model 
Standards of Conduct for Mediators in effect at the 
time a mediator is appointed to a case. Where there 
is a conflict between the Model Standards and any 
provision of these Mediation Rules, these Mediation 
Rules shall govern. The Standards require mediators to 
(i) decline a mediation if the mediator cannot conduct 
it in an impartial manner, and (ii) disclose, as soon as 
practicable, all actual and potential conflicts of interest 
that are reasonably known to the mediator and could 
reasonably be seen as raising a question about the 
mediator’s impartiality.

2.     Prior to accepting an appointment, ICDR mediators 
are required to make a reasonable inquiry to determine 
whether there are any facts that a reasonable individual 
would consider likely to create a potential or actual 
conflict of interest for the mediator. ICDR mediators 
are required to disclose any circumstance likely to 
create a presumption of bias or prevent a resolution of 
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the parties’ dispute within the time frame desired by 
the parties. Upon receipt of such disclosures, the ICDR 
shall immediately communicate the disclosures to the 
parties for their comments.

3.    The parties may, upon receiving disclosure of actual 
or potential conflicts of interest of the mediator, waive 
such conflicts and proceed with the mediation. In the 
event that a party disagrees as to whether the mediator 
shall serve, or in the event that the mediator’s conflict 
of interest might reasonably be viewed as undermining 
the integrity of the mediation, the mediator shall be 
replaced.

6. Vacancies

If any mediator shall become unwilling or unable to serve, 
the ICDR will appoint another mediator, unless the parties 
agree otherwise, in accordance with Rule 4.

7. Duties and Responsibilities of the Mediator

1. The mediator shall conduct the mediation based on 
the principle of party self-determination. Self-determi-
nation is the act of coming to a voluntary, uncoerced 
decision in which each party makes free and informed 
choices as to process and outcome.

2. The mediator is authorized to conduct separate or ex 
parte meetings and other communications with the 
parties and/or their representatives, before, during, 
and after any scheduled mediation conference. Such 
communications may be conducted via telephone, in 
writing, via email, online, in person, or otherwise.

3. The parties are encouraged to exchange all documents 
pertinent to the relief requested. The mediator may re-
quest the exchange of memoranda on issues, including 
the underlying interests and the history of the parties’ 
negotiations. Information that a party wishes to keep 
confidential may be sent to the mediator, as necessary, 
in a separate communication with the mediator.

4. The mediator does not have the authority to impose a 
settlement on the parties but will attempt to help them 
reach a satisfactory resolution of their dispute. Subject 
to the discretion of the mediator, the mediator may 
make oral or written recommendations for settlement 
to a party privately or, if the parties agree, to all parties 
jointly.

5. In the event that a complete settlement of all or some 
issues in dispute is not achieved within the scheduled 
mediation conference(s), the mediator may continue 
to communicate with the parties for a period of time in 
an ongoing effort to facilitate a complete settlement.

6. The mediator is not a legal representative of any party 
and has no fiduciary duty to any party.

8. Responsibilities of the Parties

1. The parties shall ensure that appropriate representa-
tives of each party having authority to consummate a 
settlement attend the mediation conference.

2. Prior to and during the scheduled mediation confer-
ence(s), the parties and their representatives shall, as 
appropriate to each party’s circumstances, exercise 
their best efforts to prepare for and engage in a mean-
ingful and productive mediation.

9. Privacy

Mediation conferences and related mediation commu-
nications are private proceedings. The parties and their 
representatives may attend mediation conferences. Other 
persons may attend only with the permission of the parties 
and with the consent of the mediator.

10. Confidentiality

1. Subject to applicable law or the parties’ agreement, 
confidential information disclosed to a mediator by 
the parties or by other participants (witnesses) in the 
course of the mediation shall not be divulged by the 
mediator. The mediator shall maintain the confiden-
tiality of all information obtained in the mediation, 
and all records, reports, or other documents received 
by a mediator while serving in that capacity shall be 
confidential.

2. The mediator shall not be compelled to divulge such 
records or to testify in regard to the mediation in any 
adversary proceeding or judicial forum.

3. The parties shall maintain the confidentiality of the 
mediation and shall not rely on, or introduce as evi-
dence in any arbitral, judicial, or other proceeding the 
following, unless agreed to by the parties or required 
by applicable law:

a. views expressed or suggestions made by a party or 
other participant with respect to a possible settle-
ment of the dispute;

b. admissions made by a party or other participant 
in the course of the mediation proceedings;

c. proposals made or views expressed by the media-
tor; or

d. the fact that a party had or had not indicated will-
ingness to accept a proposal for settlement made 
by the mediator.
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11. No Stenographic Record

There shall be no stenographic record of the mediation 
process.

12. Termination of Mediation

1. The mediation shall be terminated:

a. by the execution of a settlement agreement by the 
parties; or

b. by a written or verbal declaration of the media-
tor to the effect that further efforts at mediation 
would not contribute to a resolution of the parties’ 
dispute; or

c. by a written or verbal declaration of all parties 
to the effect that the mediation proceedings are 
terminated; or

d. when there has been no communication between 
the mediator and any party or party’s represen-
tative for 21 days following the conclusion of the 
mediation conference.

13. Exclusion of Liability

Neither the ICDR nor any mediator is a necessary party in 
judicial proceedings relating to the mediation. Neither the 
ICDR nor any mediator shall be liable to any party for any 
error, act, or omission in connection with any mediation 
conducted under these Rules.

14. Interpretation and Application of Rules

The mediator shall interpret and apply these Rules insofar 
as they relate to the mediator’s duties and responsibilities. 
All other Rules shall be interpreted and applied by the 
ICDR.

15. Deposits

Unless otherwise directed by the mediator, the ICDR will 
require the parties to deposit in advance of the media-
tion conference such sums of money as it, in consultation 
with the mediator, deems necessary to cover the costs and 
expenses of the mediation and shall render an accounting 
to the parties and return any unexpended balance at the 
conclusion of the mediation.

16. Expenses

All expenses of the mediation, including required travel 
and other expenses or charges of the mediator, shall be 
borne equally by the parties unless they agree otherwise. 
The expenses of participants for either side shall be paid by 
the party requesting the attendance of such participants.

17. Cost of Mediation

1. There is no filing fee to initiate a mediation or a fee to 
request the ICDR to invite parties to mediate.

2. The cost of mediation is based on the hourly mediation 
rate published on the mediator’s ICDR profile. This rate 
covers both mediator compensation and an allocated 
portion for the ICDR’s services. There is a four-hour 
minimum charge for a mediation conference. Expenses 
referenced in Rule 16 may also apply.

3. If a matter submitted for mediation is withdrawn or 
cancelled or results in a settlement after the agreement 
to mediate is filed but prior to the mediation con-
ference, the cost is $250 plus any mediator time and 
charges incurred.

4. The parties will be billed equally for all costs unless 
they agree otherwise.

If you have questions about mediation costs or services, 
please visit our website at www.icdr.org or contact us at + 
1.212.484.4181.  [The costs described above do not include 
the use of ICDR conference rooms. Conference rooms are 
available on a rental basis. Please contact your local ICDR 
office for availability and rates.]

18. Language of Mediation

If the parties have not agreed otherwise, the language(s) of 
the mediation shall be that of the documents containing the 
mediation agreement.
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RULES OF ARBITRATION

Article 1: Scope of These Rules

1. Where parties have agreed to arbitrate disputes under 
these International Arbitration Rules (“Rules”), or have 
provided for arbitration of an international dispute 
by the International Centre for Dispute Resolution 
(ICDR) or the American Arbitration Association 
(AAA) without designating particular rules, the 
arbitration shall take place in accordance with these 
Rules as in effect at the date of commencement of the 
arbitration, subject to modifications that the parties 
may adopt in writing. The ICDR is the Administrator 
of these Rules.

2. These Rules govern the arbitration, except that, where 
any such rule is in conflict with any provision of the 
law applicable to the arbitration from which the parties 
cannot derogate, that provision shall prevail.

3. When parties agree to arbitrate under these Rules, or 
when they provide for arbitration of an international 
dispute by the ICDR or the AAA without designating 
particular rules, they thereby authorize the ICDR to 
administer the arbitration. These Rules specify the 
duties and responsibilities of the ICDR, a division of 
the AAA, as the Administrator. The Administrator 
may provide services through any of the ICDR’s case 
management offices or through the facilities of the 
AAA or arbitral institutions with which the ICDR or 
the AAA has agreements of cooperation. Arbitrations 
administered under these Rules shall be administered 
only by the ICDR or by an individual or organization 
authorized by the ICDR to do so.

4. Unless the parties agree or the Administrator deter-
mines otherwise, the International Expedited Proce-
dures shall apply in any case in which no disclosed 
claim or counterclaim exceeds USD $250,000 exclusive 
of interest and the costs of arbitration. The parties may 
also agree to use the International Expedited Pro-
cedures in other cases. The International Expedited 
Procedures shall be applied as described in Articles 
E-1 through E-10 of these Rules, in addition to any 
other portion of these Rules that is not in conflict with 
the Expedited Procedures. Where no party’s claim 
or counterclaim exceeds USD $100,000 exclusive of 
interest, attorneys’ fees, and other arbitration costs, the 
dispute shall be resolved by written submissions only 
unless the arbitrator determines that an oral hearing is 
necessary.

Commencing the Arbitration 

Article 2: Notice of Arbitration

1.   The party initiating arbitration (“Claimant”) shall, 
in compliance with Article 10, give written Notice 
of Arbitration to the Administrator and at the same 
time to the party against whom a claim is being made 
(“Respondent”). The Claimant may also initiate the 
arbitration through the Administrator’s online filing 
system located at www.icdr.org.

2. The arbitration shall be deemed to commence on the 
date on which the Administrator receives the Notice of 
Arbitration.

3.  The Notice of Arbitration shall contain the following 
information:

a. a demand that the dispute be referred to arbitra-
tion;

b. the names, addresses, telephone numbers, fax 
numbers, and email addresses of the parties and, if 
known, of their representatives;

c. a copy of the entire arbitration clause or agree-
ment being invoked, and, where claims are made 
under more than one arbitration agreement, a 
copy of the arbitration agreement under which 
each claim is made;

d. a reference to any contract out of or in relation to 
which the dispute arises;

e. a description of the claim and of the facts support-
ing it;

f. the relief or remedy sought and any amount 
claimed; and

g. optionally, proposals, consistent with any pri-
or agreement between or among the parties, as 
to the means of designating the arbitrators, the 
number of arbitrators, the place of arbitration, the 
language(s) of the arbitration, and any interest in 
mediating the dispute.

4. The Notice of Arbitration shall be accompanied by the 
appropriate filing fee.

5. Upon receipt of the Notice of Arbitration, the Admin-
istrator shall communicate with all parties with respect 
to the arbitration and shall acknowledge the com-
mencement of the arbitration.

Article 3: Answer and Counterclaim

1. Within 30 days after the commencement of the 
arbitration, Respondent shall submit to Claimant, to 
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any other parties, and to the Administrator a written 
Answer to the Notice of Arbitration.

2. At the time Respondent submits its Answer, Re-
spondent may make any counterclaims covered by 
the agreement to arbitrate or assert any setoffs and 
Claimant shall within 30 days submit to Respondent, 
to any other parties, and to the Administrator a written 
Answer to the counterclaim or setoffs.

3. A counterclaim or setoff shall contain the same in-
formation required of a Notice of Arbitration under 
Article 2(3) and shall be accompanied by the appropri-
ate filing fee.

4. Respondent shall within 30 days after the commence-
ment of the arbitration submit to Claimant, to any 
other parties, and to the Administrator a response to 
any proposals by Claimant not previously agreed upon, 
or submit its own proposals, consistent with any prior 
agreement between or among the parties, as to the 
means of designating the arbitrators, the number of 
arbitrators, the place of the arbitration, the language(s) 
of the arbitration, and any interest in mediating the 
dispute.

5. The arbitral tribunal, or the Administrator if the tri-
bunal has not yet been constituted, may extend any of 
the time limits established in this Article if it considers 
such an extension justified.

6. Failure of Respondent to submit an Answer shall not 
preclude the arbitration from proceeding.

7. In arbitrations with multiple parties, Respondent may 
make claims or assert setoffs against another Respon-
dent and Claimant may make claims or assert setoffs 
against another Claimant in accordance with the provi-
sions of this Article 3.

Article 4: Administrative Conference

The Administrator may conduct an administrative confer-
ence before the arbitral tribunal is constituted to facilitate 
party discussion and agreement on issues such as arbitrator 
selection, mediating the dispute, process efficiencies, and 
any other administrative matters.

Article 5: Mediation

Following the time for submission of an Answer, the Ad-
ministrator may invite the parties to mediate in accordance 
with the ICDR’s International Mediation Rules. At any stage 
of the proceedings, the parties may agree to mediate in 
accordance with the ICDR’s International Mediation Rules. 
Unless the parties agree otherwise, the mediation shall pro-

ceed concurrently with arbitration and the mediator shall 
not be an arbitrator appointed to the case.

Article 6: Emergency Measures of Protection

1. A party may apply for emergency relief before the con-
stitution of the arbitral tribunal by submitting a written 
notice to the Administrator and to all other parties 
setting forth the nature of the relief sought, the reasons 
why such relief is required on an emergency basis, and 
the reasons why the party is entitled to such relief. The 
notice shall be submitted concurrent with or following 
the submission of a Notice of Arbitration. Such notice 
may be given by email, or as otherwise permitted by 
Article 10, and must include a statement certifying that 
all parties have been notified or an explanation of the 
steps taken in good faith to notify all parties.

2. Within one business day of receipt of the notice as 
provided in Article 6(1), the Administrator shall 
appoint a single emergency arbitrator. Prior to accept-
ing appointment, a prospective emergency arbitrator 
shall, in accordance with Article 13, disclose to the 
Administrator any circumstances that may give rise 
to justifiable doubts as to the arbitrator’s impartiality 
or independence. Any challenge to the appointment 
of the emergency arbitrator must be made within one 
business day of the communication by the Administra-
tor to the parties of the appointment of the emergency 
arbitrator and the circumstances disclosed.

3. The emergency arbitrator shall as soon as possible, 
and in any event within two business days of appoint-
ment, establish a schedule for consideration of the 
application for emergency relief. Such schedule shall 
provide a reasonable opportunity to all parties to be 
heard and may provide for proceedings by telephone, 
video, written submissions, or other suitable means, as 
alternatives to an in-person hearing. The emergency 
arbitrator shall have the authority vested in the arbitral 
tribunal under Article 19, including the authority to 
rule on her/his own jurisdiction, and shall resolve any 
disputes over the applicability of this Article.

4. The emergency arbitrator shall have the power to order 
or award any interim or conservancy measures that 
the emergency arbitrator deems necessary, including 
injunctive relief and measures for the protection or 
conservation of property. Any such measures may take 
the form of an interim award or of an order. The emer-
gency arbitrator shall give reasons in either case. The 
emergency arbitrator may modify or vacate the interim 
award or order. Any interim award or order shall have 
the same effect as an interim measure made pursuant 
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to Article 24 and shall be binding on the parties when 
rendered. The parties shall undertake to comply with 
such an interim award or order without delay.

5. The emergency arbitrator shall have no further power 
to act after the arbitral tribunal is constituted. Once the 
tribunal has been constituted, the tribunal may recon-
sider, modify, or vacate the interim award or order of 
emergency relief issued by the emergency arbitrator. 
The emergency arbitrator may not serve as a member 
of the tribunal unless the parties agree otherwise.

6. Any interim award or order of emergency relief may be 
conditioned on provision of appropriate security by the 
party seeking such relief.

7. A request for interim measures addressed by a party to 
a judicial authority shall not be deemed incompatible 
with this Article 6 or with the agreement to arbitrate or 
a waiver of the right to arbitrate.

8. The costs associated with applications for emergency 
relief shall be addressed by the emergency arbitrator, 
subject to the power of the arbitral tribunal to deter-
mine finally the allocation of such costs.

Article 7: Joinder

1. A party wishing to join an additional party to the ar-
bitration shall submit to the Administrator a Notice of 
Arbitration against the additional party. No additional 
party may be joined after the appointment of any arbi-
trator, unless all parties, including the additional party, 
otherwise agree. The party wishing to join the addi-
tional party shall, at that same time, submit the Notice 
of Arbitration to the additional party and all other 
parties. The date on which such Notice of Arbitration 
is received by the Administrator shall be deemed to be 
the date of the commencement of arbitration against 
the additional party. Any joinder shall be subject to the 
provisions of Articles 12 and 19.

2. The request for joinder shall contain the same informa-
tion required of a Notice of Arbitration under Article 
2(3) and shall be accompanied by the appropriate filing 
fee.

3. The additional party shall submit an Answer in accor-
dance with the provisions of Article 3.

4. The additional party may make claims, counterclaims, 
or assert setoffs against any other party in accordance 
with the provisions of Article 3.

Article 8: Consolidation

1.  At the request of a party, the Administrator may 
appoint a consolidation arbitrator, who will have the 
power to consolidate two or more arbitrations pend-
ing under these Rules, or these and other arbitration 
rules administered by the AAA or ICDR, into a single 
arbitration where:

a. the parties have expressly agreed to consolidation; 
or

b. all of the claims and counterclaims in the arbi-
trations are made under the same arbitration 
agreement; or

c. the claims, counterclaims, or setoffs in the arbitra-
tions are made under more than one arbitration 
agreement; the arbitrations involve the same 
parties; the disputes in the arbitrations arise in 
connection with the same legal relationship; and 
the consolidation arbitrator finds the arbitration 
agreements to be compatible.

2.  A consolidation arbitrator shall be appointed as 
follows:

a. The Administrator shall notify the parties in 
writing of its intention to appoint a consolidation 
arbitrator and invite the parties to agree upon a 
procedure for the appointment of a consolidation 
arbitrator.

b. If the parties have not within 15 days of such no-
tice agreed upon a procedure for appointment of 
a consolidation arbitrator, the Administrator shall 
appoint the consolidation arbitrator.

c. Absent the agreement of all parties, the consoli-
dation arbitrator shall not be an arbitrator who is 
appointed to any pending arbitration subject to 
potential consolidation under this Article.

d. The provisions of Articles 13-15 of these Rules 
shall apply to the appointment of the consolida-
tion arbitrator.

3. In deciding whether to consolidate, the consolidation 
arbitrator shall consult the parties and may consult 
the arbitral tribunal(s) and may take into account all 
relevant circumstances, including:

a. applicable law;
b. whether one or more arbitrators have been ap-

pointed in more than one of the arbitrations and, 
if so, whether the same or different persons have 
been appointed;

c. the progress already made in the arbitrations;
d. whether the arbitrations raise common issues of 

law and/or facts; and



AtlAS Desk Book 2020

      Fourth Edition  447

e. whether the consolidation of the arbitrations 
would serve the interests of justice and efficiency.

4. The consolidation arbitrator may order that any or all 
arbitrations subject to potential consolidation be stayed 
pending a ruling on a request for consolidation.

5. When arbitrations are consolidated, they shall be 
consolidated into the arbitration that commenced first, 
unless otherwise agreed by all parties or the consolida-
tion arbitrator finds otherwise.

6. Where the consolidation arbitrator decides to consol-
idate an arbitration with one or more other arbitra-
tions, each party in those arbitrations shall be deemed 
to have waived its right to appoint an arbitrator. The 
consolidation arbitrator may revoke the appointment 
of any arbitrators and may select one of the previous-
ly-appointed tribunals to serve in the consolidated 
proceeding. The Administrator shall, as necessary, 
complete the appointment of the tribunal in the con-
solidated proceeding. Absent the agreement of all par-
ties, the consolidation arbitrator shall not be appointed 
in the consolidated proceeding.

7. The decision as to consolidation, which need not in-
clude a statement of reasons, shall be rendered within 
15 days of the date for final submissions on consolida-
tion.

Article 9: Amendment or Supplement of Claim, 
Counterclaim, or Defense

Any party may amend or supplement its claim, counter-
claim, setoff, or defense unless the arbitral tribunal consid-
ers it inappropriate to allow such amendment or supple-
ment because of the party’s delay in making it, prejudice 
to the other parties, or any other circumstances. A party 
may not amend or supplement a claim or counterclaim if 
the amendment or supplement would fall outside the scope 
of the agreement to arbitrate. The tribunal may permit an 
amendment or supplement subject to an award of costs 
and/or the payment of filing fees as determined by the 
Administrator.

Article 10: Notices

1. Unless otherwise agreed by the parties or ordered by 
the arbitral tribunal, all notices and written commu-
nications may be transmitted by any means of com-
munication that allows for a record of its transmission 
including mail, courier, fax, or other written forms of 
electronic communication addressed to the party or its 
representative at its last-known address, or by personal 
service.

2. For the purpose of calculating a period of time under 
these Rules, such period shall begin to run on the day 
following the day when a notice is made. If the last 
day of such period is an official holiday at the place 
received, the period is extended until the first business 
day that follows. Official holidays occurring during the 
running of the period of time are included in calculat-
ing the period.

The Tribunal

Article 11: Number of Arbitrators

If the parties have not agreed on the number of arbitrators, 
one arbitrator shall be appointed unless the Administrator 
determines in its discretion that three arbitrators are appro-
priate because of the size, complexity, or other circumstanc-
es of the case.

Article 12: Appointment of Arbitrators

1. The parties may agree upon any procedure for appoint-
ing arbitrators and shall inform the Administrator as to 
such procedure. In the absence of party agreement as 
to the method of appointment, the Administrator may 
use the ICDR list method as provided in Article 12(6).

2. The parties may agree to select arbitrators, with or 
without the assistance of the Administrator. When 
such selections are made, the parties shall take into 
account the arbitrators’ availability to serve and shall 
notify the Administrator so that a Notice of Appoint-
ment can be communicated to the arbitrators, together 
with a copy of these Rules.

3. If within 45 days after the commencement of the arbi-
tration, all parties have not agreed on a procedure for 
appointing the arbitrator(s) or have not agreed on the 
selection of the arbitrator(s), the Administrator shall, 
at the written request of any party, appoint the arbitra-
tor(s). Where the parties have agreed upon a procedure 
for selecting the arbitrator(s), but all appointments 
have not been made within the time limits provided by 
that procedure, the Administrator shall, at the written 
request of any party, perform all functions provided for 
in that procedure that remain to be performed.

4. In making appointments, the Administrator shall, 
after inviting consultation with the parties, endeavor 
to appoint suitable arbitrators, taking into account 
their availability to serve. At the request of any party 
or on its own initiative, the Administrator may appoint 
nationals of a country other than that of any of the 
parties.
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5. If there are more than two parties to the arbitration, 
the Administrator may appoint all arbitrators unless 
the parties have agreed otherwise no later than 45 days 
after the commencement of the arbitration.

6. If the parties have not selected an arbitrator(s) and 
have not agreed upon any other method of appoint-
ment, the Administrator, at its discretion, may appoint 
the arbitrator(s) in the following manner using the 
ICDR list method. The Administrator shall send si-
multaneously to each party an identical list of names of 
persons for consideration as arbitrator(s). The parties 
are encouraged to agree to an arbitrator(s) from the 
submitted list and shall advise the Administrator of 
their agreement. If, after receipt of the list, the parties 
are unable to agree upon an arbitrator(s), each party 
shall have 15 days from the transmittal date in which to 
strike names objected to, number the remaining names 
in order of preference, and return the list to the Ad-
ministrator. The parties are not required to exchange 
selection lists. If a party does not return the list within 
the time specified, all persons named therein shall be 
deemed acceptable. From among the persons who have 
been approved on the parties’ lists, and in accordance 
with the designated order of mutual preference, the 
Administrator shall invite an arbitrator(s) to serve. If 
the parties fail to agree on any of the persons listed, or 
if acceptable arbitrators are unable or unavailable to 
act, or if for any other reason the appointment cannot 
be made from the submitted lists, the Administrator 
shall have the power to make the appointment without 
the submission of additional lists. The Administrator 
shall, if necessary, designate the presiding arbitrator in 
consultation with the tribunal.

7. The appointment of an arbitrator is effective upon 
receipt by the Administrator of the Administrator’s 
Notice of Appointment completed and signed by the 
arbitrator.

Article 13: Impartiality and Independence of Arbitrator

1. Arbitrators acting under these Rules shall be impartial 
and independent and shall act in accordance with the 
terms of the Notice of Appointment provided by the 
Administrator.

2. Upon accepting appointment, an arbitrator shall sign 
the Notice of Appointment provided by the Admin-
istrator affirming that the arbitrator is available to 
serve and is independent and impartial. The arbitrator 
shall disclose any circumstances that may give rise to 
justifiable doubts as to the arbitrator’s impartiality or 
independence and any other relevant facts the arbitra-
tor wishes to bring to the attention of the parties.

3. If, at any stage during the arbitration, circumstances 
arise that may give rise to such doubts, an arbitrator or 
party shall promptly disclose such information to all 
parties and to the Administrator. Upon receipt of such 
information from an arbitrator or a party, the Admin-
istrator shall communicate it to all parties and to the 
tribunal.

4. Disclosure by an arbitrator or party does not neces-
sarily indicate belief by the arbitrator or party that the 
disclosed information gives rise to justifiable doubts as 
to the arbitrator’s impartiality or independence.

5. Failure of a party to disclose any circumstances that 
may give rise to justifiable doubts as to an arbitrator’s 
impartiality or independence within a reasonable 
period after the party becomes aware of such informa-
tion constitutes a waiver of the right to challenge an 
arbitrator based on those circumstances.

6. No party or anyone acting on its behalf shall have any 
ex parte communication relating to the case with any 
arbitrator, or with any candidate for party-appointed 
arbitrator, except to advise the candidate of the gen-
eral nature of the controversy and of the anticipated 
proceedings and to discuss the candidate’s qualifica-
tions, availability, or impartiality and independence in 
relation to the parties, or to discuss the suitability of 
candidates for selection as a presiding arbitrator where 
the parties or party-appointed arbitrators are to partic-
ipate in that selection. No party or anyone acting on its 
behalf shall have any ex parte communication relating 
to the case with any candidate for presiding arbitrator.

Article 14: Challenge of an Arbitrator

1. A party may challenge an arbitrator whenever circum-
stances exist that give rise to justifiable doubts as to 
the arbitrator’s impartiality or independence. A party 
shall send a written notice of the challenge to the Ad-
ministrator within 15 days after being notified of the 
appointment of the arbitrator or within 15 days after 
the circumstances giving rise to the challenge become 
known to that party. The challenge shall state in writ-
ing the reasons for the challenge. The party shall not 
send this notice to any member of the arbitral tribunal.

2. Upon receipt of such a challenge, the Administrator 
shall notify the other party of the challenge and give 
such party an opportunity to respond. The Admin-
istrator shall not send the notice of challenge to any 
member of the tribunal but shall notify the tribunal 
that a challenge has been received, without identifying 
the party challenging. The Administrator may advise 
the challenged arbitrator of the challenge and request 
information from the challenged arbitrator relating to 
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the challenge. When an arbitrator has been challenged 
by a party, the other party may agree to the acceptance 
of the challenge and, if there is agreement, the arbi-
trator shall withdraw. The challenged arbitrator, after 
consultation with the Administrator, also may with-
draw in the absence of such agreement. In neither case 
does withdrawal imply acceptance of the validity of the 
grounds for the challenge.

3. If the other party does not agree to the challenge or the 
challenged arbitrator does not withdraw, the Adminis-
trator in its sole discretion shall make the decision on 
the challenge.

4. The Administrator, on its own initiative, may remove 
an arbitrator for failing to perform his or her duties.

Article 15: Replacement of an Arbitrator

1. If an arbitrator resigns, is incapable of performing the 
duties of an arbitrator, or is removed for any reason 
and the office becomes vacant, a substitute arbitrator 
shall be appointed pursuant to the provisions of Article 
12, unless the parties otherwise agree.

2. If a substitute arbitrator is appointed under this Article, 
unless the parties otherwise agree, the arbitral tribunal 
shall determine at its sole discretion whether all or part 
of the case shall be repeated.

4. If an arbitrator on a three-person arbitral tribunal 
fails to participate in the arbitration for reasons other 
than those identified in Article 15(1), the two other 
arbitrators shall have the power in their sole discretion 
to continue the arbitration and to make any decision, 
ruling, order, or award, notwithstanding the failure 
of the third arbitrator to participate. In determining 
whether to continue the arbitration or to render any 
decision, ruling, order, or award without the partici-
pation of an arbitrator, the two other arbitrators shall 
take into account the stage of the arbitration, the 
reason, if any, expressed by the third arbitrator for 
such non-participation and such other matters as they 
consider appropriate in the circumstances of the case. 
In the event that the two other arbitrators determine 
not to continue the arbitration without the participa-
tion of the third arbitrator, the Administrator on proof 
satisfactory to it shall declare the office vacant, and a 
substitute arbitrator shall be appointed pursuant to the 
provisions of Article 12, unless the parties otherwise 
agree.

General Conditions

Article 16: Party Representation

Any party may be represented in the arbitration. The 
names, addresses, telephone numbers, fax numbers, and 

email addresses of representatives shall be communicated 
in writing to the other party and to the Administrator. 
Unless instructed otherwise by the Administrator, once the 
arbitral tribunal has been established, the parties or their 
representatives may communicate in writing directly with 
the tribunal with simultaneous copies to the other party 
and, unless otherwise instructed by the Administrator, to 
the Administrator. The conduct of party representatives 
shall be in accordance with such guidelines as the ICDR 
may issue on the subject.

Article 17: Place of Arbitration

1. If the parties do not agree on the place of arbitration by 
a date established by the Administrator, the Adminis-
trator may initially determine the place of arbitration, 
subject to the power of the arbitral tribunal to deter-
mine finally the place of arbitration within 45 days 
after its constitution.

2.  The tribunal may meet at any place it deems appro-
priate for any purpose, including to conduct hearings, 
hold conferences, hear witnesses, inspect property or 
documents, or deliberate, and, if done elsewhere than 
the place of arbitration, the arbitration shall be deemed 
conducted at the place of arbitration and any award 
shall be deemed made at the place of arbitration.

Article 18: Language of Arbitration

If the parties have not agreed otherwise, the language(s) of 
the arbitration shall be the language(s) of the documents 
containing the arbitration agreement, subject to the power 
of the arbitral tribunal to determine otherwise. The tribu-
nal may order that any documents delivered in another 
language shall be accompanied by a translation into the 
language(s) of the arbitration.

Article 19: Arbitral Jurisdiction

1. The arbitral tribunal shall have the power to rule on its 
own jurisdiction, including any objections with respect 
to the existence, scope, or validity of the arbitration 
agreement(s), or with respect to whether all of the 
claims, counterclaims, and setoffs made in the arbitra-
tion may be determined in a single arbitration.

2. The tribunal shall have the power to determine the ex-
istence or validity of a contract of which an arbitration 
clause forms a part. Such an arbitration clause shall 
be treated as an agreement independent of the other 
terms of the contract. A decision by the tribunal that 
the contract is null and void shall not for that reason 
alone render invalid the arbitration clause.

3. A party must object to the jurisdiction of the tribunal 
or to arbitral jurisdiction respecting the admissibility 
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of a claim, counterclaim, or setoff no later than the 
filing of the Answer, as provided in Article 3, to the 
claim, counterclaim, or setoff that gives rise to the 
objection. The tribunal may extend such time limit 
and may rule on any objection under this Article as a 
preliminary matter or as part of the final award.

4. Issues regarding arbitral jurisdiction raised prior to 
the constitution of the tribunal shall not preclude the 
Administrator from proceeding with administration 
and shall be referred to the tribunal for determination 
once constituted.

Article 20: Conduct of Proceedings

1. Subject to these Rules, the arbitral tribunal may con-
duct the arbitration in whatever manner it considers 
appropriate, provided that the parties are treated with 
equality and that each party has the right to be heard 
and is given a fair opportunity to present its case.

2. The tribunal shall conduct the proceedings with 
a view to expediting the resolution of the dispute. 
The tribunal may, promptly after being constituted, 
conduct a preparatory conference with the parties for 
the purpose of organizing, scheduling, and agreeing to 
procedures, including the setting of deadlines for any 
submissions by the parties. In establishing procedures 
for the case, the tribunal and the parties may consider 
how technology, including electronic communications, 
could be used to increase the efficiency and economy 
of the proceedings.

3. The tribunal may decide preliminary issues, bifurcate 
proceedings, direct the order of proof, exclude cumu-
lative or irrelevant testimony or other evidence, and 
direct the parties to focus their presentations on issues 
whose resolution could dispose of all or part of the 
case.

4. At any time during the proceedings, the tribunal may 
order the parties to produce documents, exhibits, or 
other evidence it deems necessary or appropriate. Un-
less the parties agree otherwise in writing, the tribunal 
shall apply Article 21.

5. Documents or information submitted to the tribunal 
by one party shall at the same time be transmitted by 
that party to all parties and, unless instructed other-
wise by the Administrator, to the Administrator.

6. The tribunal shall determine the admissibility, rele-
vance, materiality, and weight of the evidence.

7. The parties shall make every effort to avoid unneces-
sary delay and expense in the arbitration. The arbitral 

tribunal may allocate costs, draw adverse inferences, 
and take such additional steps as are necessary to pro-
tect the efficiency and integrity of the arbitration.

Article 21: Exchange of Information

1. The arbitral tribunal shall manage the exchange of 
information between the parties with a view to main-
taining efficiency and economy. The tribunal and the 
parties should endeavor to avoid unnecessary delay 
and expense while at the same time avoiding surprise, 
assuring equality of treatment, and safeguarding each 
party’s opportunity to present its claims and defenses 
fairly.

2. The parties may provide the tribunal with their views 
on the appropriate level of information exchange for 
each case, but the tribunal retains final authority. To 
the extent that the parties wish to depart from this 
Article, they may do so only by written agreement and 
in consultation with the tribunal.

3. The parties shall exchange all documents upon which 
each intends to rely on a schedule set by the tribunal.

4. The tribunal may, upon application, require a party 
to make available to another party documents in that 
party’s possession not otherwise available to the party 
seeking the documents, that are reasonably believed to 
exist and to be relevant and material to the outcome 
of the case. Requests for documents shall contain a 
description of specific documents or classes of doc-
uments, along with an explanation of their relevance 
and materiality to the outcome of the case.

5. The tribunal may condition any exchange of infor-
mation subject to claims of commercial or technical 
confidentiality on appropriate measures to protect 
such confidentiality.

6. When documents to be exchanged are maintained in 
electronic form, the party in possession of such doc-
uments may make them available in the form (which 
may be paper copies) most convenient and economical 
for it, unless the tribunal determines, on application, 
that there is a compelling need for access to the doc-
uments in a different form. Requests for documents 
maintained in electronic form should be narrowly 
focused and structured to make searching for them as 
economical as possible. The tribunal may direct testing 
or other means of focusing and limiting any search.

7. The tribunal may, on application, require a party to 
permit inspection on reasonable notice of relevant 
premises or objects.
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8. In resolving any dispute about pre-hearing exchanges 
of information, the tribunal shall require a requesting 
party to justify the time and expense that its request 
may involve and may condition granting such a request 
on the payment of part or all of the cost by the party 
seeking the information. The tribunal may also allocate 
the costs of providing information among the parties, 
either in an interim order or in an award.

9. In the event a party fails to comply with an order for 
information exchange, the tribunal may draw adverse 
inferences and may take such failure into account in 
allocating costs.

10. Depositions, interrogatories, and requests to admit as 
developed for use in U.S. court procedures generally 
are not appropriate procedures for obtaining informa-
tion in an arbitration under these Rules.

Article 22: Privilege

The arbitral tribunal shall take into account applicable 
principles of privilege, such as those involving the confi-
dentiality of communications between a lawyer and client. 
When the parties, their counsel, or their documents would 
be subject under applicable law to different rules, the 
tribunal should, to the extent possible, apply the same rule 
to all parties, giving preference to the rule that provides the 
highest level of protection.

Article 23: Hearing

1. The arbitral tribunal shall give the parties reasonable 
notice of the date, time, and place of any oral hearing.

2. At least 15 days before the hearings, each party shall 
give the tribunal and the other parties the names and 
addresses of any witnesses it intends to present, the 
subject of their testimony, and the languages in which 
such witnesses will give their testimony.

3. The tribunal shall determine the manner in which wit-
nesses are examined and who shall be present during 
witness examination.

4. Unless otherwise agreed by the parties or directed by 
the tribunal, evidence of witnesses may be presented 
in the form of written statements signed by them. In 
accordance with a schedule set by the tribunal, each 
party shall notify the tribunal and the other parties 
of the names of any witnesses who have presented a 
witness statement whom it requests to examine. The 
tribunal may require any witness to appear at a hear-
ing. If a witness whose appearance has been requested 
fails to appear without valid excuse as determined by 
the tribunal, the tribunal may disregard any written 
statement by that witness.

5. The tribunal may direct that witnesses be examined 
through means that do not require their physical pres-
ence.

6. Hearings are private unless the parties agree otherwise 
or the law provides to the contrary.

Article 24: Interim Measures

1. At the request of any party, the arbitral tribunal may 
order or award any interim or conservatory measures it 
deems necessary, including injunctive relief and mea-
sures for the protection or conservation of property.

2. Such interim measures may take the form of an interim 
order or award, and the tribunal may require security 
for the costs of such measures.

3. A request for interim measures addressed by a party to 
a judicial authority shall not be deemed incompatible 
with the agreement to arbitrate or a waiver of the right 
to arbitrate.

4. The arbitral tribunal may in its discretion allocate costs 
associated with applications for interim relief in any 
interim order or award or in the final award.

5. An application for emergency relief prior to the consti-
tution of the arbitral tribunal may be made as provided 
for in Article 6.

Article 25: Tribunal-Appointed Expert

1. The arbitral tribunal, after consultation with the 
parties, may appoint one or more independent experts 
to report to it, in writing, on issues designated by the 
tribunal and communicated to the parties.

2. The parties shall provide such an expert with any 
relevant information or produce for inspection any rel-
evant documents or goods that the expert may require. 
Any dispute between a party and the expert as to the 
relevance of the requested information or goods shall 
be referred to the tribunal for decision.

3. Upon receipt of an expert’s report, the tribunal shall 
send a copy of the report to all parties and shall give 
the parties an opportunity to express, in writing, their 
opinion of the report. A party may examine any docu-
ment on which the expert has relied in such a report.

4. At the request of any party, the tribunal shall give 
the parties an opportunity to question the expert at a 
hearing. At this hearing, parties may present expert 
witnesses to testify on the points at issue.
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Article 26: Default

1. If a party fails to submit an Answer in accordance with 
Article 3, the arbitral tribunal may proceed with the 
arbitration.

2. If a party, duly notified under these Rules, fails to 
appear at a hearing without showing sufficient cause 
for such failure, the tribunal may proceed with the 
hearing.

3. If a party, duly invited to produce evidence or take any 
other steps in the proceedings, fails to do so within 
the time established by the tribunal without showing 
sufficient cause for such failure, the tribunal may make 
the award on the evidence before it.

Article 27: Closure of Hearing

1. The arbitral tribunal may ask the parties if they have 
any further submissions and upon receiving negative 
replies or if satisfied that the record is complete, the 
tribunal may declare the arbitral hearing closed.

2. The tribunal in its discretion, on its own motion, or 
upon application of a party, may reopen the arbitral 
hearing at any time before the award is made.

Article 28: Waiver

A party who knows of any non-compliance with any provi-
sion or requirement of the Rules or the arbitration agree-
ment, and proceeds with the arbitration without promptly 
stating an objection in writing, waives the right to object.

Article 29: Awards, Orders, Decisions, and Rulings

1. In addition to making a final award, the arbitral tribu-
nal may make interim, interlocutory, or partial awards, 
orders, decisions, and rulings.

2. When there is more than one arbitrator, any award, 
order, decision, or ruling of the tribunal shall be made 
by a majority of the arbitrators.

3. When the parties or the tribunal so authorize, the 
presiding arbitrator may make orders, decisions, or 
rulings on questions of procedure, including exchanges 
of information, subject to revision by the tribunal.

Article 30: Time, Form, and Effect of Award

1. Awards shall be made in writing by the arbitral tri-
bunal and shall be final and binding on the parties. 

The tribunal shall make every effort to deliberate and 
prepare the award as quickly as possible after the hear-
ing. Unless otherwise agreed by the parties, specified 
by law, or determined by the Administrator, the final 
award shall be made no later than 60 days from the 
date of the closing of the hearing. The parties shall 
carry out any such award without delay and, absent 
agreement otherwise, waive irrevocably their right to 
any form of appeal, review, or recourse to any court 
or other judicial authority, insofar as such waiver can 
validly be made. The tribunal shall state the reasons 
upon which an award is based, unless the parties have 
agreed that no reasons need be given.

2. An award shall be signed by the arbitrator(s) and shall 
state the date on which the award was made and the 
place of arbitration pursuant to Article 17. Where 
there is more than one arbitrator and any of them fails 
to sign an award, the award shall include or be accom-
panied by a statement of the reason for the absence of 
such signature.

3. An award may be made public only with the consent 
of all parties or as required by law, except that the 
Administrator may publish or otherwise make publicly 
available selected awards, orders, decisions, and rul-
ings that have become public in the course of enforce-
ment or otherwise and, unless otherwise agreed by the 
parties, may publish selected awards, orders, decisions, 
and rulings that have been edited to conceal the names 
of the parties and other identifying details.

4. The award shall be transmitted in draft form by the 
tribunal to the Administrator. The award shall be com-
municated to the parties by the Administrator.

5. If applicable law requires an award to be filed or regis-
tered, the tribunal shall cause such requirement to be 
satisfied. It is the responsibility of the parties to bring 
such requirements or any other procedural require-
ments of the place of arbitration to the attention of the 
tribunal.

Article 31: Applicable Laws and Remedies

1. The arbitral tribunal shall apply the substantive law(s) 
or rules of law agreed by the parties as applicable to 
the dispute. Failing such an agreement by the parties, 
the tribunal shall apply such law(s) or rules of law as it 
determines to be appropriate.

2. In arbitrations involving the application of contracts, 
the tribunal shall decide in accordance with the terms 
of the contract and shall take into account usages of 
the trade applicable to the contract.
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3. The tribunal shall not decide as amiable compositeur 
or ex aequo et bono unless the parties have expressly 
authorized it to do so.

4. A monetary award shall be in the currency or curren-
cies of the contract unless the tribunal considers an-
other currency more appropriate, and the tribunal may 
award such pre-award and post-award interest, simple 
or compound, as it considers appropriate, taking into 
consideration the contract and applicable law(s).

5. Unless the parties agree otherwise, the parties express-
ly waive and forego any right to punitive, exemplary, or 
similar damages unless any applicable law(s) requires 
that compensatory damages be increased in a specified 
manner. This provision shall not apply to an award of 
arbitration costs to a party to compensate for miscon-
duct in the arbitration.

Article 32: Settlement or Other Reasons for Termination

1. If the parties settle the dispute before a final award is 
made, the arbitral tribunal shall terminate the arbi-
tration and, if requested by all parties, may record the 
settlement in the form of a consent award on agreed 
terms. The tribunal is not obliged to give reasons for 
such an award.

2. If continuation of the arbitration becomes unneces-
sary or impossible due to the non-payment of deposits 
required by the Administrator, the arbitration may be 
suspended or terminated as provided in Article 36(3).

3. If continuation of the arbitration becomes unneces-
sary or impossible for any reason other than as stated 
in Sections 1 and 2 of this Article, the tribunal shall 
inform the parties of its intention to terminate the 
arbitration. The tribunal shall thereafter issue an order 
terminating the arbitration, unless a party raises justifi-
able grounds for objection.

Article 33: Interpretation and Correction of Award

1. Within 30 days after the receipt of an award, any party, 
with notice to the other party, may request the arbitral 
tribunal to interpret the award or correct any clerical, 
typographical, or computational errors or make an 
additional award as to claims, counterclaims, or setoffs 
presented but omitted from the award.

2. If the tribunal considers such a request justified after 
considering the contentions of the parties, it shall 
comply with such a request within 30 days after receipt 
of the parties’ last submissions respecting the requested 

interpretation, correction, or additional award. Any 
interpretation, correction, or additional award made by 
the tribunal shall contain reasoning and shall form part 
of the award.

3. The tribunal on its own initiative may, within 30 days 
of the date of the award, correct any clerical, typo-
graphical, or computational errors or make an addi-
tional award as to claims presented but omitted from 
the award.

4. The parties shall be responsible for all costs associated 
with any request for interpretation, correction, or an 
additional award, and the tribunal may allocate such 
costs.

Article 34: Costs of Arbitration

The arbitral tribunal shall fix the costs of arbitration in its 
award(s). The tribunal may allocate such costs among the 
parties if it determines that allocation is reasonable, taking 
into account the circumstances of the case.

Such costs may include:

a. the fees and expenses of the arbitrators;
b. the costs of assistance required by the tribunal, 

including its experts;
c. the fees and expenses of the Administrator;
d. the reasonable legal and other costs incurred by 

the parties;
e. any costs incurred in connection with a notice for 

interim or emergency relief pursuant to Articles 6 
or 24;

f. any costs incurred in connection with a request 
for consolidation pursuant to Article 8; and

g. any costs associated with information exchange 
pursuant to Article 21. 

Article 35: Fees and Expenses of Arbitral Tribunal

1. The fees and expenses of the arbitrators shall be rea-
sonable in amount, taking into account the time spent 
by the arbitrators, the size and complexity of the case, 
and any other relevant circumstances.

2. As soon as practicable after the commencement of 
the arbitration, the Administrator shall designate an 
appropriate daily or hourly rate of compensation in 
consultation with the parties and all arbitrators, taking 
into account the arbitrators’ stated rate of compensa-
tion and the size and complexity of the case.

3. Any dispute regarding the fees and expenses of the 
arbitrators shall be determined by the Administrator.
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Article 36: Deposits

1. The Administrator may request that the parties deposit 
appropriate amounts as an advance for the costs re-
ferred to in Article 34.

2. During the course of the arbitration, the Administrator 
may request supplementary deposits from the parties.

3. If the deposits requested are not paid promptly and in 
full, the Administrator shall so inform the parties in 
order that one or more of them may make the required 
payment. If such payment is not made, the arbitral tri-
bunal may order the suspension or termination of the 
proceedings. If the tribunal has not yet been appoint-
ed, the Administrator may suspend or terminate the 
proceedings.

4. Failure of a party asserting a claim or counterclaim to 
pay the required deposits shall be deemed a withdraw-
al of the claim or counterclaim.

5. After the final award has been made, the Adminis-
trator shall render an accounting to the parties of the 
deposits received and return any unexpended balance 
to the parties.

Article 37: Confidentiality

1. Confidential information disclosed during the arbitra-
tion by the parties or by witnesses shall not be di-
vulged by an arbitrator or by the Administrator. Except 
as provided in Article 30, unless otherwise agreed by 
the parties or required by applicable law, the members 
of the arbitral tribunal and the Administrator shall 
keep confidential all matters relating to the arbitration 
or the award.

2. Unless the parties agree otherwise, the tribunal may 
make orders concerning the confidentiality of the 
arbitration or any matters in connection with the 
arbitration and may take measures for protecting trade 
secrets and confidential information.

Article 38: Exclusion of Liability

The members of the arbitral tribunal, any emergency 
arbitrator appointed under Article 6, any consolidation 
arbitrator appointed under Article 8, and the Administrator 
shall not be liable to any party for any act or omission in 
connection with any arbitration under these Rules, except 
to the extent that such a limitation of liability is prohibit-
ed by applicable law. The parties agree that no arbitrator, 

emergency arbitrator, or consolidation arbitrator, nor the 
Administrator shall be under any obligation to make any 
statement about the arbitration, and no party shall seek to 
make any of these persons a party or witness in any judicial 
or other proceedings relating to the arbitration.

Article 39: Interpretation of Rules

The arbitral tribunal, any emergency arbitrator appointed 
under Article 6, and any consolidation arbitrator appointed 
under Article 8, shall interpret and apply these Rules inso-
far as they relate to their powers and duties. The Adminis-
trator shall interpret and apply all other Rules.

 

INTERNATIONAL EXPEDITED RULES

Article E-1: Scope of Expedited Procedures

These Expedited Procedures supplement the International 
Arbitration Rules as provided in Article 1(4).

Article E-2: Detailed Submissions

Parties are to present detailed submissions on the facts, 
claims, counterclaims, setoffs, and defenses, together with 
all of the evidence then available on which such party 
intends to rely, in the Notice of Arbitration and the Answer. 
The arbitrator, in consultation with the parties, shall estab-
lish a procedural order, including a timetable, for comple-
tion of any written submissions.

Article E-3: Administrative Conference

The Administrator may conduct an administrative confer-
ence with the parties and their representatives to discuss 
the application of these procedures, arbitrator selection, 
mediating the dispute, and any other administrative mat-
ters.

Article E-4: Objection to the Applicability of the 
Expedited Procedures

If an objection is submitted before the arbitrator is ap-
pointed, the Administrator may initially determine the 
applicability of these Expedited Procedures, subject to the 
power of the arbitrator to make a final determination. The 
arbitrator shall take into account the amount in dispute and 
any other relevant circumstances.

Article E-5: Changes of Claim or Counterclaim

If, after filing of the initial claims and counterclaims, a 
party amends its claim or counterclaim to exceed USD 
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$250,000.00 exclusive of interest and the costs of arbitra-
tion, the case will continue to be administered pursuant to 
these Expedited Procedures unless the parties agree other-
wise, or the Administrator or the arbitrator determines oth-
erwise. After the arbitrator is appointed, no new or different 
claim, counterclaim or setoff and no change in amount may 
be submitted except with the arbitrator’s consent.

Article E-6: Appointment and Qualifications of the 
Arbitrator

A sole arbitrator shall be appointed as follows. The Ad-
ministrator shall simultaneously submit to each party an 
identical list of five proposed arbitrators. The parties may 
agree to an arbitrator from this list and shall so advise the 
Administrator. If the parties are unable to agree upon an 
arbitrator, each party may strike two names from the list 
and return it to the Administrator within 10 days from the 
transmittal date of the list to the parties. The parties are 
not required to exchange selection lists. If the parties fail to 
agree on any of the arbitrators or if acceptable arbitrators 
are unable or unavailable to act, or if for any other reason 
the appointment cannot be made from the submitted lists, 
the Administrator may make the appointment without 
the circulation of additional lists. The parties will be given 
notice by the Administrator of the appointment of the arbi-
trator, together with any disclosures.

Article E-7: Procedural Conference and Order

After the arbitrator’s appointment, the arbitrator may 
schedule a procedural conference call with the parties, their 
representatives, and the Administrator to discuss the proce-
dure and schedule for the case. Within 14 days of appoint-
ment, the arbitrator shall issue a procedural order.

Article E-8: Proceedings by Written Submissions

In expedited proceedings based on written submissions, all 
submissions are due within 60 days of the date of the proce-
dural order, unless the arbitrator determines otherwise. The 
arbitrator may require an oral hearing if deemed necessary.

Article E-9: Proceedings with an Oral Hearing

In expedited proceedings in which an oral hearing is to be 
held, the arbitrator shall set the date, time, and location 
of the hearing. The oral hearing shall take place within 60 
days of the date of the procedural order unless the arbi-
trator deems it necessary to extend that period. Hearings 
may take place in person or via video conference or other 
suitable means, at the discretion of the arbitrator. Generally, 
there will be no transcript or stenographic record. Any par-
ty desiring a stenographic record may arrange for one. The 
oral hearing shall not exceed one day unless the arbitrator 

determines otherwise. The Administrator will notify the 
parties in advance of the hearing date.

Article E-10: The Award

Awards shall be made in writing and shall be final and 
binding on the parties. Unless otherwise agreed by the 
parties, specified by law, or determined by the Administra-
tor, the award shall be made not later than 30 days from the 
date of the closing of the hearing or from the time estab-
lished for final written submissions.
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INTERNATIONAL ARBITRATION FEE SCHEDULE
(Amended and Effective October 1, 2017)

For all cases determined to be international by the AAA–
ICDR, this International Fee Schedule shall apply. An inter-
national case is generally defined as having either the place 
of arbitration or performance of the agreement outside the 
United States, or having an arbitration agreement between 
parties from different countries.   

International cases are most frequently administered by the 
international division of the American Arbitration Associ-
ation (AAA), the International Centre for Dispute Reso-
lution (ICDR).  The international division provides case 
administration services for the global business and legal 
communities with legally trained, multilingual staff and 
executives, giving special attention to the issues that can 
arise with international disputes and striving for efficient 
processes leading to lasting and enforceable results.    

The AAA offers parties two options for the payment of 
administrative fees.   

For both schedules, administrative fees are based on the 
amount of the claim or counterclaim and are to be paid by 
the party bringing the claim or counterclaim at the time 
the demand or claim is filed with the ICDR. Arbitrator 
compensation is not included in either schedule. Unless the 
parties’ agreement provides otherwise, arbitrator compen-
sation and administrative fees are subject to allocation by 
an arbitrator in an award.

Standard Fee Schedule: A two-payment schedule that pro-
vides for somewhat higher initial filing fees but lower over-
all administrative fees for cases that proceed to a hearing.

Flexible Fee Schedule: A three-payment schedule that 
provides for lower initial filing fee and then spreads subse-
quent payments out over the course of the arbitration. Total 
administrative fees will be somewhat higher for cases that 
proceed to a hearing.
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Additional Fees Applicable to the Standard Fee and Flex-
ible Fee Schedules

Additional Party Fees: Additional Party Fees will be 
charged as described above, and in addition:

• Additional Party Fees are payable by the party, whether 
a claimant or respondent, that names the additional 
parties to the arbitration. 

• Such fees shall not exceed 50% of the base fees in the 
fee schedule, except that the ICDR reserves the right 
to assess additional fees where there are more than 10 
separately represented parties.  

• An example of the Additional Party Fee is as follows: A 
single claimant represented by one attorney brings an 
arbitration against two separate respondents, however, 
both respondents are represented by the same attor-
ney. No Additional Party Fees are due. However, if the 
respondents are represented by different attorneys, or 
if one of the respondents is self-represented and the 
other is represented by an attorney, an additional 10% 
of the Initial Filing Fee is charged to the claimant. If 
the case moves to the Proceed Fee stage or the Final 
Fee stage, an additional 10% of those fees will also be 
charged to the claimant.

Incomplete or Deficient Filings: Where the applicable ar-
bitration agreement does not reference the ICDR or AAA, 
the ICDR will attempt to obtain the agreement of all parties 
to have the arbitration administered by the ICDR/AAA.

• Where the ICDR is unable to obtain the parties’ 
agreement to have the ICDR/AAA administer the 
arbitration, the ICDR will not proceed further and will 
administratively close the case. The ICDR will also 
return the filing fees to the filing party, less the amount 
specified in the fee schedule above for deficient filings. 

• Parties that file Demands for Arbitration that are in-
complete or otherwise do not meet the filing require-
ments contained in the rules shall also be charged the 
amount specified above for deficient filings if they 
fail or are unable to respond to the AAA’s request to 
correct the deficiency.

Arbitrations in Abeyance: Cases held in abeyance by 
mutual agreement for one year will be assessed an annual 
abeyance fee of $600, to be split equally among the parties. 
If a party refuses to pay the assessed fee, the other party 
or parties may pay the entire fee on behalf of all parties, 
otherwise the arbitration will be administratively closed. 
All filing requirements, including the payment of filing fees, 
must be met before a matter will be placed in abeyance. 
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Expedited Procedures—Fees and Compensation: There 
are no additional administrative fees beyond the Fees 
outlined above to initiate a case under the Expedited 
Procedures. The compensation of the arbitrator will be 
determined by the Administrator, in consultation with the 
arbitrator, and in consideration of the specific nature of the 
case and the amount in dispute. There is no refund sched-
ule for cases managed under the Expedited Procedures.

Fees for Additional Services: The ICDR reserves the right 
to assess additional administrative fees for services per-
formed by the ICDR that go beyond those provided for in 
the ICDR/AAA’s rules, but which are required as a result of 
the parties’ agreement or stipulation.

Hearing Room Rentals: The fees described above do not 
cover the cost of hearing rooms, which are available on a 
rental basis. Check with the ICDR/AAA for availability and 
rates. 

If you have questions about arbitration costs or services, 
visit www.icdr.org  or contact your local ICDR office.

Mediation—Administrative Fee Schedules 

A $250 non-refundable deposit, which will be applied 
toward the mediation fee, is required to initiate the AAA’s 
administration of the mediation and appointment of the 
mediator. 

The mediator’s fee is stated on his or her resume. The 
ICDR/AAA administrative fee, split by the parties, is $75 
per hour billed by the mediator with a minimum four hour 
charge for any mediation held. Expenses referenced in Sec-
tion M-17 of the Mediation Procedures may also apply.  

If a matter submitted for mediation is withdrawn or can-
celled or results in a settlement after the request to initiate 
mediation is filed but prior to the mediation conference, 
the ICDR/AAA administrative fee is $250 (to which the de-
posit will be applied) plus any mediator time and expenses 
incurred. These costs shall be borne by the initiating party 
unless the parties agree otherwise. 

If you have questions about mediation costs or services, 
visit www.icdr.org or contact your local ICDR office.

http://www.icdr.org
http://www.icdr.org
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CHAPTER 34

International Chamber of Commerce
International Court of Arbitration (ICC)1

ABOUT THE ICC

Founded in 1919, ICC is a worldwide organization 
with as authoritative voice in international trade and invest-
ment, as acknowledged by the United Nations observer 
status granted in 2016. 

ICC develops policy positions through specialized 
commissions in many sectors including banking, compe-
tition, corporate responsibility and anti-corruption, IT, 
environment, intellectual property, marketing and adver-
tising, trade and investment as well as dispute resolution. 
The ICC Commission on Arbitration and ADR is a unique 
think tank on international dispute resolution which pro-
vides guidance and practical tools to businesses and legal 
practitioners.

ICC also offers a wide choice of administered proce-
dures for settling disputes outside the courts. In 2017, par-
ties from 140 countries have used ICC’s dispute resolution 
services. Through its network of offices and 95 National 
Committees and groups, ICC has access to worldwide 
candidates and can offer the most suitable arbitrator or 
mediator failing a nomination by the parties.

The ICC International Court of Arbitration, the main 
initiator of the 1958 New York Convention, has adminis-
tered over 24,000 cases since its creation in 1923. The three-
year appointed Court members from over 100 countries, as 
well as the various nationalities at the ICC Court Secre-
tariat, reflect the Court’s neutrality and ability to take into 
account different cultural and legal backgrounds. The Sec-
retariat, which is the main link between parties, arbitrators 
and the Court, has offices in ICC headquarters in Paris (7 
teams focusing on different regions) but also in Hong Kong, 

New York (SICANA), a recent opening in Sao Paulo and an 
office to open in Singapore in 2018. 

Under the ICC Arbitration Rules, the Court can 
intervene at different stages where necessary to unblock the 
arbitration procedure and ensure an efficient and fair pro-
cedure. Awards rendered are subject to a scrutiny process 
and approved by the Court, hence aiming at well-reasoned 
and enforceable decisions. On the other hand, parties can 
choose any place or language for the proceedings, adapt 
time limits if necessary, agree on the number of arbitrators 
and nominate the arbitrator of their choice, subject to the 
institution’s review of his/her independence, impartiality 
and availability. The ICC Note to Parties and Arbitral Tri-
bunals on the Conduct of Arbitration  provides guidance 
for all stages of the arbitration.

The International Centre for ADR provides comple-
mentary services which are compelling alternatives to 
litigation. Such services include mediation but also admin-
istered expertise, expert appointments, rules for setting 
up and running dispute boards, expert decisions on trade 
finance instruments, including documentary credits. 

The ICC Mediation Rules are flexible and parties can 
deviate from the Rules so as to shape the Mediation as they 
deem fit. The Rules apply where parties have agreed to me-
diation but, in the absence of such agreement, the Centre 
can assist the parties in considering the use of mediation.  

Arbitration and Mediation Rules are available in many 
languages and are updated regularly to match present situ-
ations and needs. The 2017 Arbitration Rules, for instance, 
meet the demand for greater speed, cost-efficiency and 
transparency. ICC dispute resolution model clauses, a good 
starting point for an efficient arbitration, include options 
for different combinations of arbitration and mediation 
techniques as well as for the exclusion of the emergency 
arbitrator or expedited procedure provisions. 

 

1  © International Chamber of Commerce (ICC). Reprinted with the kind 
permission of the ICC. All rights reserved.  The text reproduced here is valid 
at the time of reproduction [June 11, 2018]. As amendments may from time 
to time be made to the text, please refer to the website https://iccwbo.org/
dispute-resolution-services for the latest version and for more information on 
this ICC dispute resolution service. Also available in the ICC Digital Library 
at http://library.iccwbo.org. 

https://iccwbo.org/
http://library.iccwbo.org
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The Expedited Procedure Provisions shall not apply.

Parties wishing to avail themselves of the expedited pro-
cedure in higher-value cases should expressly opt in by 
adding the following wording to the clause above:

The parties agree, pursuant to Article 30(2)(b) of the Rules 
of Arbitration of the International Chamber of Commerce, 
that the Expedited Procedure Rules shall apply irrespective 
of the amount in dispute.

If parties wish the ceiling for the application of the Expe-
dited Procedure Rules to be higher than that specified in 
those Rules, the following wording should be added to the 
clause above:

The parties agree, pursuant to Article 30(2)(b) of the Rules 
of Arbitration of the International Chamber of Commerce, 
that the Expedited Procedure Rules shall apply, provid-
ed the amount in dispute does not exceed US$ [specify 
amount] at the time of the communication referred to in 
Article 1(3) of the Expedited Procedure Rules. 

Multi-Tiered Clauses

ICC arbitration may be used as the forum for final deter-
mination of a dispute following an attempt at settlement by 
other means such as mediation. Parties wishing to include 
in their contracts a tiered dispute resolution clause com-
bining ICC arbitration with ICC mediation should refer to 
the standard clauses relating to the ICC Mediation Rules.

Other combinations of services are also possible. For in-
stance, arbitration may be used as a fallback to expertise or 
dispute boards. Also, parties who resort to ICC arbitration 
may wish to provide for recourse to the ICC International 
Centre for ADR for the proposal of an expert if an expert 
opinion is required in the course of the arbitration. 

Standard clauses for these and other combinations of 
services are available in several languages at www.iccarbi-
tration.org.

SUGGESTED ARBITRATION PROVISIONS

ICC Arbitration Clauses

It is recommended that parties wishing to make reference 
to ICC arbitration in their contracts use the standard clause 
below.

Standard ICC Arbitration Clause 

All disputes arising out of or in connection with the present 
contract shall be finally settled under the Rules of Arbitra-
tion of the International Chamber of Commerce by one 
or more arbitrators appointed in accordance with the said 
Rules.

Parties are free to adapt the clause to their particular 
circumstances. For instance, they may wish to stipulate 
the number of arbitrators, given that the ICC Arbitration 
Rules contain a presumption in favour of a sole arbitrator. 
Also, it may be desirable for them to stipulate the place and 
language of the arbitration and the law applicable to the 
merits. The ICC Arbitration Rules do not limit the parties’ 
free choice of the place and language of the arbitration or 
the law governing the contract.

When adapting the clause, care must be taken to avoid any 
risk of ambiguity. Unclear wording in the clause will cause 
uncertainty and delay and can hinder or even compromise 
the dispute resolution process.

Parties should also take account of any factors that may 
affect the enforceability of the clause under applicable law. 
These include any mandatory requirements that may exist 
at the place of arbitration and the expected place or places 
of enforcement.

ICC Arbitration Without Emergency Arbitrator

If the parties wish to exclude any recourse to the Emergen-
cy Arbitrator Provisions, they must expressly opt out by 
adding the following wording to the clause above: 

The Emergency Arbitrator Provisions shall not apply.

Expedited Arbitration

The ICC Arbitration Rules provide for use of an expedited 
procedure in lower-value cases. If parties wish to exclude 
the application of the Expedited Procedure Provisions, they 
must expressly opt out by adding the following wording to 
the clause above: 

RULES BEGIN ON FOLLOWING PAGE

http://www.iccarbi-tration.org
http://www.iccarbi-tration.org
http://www.iccarbi-tration.org
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Article 1: International Court of Arbitration

1
The International Court of Arbitration (the “Court”) of the 
International Chamber of Commerce (the “ICC”) is the 
independent arbitration body of the ICC. The statutes of 
the Court are set forth in Appendix I. 

2
The Court does not itself resolve disputes. It administers the 
resolution of disputes by arbitral tribunals, in accordance 
with the Rules of Arbitration of the ICC (the “Rules”). The 
Court is the only body authorized to administer arbitra-
tions under the Rules, including the scrutiny and approval 
of awards rendered in accordance with the Rules. It draws 
up its own internal rules, which are set forth in Appendix II 
(the “Internal Rules”).

3
The President of the Court (the “President”) or, in the Pres-
ident’s absence or otherwise at the President’s request, one 
of its Vice-Presidents shall have the power to take urgent 
decisions on behalf of the Court, provided that any such 
decision is reported to the Court at its next session.

4
As provided for in the Internal Rules, the Court may dele-
gate to one or more committees composed of its members 
the power to take certain decisions, provided that any such 
decision is reported to the Court at its next session.

5
The Court is assisted in its work by the Secretariat of the 
Court (the “Secretariat”) under the direction of its Secre-
tary General (the “Secretary General”).

Article 2: Definitions

In the Rules: 
(i)  “arbitral tribunal” includes one or more arbitrators;

(ii)  “claimant” includes one or more claimants, “re-
spondent” includes one or more respondents, and 
“additional party” includes one or more additional 
parties;

(iii) “party” or “parties” include claimants, respondents 
or additional parties;

(iv) “claim” or “claims” include any claim by any party 
against any other party; 

(v) “award” includes, inter alia, an interim, partial or 
final award.

Article 3: Written Notifications or Communic-
tions; Time Limits

1
All pleadings and other written communications submit-
ted by any party, as well as all documents annexed thereto, 
shall be supplied in a number of copies sufficient to provide 
one copy for each party, plus one for each arbitrator, and 
one for the Secretariat. A copy of any notification or com-
munication from the arbitral tribunal to the parties shall be 
sent to the Secretariat.

2
All notifications or communications from the Secretariat 
and the arbitral tribunal shall be made to the last address 
of the party or its representative for whom the same are 
intended, as notified either by the party in question or by 
the other party. Such notification or communication may 
be made by delivery against receipt, registered post, cou-
rier, email, or any other means of telecommunication that 
provides a record of the sending thereof.

3
A notification or communication shall be deemed to have 
been made on the day it was received by the party itself or 
by its representative, or would have been received if made 
in accordance with Article 3(2).

4
Periods of time specified in or fixed under the Rules shall 
start to run on the day following the date a notification or 
communication is deemed to have been made in accor-
dance with Article 3(3). When the day next following 
such date is an official holiday, or a non-business day in 
the country where the notification or communication is 
deemed to have been made, the period of time shall com-
mence on the first following business day. Official holidays 
and non-business days are included in the calculation of 
the period of time. If the last day of the relevant period of 
time granted is an official holiday or a non-business day 
in the country where the notification or communication is 
deemed to have been made, the period of time shall expire 
at the end of the first following business day.

COMMENCING THE ARBITRATION

Article 4: Request for Arbitration

1
A party wishing to have recourse to arbitration under the 
Rules shall submit its Request for Arbitration (the “Re-
quest”) to the Secretariat at any of the offices specified in 
the Internal Rules. The Secretariat shall notify the claimant 
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and respondent of the receipt of the Request and the date of 
such receipt.

2
The date on which the Request is received by the Secretar-
iat shall, for all purposes, be deemed to be the date of the 
commencement of the arbitration.

3
The Request shall contain the following information:

a) the name in full, description, address and other 
contact details of each of the parties;

b) the name in full, address and other contact details 
of any person(s) representing the claimant in the 
arbitration;

c) a description of the nature and circumstances of 
the dispute giving rise to the claims and of the 
basis upon which the claims are made;

d) a statement of the relief sought, together with 
the amounts of any quantified claims and, to the 
extent possible, an estimate of the monetary value 
of any other claims;

e) any relevant agreements and, in particular, the 
arbitration agreement(s);

f) where claims are made under more than one arbi-
tration agreement, an indication of the arbitration 
agreement under which each claim is made;

g)  all relevant particulars and any observations or 
proposals concerning the number of arbitrators 
and their choice in accordance with the provisions 
of Articles 12 and 13, and any nomination of an 
arbitrator required thereby; and 

h) all relevant particulars and any observations or 
proposals as to the place of the arbitration, the 
applicable rules of law and the language of the 
arbitration. 

The claimant may submit such other documents or infor-
mation with the Request as it considers appropriate or as 
may contribute to the efficient resolution of the dispute.

4
Together with the Request, the claimant shall:

a) submit the number of copies thereof required by 
Article 3(1); and 

b) make payment of the filing fee required by Appen-
dix III (“Arbitration Costs and Fees”) in force on 
the date the Request is submitted. 

In the event that the claimant fails to comply with either 
of these requirements, the Secretariat may fix a time limit 
within which the claimant must comply, failing which 

the file shall be closed without prejudice to the claimant’s 
right to submit the same claims at a later date in another 
Request.

5
The Secretariat shall transmit a copy of the Request and 
the documents annexed thereto to the respondent for its 
Answer to the Request once the Secretariat has sufficient 
copies of the Request and the required filing fee.

Article 5: Answer to the Request; Counter  
 claims

1
Within 30 days from the receipt of the Request from the 
Secretariat, the respondent shall submit an Answer (the 
“Answer”) which shall contain the following information:

a) its name in full, description, address and other 
contact details;

b) the name in full, address and other contact details 
of any person(s) representing the respondent in 
the arbitration;

c) its comments as to the nature and circumstances 
of the dispute giving rise to the claims and the 
basis upon which the claims are made;

d) its response to the relief sought;
e) any observations or proposals concerning the 

number of arbitrators and their choice in light of 
the claimant’s proposals and in accordance with 
the provisions of Articles 12 and 13, and any nom-
ination of an arbitrator required thereby; and

f) any observations or proposals as to the place of 
the arbitration, the applicable rules of law and the 
language of the arbitration.

The respondent may submit such other documents or in-
formation with the Answer as it considers appropriate or as 
may contribute to the efficient resolution of the dispute.

2
The Secretariat may grant the respondent an extension of 
the time for submitting the Answer, provided the applica-
tion for such an extension contains the respondent’s obser-
vations or proposals concerning the number of arbitrators 
and their choice and, where required by Articles 12 and 
13, the nomination of an arbitrator. If the respondent fails 
to do so, the Court shall proceed in accordance with the 
Rules.

3
The Answer shall be submitted to the Secretariat in the 
number of copies specified by Article 3(1).
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4
The Secretariat shall communicate the Answer and the 
documents annexed thereto to all other parties.

5
Any counterclaims made by the respondent shall be sub-
mitted with the Answer and shall provide:

a) a description of the nature and circumstances of 
the dispute giving rise to the counterclaims and of 
the basis upon which the counterclaims are made;

b) a statement of the relief sought together with the 
amounts of any quantified counterclaims and, to 
the extent possible, an estimate of the monetary 
value of any other counterclaims; 

c) any relevant agreements and, in particular, the 
arbitration agreement(s); and 

d)  where counterclaims are made under more than 
one arbitration agreement, an indication of the 
arbitration agreement under which each counter-
claim is made. 

The respondent may submit such other documents or 
information with the counterclaims as it considers appro-
priate or as may contribute to the efficient resolution of the 
dispute.

6
The claimant shall submit a reply to any counterclaim 
within 30 days from the date of receipt of the counterclaims 
communicated by the Secretariat. Prior to the transmission 
of the file to the arbitral tribunal, the Secretariat may grant 
the claimant an extension of time for submitting the reply.

Article 6: Effect of the Arbitration Agreement

1
Where the parties have agreed to submit to arbitration un-
der the Rules, they shall be deemed to have submitted ipso 
facto to the Rules in effect on the date of commencement 
of the arbitration, unless they have agreed to submit to the 
Rules in effect on the date of their arbitration agreement.

2
By agreeing to arbitration under the Rules, the parties have 
accepted that the arbitration shall be administered by the 
Court.

3 
If any party against which a claim has been made does not 
submit an Answer, or if any party raises one or more pleas 
concerning the existence, validity or scope of the arbitra-
tion agreement or concerning whether all of the claims 
made in the arbitration may be determined together in a 
single arbitration, the arbitration shall proceed and any 

question of jurisdiction or of whether the claims may be 
determined together in that arbitration shall be decided di-
rectly by the arbitral tribunal, unless the Secretary General 
refers the matter to the Court for its decision pursuant to 
Article 6(4).

4
In all cases referred to the Court under Article 6(3), the 
Court shall decide whether and to what extent the arbi-
tration shall proceed. The arbitration shall proceed if and 
to the extent that the Court is prima facie satisfied that 
an arbitration agreement under the Rules may exist. In 
particular: 

(i) where there are more than two parties to the 
arbitration, the arbitration shall proceed between 
those of the parties, including any additional 
parties joined pursuant to Article 7, with respect 
to which the Court is prima facie satisfied that an 
arbitration agreement under the Rules that binds 
them all may exist; and

(ii) where claims pursuant to Article 9 are made 
under more than one arbitration agreement, the 
arbitration shall proceed as to those claims with 
respect to which the Court is prima facie satisfied 
(a) that the arbitration agreements under which 
those claims are made may be compatible, and (b) 
that all parties to the arbitration may have agreed 
that those claims can be determined together in a 
single arbitration.

The Court’s decision pursuant to Article 6(4) is without 
prejudice to the admissibility or merits of any party’s plea 
or pleas.

5
In all matters decided by the Court under Article 6(4), any 
decision as to the jurisdiction of the arbitral tribunal, ex-
cept as to parties or claims with respect to which the Court 
decides that the arbitration cannot proceed, shall then be 
taken by the arbitral tribunal itself.

6
Where the parties are notified of the Court’s decision 
pursuant to Article 6(4) that the arbitration cannot proceed 
in respect of some or all of them, any party retains the right 
to ask any court having jurisdiction whether or not, and 
in respect of which of them, there is a binding arbitration 
agreement.

7
Where the Court has decided pursuant to Article 6(4) that 
the arbitration cannot proceed in respect of any of the 
claims, such decision shall not prevent a party from rein-
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troducing the same claim at a later date in other proceed-
ings.

8
If any of the parties refuses or fails to take part in the arbi-
tration or any stage thereof, the arbitration shall proceed 
notwithstanding such refusal or failure.

9
Unless otherwise agreed, the arbitral tribunal shall not 
cease to have jurisdiction by reason of any allegation that 
the contract is non-existent or null and void, provided that 
the arbitral tribunal upholds the validity of the arbitration 
agreement. The arbitral tribunal shall continue to have ju-
risdiction to determine the parties’ respective rights and to 
decide their claims and pleas even though the contract itself 
may be non-existent or null and void.

MULTIPLE PARTIES, MULTIPLE 
CONTRACTS 

AND CONSOLIDATION

Article 7: Joinder of Additional Parties 

1
A party wishing to join an additional party to the arbi-
tration shall submit its request for arbitration against the 
additional party (the “Request for Joinder”) to the Secretar-
iat. The date on which the Request for Joinder is received 
by the Secretariat shall, for all purposes, be deemed to be 
the date of the commencement of arbitration against the 
additional party. Any such joinder shall be subject to the 
provisions of Articles 6(3)–6(7) and 9. No additional party 
may be joined after the confirmation or appointment of any 
arbitrator, unless all parties, including the additional party, 
otherwise agree. The Secretariat may fix a time limit for the 
submission of a Request for Joinder.

2
The Request for Joinder shall contain the following infor-
mation:

a) the case reference of the existing arbitration;
b) the name in full, description, address and other 

contact details of each of the parties, including the 
additional party; and

c)  the information specified in Article 4(3), subpara-
graphs c), d), e) and f).

The party filing the Request for Joinder may submit there-
with such other documents or information as it considers 
appropriate or as may contribute to the efficient resolution 
of the dispute.

3
The provisions of Articles 4(4) and 4(5) shall apply, mutatis 
mutandis, to the Request for Joinder.

4
The additional party shall submit an Answer in accordance, 
mutatis mutandis, with the provisions of Articles 5(1)–5(4). 
The additional party may make claims against any other 
party in accordance with the provisions of Article 8.

Article 8: Claims Between Multiple Parties

1
In an arbitration with multiple parties, claims may be made 
by any party against any other party, subject to the provi-
sions of Articles 6(3)–6(7) and 9 and provided that no new 
claims may be made after the Terms of Reference are signed 
or approved by the Court without the authorization of the 
arbitral tribunal pursuant to Article 23(4).

2
Any party making a claim pursuant to Article 8(1) shall 
provide the information specified in Article 4(3), subpara-
graphs c), d), e) and f).

3
Before the Secretariat transmits the file to the arbitral tribu-
nal in accordance with Article 16, the following provisions 
shall apply, mutatis mutandis, to any claim made: Article 
4(4) subparagraph a); Article 4(5); Article 5(1) except for 
subparagraphs a), b), e) and f); Article 5(2); Article 5(3) 
and Article 5(4). Thereafter, the arbitral tribunal shall de-
termine the procedure for making a claim.

Article 9: Multiple Contracts 

Subject to the provisions of Articles 6(3)–6(7) and 23(4), 
claims arising out of or in connection with more than one 
contract may be made in a single arbitration, irrespective of 
whether such claims are made under one or more than one 
arbitration agreement under the Rules. 

Article 10: Consolidation of Arbitrations

The Court may, at the request of a party, consolidate two 
or more arbitrations pending under the Rules into a single 
arbitration, where:

a) the parties have agreed to consolidation; or
b) all of the claims in the arbitrations are made under 

the same arbitration agreement; or
c) where the claims in the arbitrations are made 

under more than one arbitration agreement, the 
arbitrations are between the same parties, the dis-
putes in the arbitrations arise in connection with 
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the same legal relationship, and the Court finds 
the arbitration agreements to be compatible.

In deciding whether to consolidate, the Court may take 
into account any circumstances it considers to be relevant, 
including whether one or more arbitrators have been con-
firmed or appointed in more than one of the arbitrations 
and, if so, whether the same or different persons have been 
confirmed or appointed. 

When arbitrations are consolidated, they shall be consol-
idated into the arbitration that commenced first, unless 
otherwise agreed by all parties.

THE ARBITRAL TRIBUNAL

Article 11: General Provisions

1
Every arbitrator must be and remain impartial and inde-
pendent of the parties involved in the arbitration.

2
Before appointment or confirmation, a prospective ar-
bitrator shall sign a statement of acceptance, availability, 
impartiality and independence. The prospective arbitra-
tor shall disclose in writing to the Secretariat any facts or 
circumstances which might be of such a nature as to call 
into question the arbitrator’s independence in the eyes of 
the parties, as well as any circumstances that could give rise 
to reasonable doubts as to the arbitrator’s impartiality. The 
Secretariat shall provide such information to the parties in 
writing and fix a time limit for any comments from them.

3
An arbitrator shall immediately disclose in writing to the 
Secretariat and to the parties any facts or circumstances of a 
similar nature to those referred to in Article 11(2) concern-
ing the arbitrator’s impartiality or independence which may 
arise during the arbitration.

4 
The decisions of the Court as to the appointment, confir-
mation, challenge or replacement of an arbitrator shall be 
final.

5
By accepting to serve, arbitrators undertake to carry out 
their responsibilities in accordance with the Rules.

6
Insofar as the parties have not provided otherwise, the 
arbitral tribunal shall be constituted in accordance with the 
provisions of Articles 12 and 13.

Article 12: Constitution of the Arbitral Tribu-
nal

Number of Arbitrators

1
The disputes shall be decided by a sole arbitrator or by 
three arbitrators.

2
Where the parties have not agreed upon the number of 
arbitrators, the Court shall appoint a sole arbitrator, save 
where it appears to the Court that the dispute is such as to 
warrant the appointment of three arbitrators. In such case, 
the claimant shall nominate an arbitrator within a period of 
15 days from the receipt of the notification of the deci-
sion of the Court, and the respondent shall nominate an 
arbitrator within a period of 15 days from the receipt of the 
notification of the nomination made by the claimant. If a 
party fails to nominate an arbitrator, the appointment shall 
be made by the Court.

Sole Arbitrator

3
Where the parties have agreed that the dispute shall be 
resolved by a sole arbitrator, they may, by agreement, 
nominate the sole arbitrator for confirmation. If the parties 
fail to nominate a sole arbitrator within 30 days from the 
date when the claimant’s Request for Arbitration has been 
received by the other party, or within such additional time 
as may be allowed by the Secretariat, the sole arbitrator 
shall be appointed by the Court.

Three Arbitrators

4
Where the parties have agreed that the dispute shall be 
resolved by three arbitrators, each party shall nominate in 
the Request and the Answer, respectively, one arbitrator for 
confirmation. If a party fails to nominate an arbitrator, the 
appointment shall be made by the Court.

5
Where the dispute is to be referred to three arbitrators, the 
third arbitrator, who will act as president of the arbitral 
tribunal, shall be appointed by the Court, unless the parties 
have agreed upon another procedure for such appointment, 
in which case the nomination will be subject to confirma-
tion pursuant to Article 13. Should such procedure not 
result in a nomination within 30 days from the confirma-
tion or appointment of the co-arbitrators or any other time 
limit agreed by the parties or fixed by the Court, the third 
arbitrator shall be appointed by the Court.
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6
Where there are multiple claimants or multiple respon-
dents, and where the dispute is to be referred to three 
arbitrators, the multiple claimants, jointly, and the multiple 
respondents, jointly, shall nominate an arbitrator for confir-
mation pursuant to Article 13.

7
Where an additional party has been joined, and where the 
dispute is to be referred to three arbitrators, the additional 
party may, jointly with the claimant(s) or with the respon-
dent(s), nominate an arbitrator for confirmation pursuant 
to Article 13.

8
In the absence of a joint nomination pursuant to Articles 
12(6) or 12(7) and where all parties are unable to agree to 
a method for the constitution of the arbitral tribunal, the 
Court may appoint each member of the arbitral tribunal 
and shall designate one of them to act as president. In such 
case, the Court shall be at liberty to choose any person it 
regards as suitable to act as arbitrator, applying Article 13 
when it considers this appropriate. 

Article 13: Appointment and Confirmation of
 the Arbitrators

1
In confirming or appointing arbitrators, the Court shall 
consider the prospective arbitrator’s nationality, residence 
and other relationships with the countries of which the 
parties or the other arbitrators are nationals and the pro-
spective arbitrator’s availability and ability to conduct the 
arbitration in accordance with the Rules. The same shall 
apply where the Secretary General confirms arbitrators pur-
suant to Article 13(2).

2
The Secretary General may confirm as co-arbitrators, sole 
arbitrators and presidents of arbitral tribunals persons 
nominated by the parties or pursuant to their particular 
agreements, provided that the statement they have sub-
mitted contains no qualification regarding impartiality or 
independence or that a qualified statement regarding im-
partiality or independence has not given rise to objections. 
Such confirmation shall be reported to the Court at its next 
session. If the Secretary General considers that a co-arbi-
trator, sole arbitrator or president of an arbitral tribunal 
should not be confirmed, the matter shall be submitted to 
the Court.

3
Where the Court is to appoint an arbitrator, it shall make 
the appointment upon proposal of a National Committee or 
Group of the ICC that it considers to be appropriate. If the 

Court does not accept the proposal made, or if the National 
Committee or Group fails to make the proposal requested 
within the time limit fixed by the Court, the Court may 
repeat its request, request a proposal from another National 
Committee or Group that it considers to be appropriate, or 
appoint directly any person whom it regards as suitable.

4
The Court may also appoint directly to act as arbitrator any 
person whom it regards as suitable where:

a)  one or more of the parties is a state or may be 
considered to be a state entity; 

b)  the Court considers that it would be appropriate to 
appoint an arbitrator from a country or territory 
where there is no National Committee or Group; 
or

c)  the President certifies to the Court that circum-
stances exist which, in the President’s opinion, 
make a direct appointment necessary and appro-
priate.

5
The sole arbitrator or the president of the arbitral tribunal 
shall be of a nationality other than those of the parties. 
However, in suitable circumstances and provided that none 
of the parties objects within the time limit fixed by the 
Court, the sole arbitrator or the president of the arbitral 
tribunal may be chosen from a country of which any of the 
parties is a national.

Article 14: Challenge of Arbitrators

1
A challenge of an arbitrator, whether for an alleged lack of 
impartiality or independence, or otherwise, shall be made 
by the submission to the Secretariat of a written statement 
specifying the facts and circumstances on which the chal-
lenge is based.

2
For a challenge to be admissible, it must be submitted by 
a party either within 30 days from receipt by that party 
of the notification of the appointment or confirmation of 
the arbitrator, or within 30 days from the date when the 
party making the challenge was informed of the facts and 
circumstances on which the challenge is based if such date 
is subsequent to the receipt of such notification.

3
The Court shall decide on the admissibility and, at the same 
time, if necessary, on the merits of a challenge after the 
Secretariat has afforded an opportunity for the arbitrator 
concerned, the other party or parties and any other mem-
bers of the arbitral tribunal to comment in writing within a 
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suitable period of time. Such comments shall be communi-
cated to the parties and to the arbitrators.

Article 15: Replacement of Arbitrators

1
An arbitrator shall be replaced upon death, upon accep-
tance by the Court of the arbitrator’s resignation, upon 
acceptance by the Court of a challenge, or upon acceptance 
by the Court of a request of all the parties.

2
An arbitrator shall also be replaced on the Court’s own 
initiative when it decides that the arbitrator is prevented de 
jure or de facto from fulfilling the arbitrator’s functions, or 
that the arbitrator is not fulfilling those functions in accor-
dance with the Rules or within the prescribed time limits.

3
When, on the basis of information that has come to its at-
tention, the Court considers applying Article 15(2), it shall 
decide on the matter after the arbitrator concerned, the 
parties and any other members of the arbitral tribunal have 
had an opportunity to comment in writing within a suitable 
period of time. Such comments shall be communicated to 
the parties and to the arbitrators.

4
When an arbitrator is to be replaced, the Court has 
discretion to decide whether or not to follow the original 
nominating process. Once reconstituted, and after having 
invited the parties to comment, the arbitral tribunal shall 
determine if and to what extent prior proceedings shall be 
repeated before the reconstituted arbitral tribunal.

5
Subsequent to the closing of the proceedings, instead of re-
placing an arbitrator who has died or been removed by the 
Court pursuant to Articles 15(1) or 15(2), the Court may 
decide, when it considers it appropriate, that the remaining 
arbitrators shall continue the arbitration. In making such 
determination, the Court shall take into account the views 
of the remaining arbitrators and of the parties and such 
other matters that it considers appropriate in the circum-
stances.

THE ARBITRAL PROCEEDINGS

Article 16: Transmission of the File to the 
Arbitral Tribunal

The Secretariat shall transmit the file to the arbitral tribunal 
as soon as it has been constituted, provided the advance 

on costs requested by the Secretariat at this stage has been 
paid.

Article 17: Proof of Authority

At any time after the commencement of the arbitration, the 
arbitral tribunal or the Secretariat may require proof of the 
authority of any party representatives.

Article 18: Place of the Arbitration

1
The place of the arbitration shall be fixed by the Court, 
unless agreed upon by the parties.

2
The arbitral tribunal may, after consultation with the par-
ties, conduct hearings and meetings at any location it con-
siders appropriate, unless otherwise agreed by the parties.

3
The arbitral tribunal may deliberate at any location it con-
siders appropriate.

Article 19: Rules Governing the Proceedings

The proceedings before the arbitral tribunal shall be gov-
erned by the Rules and, where the Rules are silent, by any 
rules which the parties or, failing them, the arbitral tribunal 
may settle on, whether or not reference is thereby made to 
the rules of procedure of a national law to be applied to the 
arbitration.

Article 20: Language of the Arbitration

In the absence of an agreement by the parties, the arbitral 
tribunal shall determine the language or languages of the 
arbitration, due regard being given to all relevant circum-
stances, including the language of the contract.

Article 21: Applicable Rules of Law

1
The parties shall be free to agree upon the rules of law to be 
applied by the arbitral tribunal to the merits of the dispute. 
In the absence of any such agreement, the arbitral tribu-
nal shall apply the rules of law which it determines to be 
appropriate.

2
The arbitral tribunal shall take account of the provisions of 
the contract, if any, between the parties and of any relevant 
trade usages.
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3
The arbitral tribunal shall assume the powers of an amiable 
compositeur or decide ex aequo et bono only if the parties 
have agreed to give it such powers.

Article 22: Conduct of the Arbitration 

1
The arbitral tribunal and the parties shall make every effort 
to conduct the arbitration in an expeditious and cost-effec-
tive manner, having regard to the complexity and value of 
the dispute.

2
In order to ensure effective case management, the arbitral 
tribunal, after consulting the parties, may adopt such pro-
cedural measures as it considers appropriate, provided that 
they are not contrary to any agreement of the parties.

3
Upon the request of any party, the arbitral tribunal may 
make orders concerning the confidentiality of the arbitra-
tion proceedings or of any other matters in connection with 
the arbitration and may take measures for protecting trade 
secrets and confidential information.

4
In all cases, the arbitral tribunal shall act fairly and impar-
tially and ensure that each party has a reasonable opportu-
nity to present its case.

5
The parties undertake to comply with any order made by 
the arbitral tribunal.

Article 23: Terms of Reference

1
As soon as it has received the file from the Secretariat, the 
arbitral tribunal shall draw up, on the basis of documents 
or in the presence of the parties and in the light of their 
most recent submissions, a document defining its Terms 
of Reference. This document shall include the following 
particulars:

a) the names in full, description, address and other 
contact details of each of the parties and of any 
person(s) representing a party in the arbitration;

b) the addresses to which notifications and commu-
nications arising in the course of the arbitration 
may be made;

c) a summary of the parties’ respective claims and 
of the relief sought by each party, together with 
the amounts of any quantified claims and, to the 
extent possible, an estimate of the monetary value 

of any other claims;
d) unless the arbitral tribunal considers it inappropri-

ate, a list of issues to be determined;
e) the names in full, address and other contact details 

of each of the arbitrators;
f)  the place of the arbitration; and
g)  particulars of the applicable procedural rules and, 

if such is the case, reference to the power con-
ferred upon the arbitral tribunal to act as amiable 
compositeur or to decide ex aequo et bono.

2 
The Terms of Reference shall be signed by the parties and 
the arbitral tribunal. Within 30 days of the date on which 
the file has been transmitted to it, the arbitral tribunal shall 
transmit to the Court the Terms of Reference signed by it 
and by the parties. The Court may extend this time limit 
pursuant to a reasoned request from the arbitral tribunal or 
on its own initiative if it decides it is necessary to do so.

3
If any of the parties refuses to take part in the drawing up 
of the Terms of Reference or to sign the same, they shall 
be submitted to the Court for approval. When the Terms 
of Reference have been signed in accordance with Arti-
cle 23(2) or approved by the Court, the arbitration shall 
proceed.

4
After the Terms of Reference have been signed or approved 
by the Court, no party shall make new claims which fall 
outside the limits of the Terms of Reference unless it has 
been authorized to do so by the arbitral tribunal, which 
shall consider the nature of such new claims, the stage of 
the arbitration and other relevant circumstances.

Article 24: Case Management Conference and 
Procedural Timetable

1
When drawing up the Terms of Reference or as soon as 
possible thereafter, the arbitral tribunal shall convene a case 
management conference to consult the parties on proce-
dural measures that may be adopted pursuant to Article 
22(2). Such measures may include one or more of the case 
management techniques described in Appendix IV. 

2
During or following such conference, the arbitral tribunal 
shall establish the procedural timetable that it intends to 
follow for the conduct of the arbitration. The procedural 
timetable and any modifications thereto shall be communi-
cated to the Court and the parties.
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3
To ensure continued effective case management, the arbitral 
tribunal, after consulting the parties by means of a further 
case management conference or otherwise, may adopt 
further procedural measures or modify the procedural 
timetable.

4
Case management conferences may be conducted through 
a meeting in person, by video conference, telephone or 
similar means of communication. In the absence of an 
agreement of the parties, the arbitral tribunal shall deter-
mine the means by which the conference will be conducted. 
The arbitral tribunal may request the parties to submit case 
management proposals in advance of a case management 
conference and may request the attendance at any case 
management conference of the parties in person or through 
an internal representative.

Article 25: Establishing the Facts of the Case

1
The arbitral tribunal shall proceed within as short a time as 
possible to establish the facts of the case by all appropriate 
means.

2
After studying the written submissions of the parties and 
all documents relied upon, the arbitral tribunal shall hear 
the parties together in person if any of them so requests or, 
failing such a request, it may of its own motion decide to 
hear them.

3
The arbitral tribunal may decide to hear witnesses, experts 
appointed by the parties or any other person, in the pres-
ence of the parties, or in their absence provided they have 
been duly summoned.

4
The arbitral tribunal, after having consulted the parties, 
may appoint one or more experts, define their terms of 
reference and receive their reports. At the request of a party, 
the parties shall be given the opportunity to question at a 
hearing any such expert.

5
At any time during the proceedings, the arbitral tribunal 
may summon any party to provide additional evidence.

6
The arbitral tribunal may decide the case solely on the doc-
uments submitted by the parties unless any of the parties 
requests a hearing.

Article 26: Hearings

1
When a hearing is to be held, the arbitral tribunal, giving 
reasonable notice, shall summon the parties to appear 
before it on the day and at the place fixed by it.

2
If any of the parties, although duly summoned, fails to 
appear without valid excuse, the arbitral tribunal shall have 
the power to proceed with the hearing.

3
The arbitral tribunal shall be in full charge of the hearings, 
at which all the parties shall be entitled to be present. Save 
with the approval of the arbitral tribunal and the parties, 
persons not involved in the proceedings shall not be admit-
ted.

4
The parties may appear in person or through duly autho-
rized representatives. In addition, they may be assisted by 
advisers.

Article 27: Closing of the Proceedings and Date 
for Submission of Draft Awards

As soon as possible after the last hearing concerning mat-
ters to be decided in an award or the filing of the last autho-
rized submissions concerning such matters, whichever is 
later, the arbitral tribunal shall:

a)  declare the proceedings closed with respect to the 
matters to be decided in the award; and 

b)  inform the Secretariat and the parties of the date 
by which it expects to submit its draft award to the 
Court for approval pursuant to Article 34. 

After the proceedings are closed, no further submission 
or argument may be made, or evidence produced, with 
respect to the matters to be decided in the award, unless 
requested or authorized by the arbitral tribunal.

Article 28: Conservatory and Interim Measures

1
Unless the parties have otherwise agreed, as soon as the file 
has been transmitted to it, the arbitral tribunal may, at the 
request of a party, order any interim or conservatory mea-
sure it deems appropriate. The arbitral tribunal may make 
the granting of any such measure subject to appropriate 
security being furnished by the requesting party. Any such 
measure shall take the form of an order, giving reasons, or 
of an award, as the arbitral tribunal considers appropriate.
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2
Before the file is transmitted to the arbitral tribunal, and 
in appropriate circumstances even thereafter, the parties 
may apply to any competent judicial authority for interim 
or conservatory measures. The application of a party to a 
judicial authority for such measures or for the implemen-
tation of any such measures ordered by an arbitral tribunal 
shall not be deemed to be an infringement or a waiver of 
the arbitration agreement and shall not affect the relevant 
powers reserved to the arbitral tribunal. Any such applica-
tion and any measures taken by the judicial authority must 
be notified without delay to the Secretariat. The Secretariat 
shall inform the arbitral tribunal thereof.

Article 29: Emergency Arbitrator

1
A party that needs urgent interim or conservatory measures 
that cannot await the constitution of an arbitral tribunal 
(“Emergency Measures”) may make an application for such 
measures pursuant to the Emergency Arbitrator Rules in 
Appendix V. Any such application shall be accepted only if 
it is received by the Secretariat prior to the transmission of 
the file to the arbitral tribunal pursuant to Article 16 and 
irrespective of whether the party making the application 
has already submitted its Request for Arbitration.

2
The emergency arbitrator’s decision shall take the form of 
an order. The parties undertake to comply with any order 
made by the emergency arbitrator.

3
The emergency arbitrator’s order shall not bind the arbi-
tral tribunal with respect to any question, issue or dispute 
determined in the order. The arbitral tribunal may modify, 
terminate or annul the order or any modification thereto 
made by the emergency arbitrator.

4
The arbitral tribunal shall decide upon any party’s requests 
or claims related to the emergency arbitrator proceedings, 
including the reallocation of the costs of such proceedings 
and any claims arising out of or in connection with the 
compliance or non-compliance with the order.

5
Articles 29(1)–29(4) and the Emergency Arbitrator Rules 
set forth in Appendix V (collectively the “Emergency Arbi-
trator Provisions”) shall apply only to parties that are either 
signatories of the arbitration agreement under the Rules 
that is relied upon for the application or successors to such 
signatories.

6
The Emergency Arbitrator Provisions shall not apply if:

a) the arbitration agreement under the Rules was 
concluded before 1 January 2012; 

b) the parties have agreed to opt out of the Emergen-
cy Arbitrator Provisions; or

c) the parties have agreed to another pre-arbitral 
procedure that provides for the granting of con-
servatory, interim or similar measures.

7
The Emergency Arbitrator Provisions are not intended to 
prevent any party from seeking urgent interim or conser-
vatory measures from a competent judicial authority at 
any time prior to making an application for such measures, 
and in appropriate circumstances even thereafter, pursuant 
to the Rules. Any application for such measures from a 
competent judicial authority shall not be deemed to be an 
infringement or a waiver of the arbitration agreement. Any 
such application and any measures taken by the judicial 
authority must be notified without delay to the Secretariat.

Article 30: Expedited Procedure 

1
By agreeing to arbitration under the Rules, the parties agree 
that this Article 30 and the Expedited Procedure Rules set 
forth in Appendix VI (collectively the “Expedited Proce-
dure Provisions”) shall take precedence over any contrary 
terms of the arbitration agreement. 

2
The Expedited Procedure Rules set forth in Appendix VI 
shall apply if:

a) the amount in dispute does not exceed the limit 
set out in Article 1(2) of Appendix VI at the time 
of the communication referred to in Article 1(3) of 
that Appendix; or

b) the parties so agree.

3
The Expedited Procedure Provisions shall not apply if:

a) the arbitration agreement under the Rules was 
concluded before the date on which the Expedited 
Procedure Provisions came into force; 

b) the parties have agreed to opt out of the Expedited 
Procedure Provisions; or

c) the Court, upon the request of a party before the 
constitution of the arbitral tribunal or on its own 
motion, determines that it is inappropriate in the 
circumstances to apply the Expedited Procedure 
Provisions.
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AWARDS

Article 31: Time Limit for the Final Award

1
The time limit within which the arbitral tribunal must 
render its final award is six months. Such time limit shall 
start to run from the date of the last signature by the arbi-
tral tribunal or by the parties of the Terms of Reference or, 
in the case of application of Article 23(3), the date of the 
notification to the arbitral tribunal by the Secretariat of the 
approval of the Terms of Reference by the Court. The Court 
may fix a different time limit based upon the procedural 
timetable established pursuant to Article 24(2).

2
The Court may extend the time limit pursuant to a rea-
soned request from the arbitral tribunal or on its own 
initiative if it decides it is necessary to do so.

Article 32: Making of the Award

1
When the arbitral tribunal is composed of more than one 
arbitrator, an award is made by a majority decision. If there 
is no majority, the award shall be made by the president of 
the arbitral tribunal alone.

2
The award shall state the reasons upon which it is based.

3
The award shall be deemed to be made at the place of the 
arbitration and on the date stated therein.

Article 33: Award by Consent

If the parties reach a settlement after the file has been trans-
mitted to the arbitral tribunal in accordance with Article 
16, the settlement shall be recorded in the form of an award 
made by consent of the parties, if so requested by the par-
ties and if the arbitral tribunal agrees to do so.

Article 34: Scrutiny of the Award by the Court

Before signing any award, the arbitral tribunal shall submit 
it in draft form to the Court. The Court may lay down 
modifications as to the form of the award and, without 
affecting the arbitral tribunal’s liberty of decision, may also 
draw its attention to points of substance. No award shall be 
rendered by the arbitral tribunal until it has been approved 
by the Court as to its form.

Article 35: Notification, Deposit and 
 Enforceability of the Award

1
Once an award has been made, the Secretariat shall notify 
to the parties the text signed by the arbitral tribunal, 
provided always that the costs of the arbitration have been 
fully paid to the ICC by the parties or by one of them.

2
Additional copies certified true by the Secretary General 
shall be made available on request and at any time to the 
parties, but to no one else.

3
By virtue of the notification made in accordance with Ar-
ticle 35(1), the parties waive any other form of notification 
or deposit on the part of the arbitral tribunal.

4
An original of each award made in accordance with the 
Rules shall be deposited with the Secretariat.

5
The arbitral tribunal and the Secretariat shall assist the 
parties in complying with whatever further formalities may 
be necessary.

6
Every award shall be binding on the parties. By submitting 
the dispute to arbitration under the Rules, the parties un-
dertake to carry out any award without delay and shall be 
deemed to have waived their right to any form of recourse 
insofar as such waiver can validly be made.

Article 36: Correction and Interpretation of the 
Award; Remission of Awards

1
On its own initiative, the arbitral tribunal may correct a 
clerical, computational or typographical error, or any errors 
of similar nature contained in an award, provided such 
correction is submitted for approval to the Court within 30 
days of the date of such award.

2
Any application of a party for the correction of an error of 
the kind referred to in Article 36(1), or for the interpreta-
tion of an award, must be made to the Secretariat within 30 
days of the receipt of the award by such party, in a number 
of copies as stated in Article 3(1). After transmittal of the 
application to the arbitral tribunal, the latter shall grant the 
other party a short time limit, normally not exceeding 30 
days, from the receipt of the application by that party, to 
submit any comments thereon. The arbitral tribunal shall 
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submit its decision on the application in draft form to the 
Court not later than 30 days following the expiration of the 
time limit for the receipt of any comments from the other 
party or within such other period as the Court may decide.

3
A decision to correct or to interpret the award shall take 
the form of an addendum and shall constitute part of the 
award. The provisions of Articles 32, 34 and 35 shall apply 
mutatis mutandis.

4
Where a court remits an award to the arbitral tribunal, the 
provisions of Articles 32, 34, 35 and this Article 36 shall 
apply mutatis mutandis to any addendum or award made 
pursuant to the terms of such remission. The Court may 
take any steps as may be necessary to enable the arbitral tri-
bunal to comply with the terms of such remission and may 
fix an advance to cover any additional fees and expenses of 
the arbitral tribunal and any additional ICC administrative 
expenses.

COSTS

Article 37: Advance to Cover the Costs of the 
Arbitration

1
After receipt of the Request, the Secretary General may 
request the claimant to pay a provisional advance in an 
amount intended to cover the costs of the arbitration

a) until the Terms of Reference have been drawn up; 
or

b) when the Expedited Procedure Provisions apply, 
until the case management conference. 

Any provisional advance paid will be considered as a partial 
payment by the claimant of any advance on costs fixed by 
the Court pursuant to this Article 37.

2
As soon as practicable, the Court shall fix the advance on 
costs in an amount likely to cover the fees and expenses 
of the arbitrators and the ICC administrative expenses for 
the claims which have been referred to it by the parties, 
unless any claims are made under Article 7 or 8 in which 
case Article 37(4) shall apply. The advance on costs fixed by 
the Court pursuant to this Article 37(2) shall be payable in 
equal shares by the claimant and the respondent.

3
Where counterclaims are submitted by the respondent 
under Article 5 or otherwise, the Court may fix separate ad-
vances on costs for the claims and the counterclaims. When 

the Court has fixed separate advances on costs, each of the 
parties shall pay the advance on costs corresponding to its 
claims.

4
Where claims are made under Article 7 or 8, the Court 
shall fix one or more advances on costs that shall be payable 
by the parties as decided by the Court. Where the Court 
has previously fixed any advance on costs pursuant to 
this Article 37, any such advance shall be replaced by the 
advance(s) fixed pursuant to this Article 37(4), and the 
amount of any advance previously paid by any party will be 
considered as a partial payment by such party of its share 
of the advance(s) on costs as fixed by the Court pursuant to 
this Article 37(4).

5
The amount of any advance on costs fixed by the Court 
pursuant to this Article 37 may be subject to readjustment 
at any time during the arbitration. In all cases, any party 
shall be free to pay any other party’s share of any advance 
on costs should such other party fail to pay its share.

6
When a request for an advance on costs has not been com-
plied with, and after consultation with the arbitral tribu-
nal, the Secretary General may direct the arbitral tribunal 
to suspend its work and set a time limit, which must be 
not less than 15 days, on the expiry of which the relevant 
claims shall be considered as withdrawn. Should the party 
in question wish to object to this measure, it must make a 
request within the aforementioned period for the matter to 
be decided by the Court. Such party shall not be prevented, 
on the ground of such withdrawal, from reintroducing the 
same claims at a later date in another proceeding.

7
If one of the parties claims a right to a set-off with regard to 
any claim, such set-off shall be taken into account in deter-
mining the advance to cover the costs of the arbitration in 
the same way as a separate claim insofar as it may require 
the arbitral tribunal to consider additional matters.

Article 38: Decision as to the Costs of the 
 Arbitration 

1
The costs of the arbitration shall include the fees and 
expenses of the arbitrators and the ICC administrative ex-
penses fixed by the Court, in accordance with the scales in 
force at the time of the commencement of the arbitration, 
as well as the fees and expenses of any experts appointed 
by the arbitral tribunal and the reasonable legal and other 
costs incurred by the parties for the arbitration.
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2
The Court may fix the fees of the arbitrators at a figure 
higher or lower than that which would result from the 
application of the relevant scale should this be deemed nec-
essary due to the exceptional circumstances of the case.

3
At any time during the arbitral proceedings, the arbitral 
tribunal may make decisions on costs, other than those to 
be fixed by the Court, and order payment.

4
The final award shall fix the costs of the arbitration and 
decide which of the parties shall bear them or in what pro-
portion they shall be borne by the parties.

5
In making decisions as to costs, the arbitral tribunal may 
take into account such circumstances as it considers rele-
vant, including the extent to which each party has con-
ducted the arbitration in an expeditious and cost-effective 
manner.

6
In the event of the withdrawal of all claims or the termina-
tion of the arbitration before the rendering of a final award, 
the Court shall fix the fees and expenses of the arbitrators 
and the ICC administrative expenses. If the parties have 
not agreed upon the allocation of the costs of the arbitra-
tion or other relevant issues with respect to costs, such mat-
ters shall be decided by the arbitral tribunal. If the arbitral 
tribunal has not been constituted at the time of such with-
drawal or termination, any party may request the Court 
to proceed with the constitution of the arbitral tribunal in 
accordance with the Rules so that the arbitral tribunal may 
make decisions as to costs.

MISCELLANEOUS

Article 39: Modified Time Limits 

1
The parties may agree to shorten the various time limits 
set out in the Rules. Any such agreement entered into 
subsequent to the constitution of an arbitral tribunal shall 
become effective only upon the approval of the arbitral 
tribunal.

2
The Court, on its own initiative, may extend any time limit 
which has been modified pursuant to Article 39(1) if it de-
cides that it is necessary to do so in order that the arbitral 
tribunal and the Court may fulfil their responsibilities in 
accordance with the Rules.

Article 40: Waiver

A party which proceeds with the arbitration without raising 
its objection to a failure to comply with any provision of 
the Rules, or of any other rules applicable to the proceed-
ings, any direction given by the arbitral tribunal, or any 
requirement under the arbitration agreement relating to 
the constitution of the arbitral tribunal or the conduct of 
the proceedings, shall be deemed to have waived its right to 
object.

Article 41: Limitation of Liability 

The arbitrators, any person appointed by the arbitral tribu-
nal, the emergency arbitrator, the Court and its members, 
the ICC and its employees, and the ICC National Commit-
tees and Groups and their employees and representatives 
shall not be liable to any person for any act or omission in 
connection with the arbitration, except to the extent such 
limitation of liability is prohibited by applicable law.

Article 42: General Rule 

In all matters not expressly provided for in the Rules, the 
Court and the arbitral tribunal shall act in the spirit of the 
Rules and shall make every effort to make sure that the 
award is enforceable at law.

APPENDIX I: STATUTES OF THE INTERNA-
TIONAL COURT OF ARBITRATION

Article 1: Function 

1 
The function of the International Court of Arbitration of 
the International Chamber of Commerce (the “Court”) is 
to ensure the application of the Rules of Arbitration of the 
International Chamber of Commerce, and it has all the 
necessary powers for that purpose. 

2 
As an autonomous body, it carries out these functions in 
complete independence from the ICC and its organs. 

3 
Its members are independent from the ICC National Com-
mittees and Groups. 

Article 2: Composition of the Court 

The Court shall consist of a President, Vice-Presidents, and 
members and alternate members (collectively designated as 
members). In its work it is assisted by its Secretariat (Secre-
tariat of the Court). 
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Article 3: Appointment 

1 
The President is elected by the ICC World Council upon the 
recommendation of the Executive Board of the ICC.

2 
The ICC World Council appoints the Vice-Presidents of the 
Court from among the members of the Court or otherwise. 

3 
Its members are appointed by the ICC World Council 
on the proposal of National Committees or Groups, one 
member for each National Committee or Group. On the 
proposal of the President of the Court, the World Council 
may appoint members in countries and territories where 
there is no National Committee or Group.

4 
On the proposal of the President of the Court, the World 
Council may appoint alternate members. 

5 
The term of office of all members, including, for the pur-
poses of this paragraph, the President and Vice-Presidents, 
is three years. If a member is no longer in a position to ex-
ercise the member’s functions, a successor is appointed by 
the World Council for the remainder of the term. Upon the 
recommendation of the Executive Board, the duration of 
the term of office of any member may be extended beyond 
three years if the World Council so decides. 

Article 4: Plenary Session of the Court 

The Plenary Sessions of the Court are presided over by 
the President or, in the President’s absence, by one of the 
Vice-Presidents designated by the President. The delibera-
tions shall be valid when at least six members are present. 
Decisions are taken by a majority vote, the President or 
Vice-President, as the case may be, having a casting vote in 
the event of a tie. 

Article 5: Committees 

The Court may set up one or more Committees and estab-
lish the functions and organization of such Committees. 

Article 6: Confidentiality 

The work of the Court is of a confidential nature which 
must be respected by everyone who participates in that 
work in whatever capacity. The Court lays down the rules 
regarding the persons who can attend the meetings of the 
Court and its Committees and who are entitled to have 

access to materials related to the work of the Court and its 
Secretariat. 

Article 7: Modification of the Rules of 
 Arbitration 

Any proposal of the Court for a modification of the Rules is 
laid before the Commission on Arbitration and ADR before 
submission to the Executive Board of the ICC for approval, 
provided, however, that the Court, in order to take account 
of developments in information technology, may propose 
to modify or supplement the provisions of Article 3 of the 
Rules or any related provisions in the Rules without laying 
any such proposal before the Commission. 

APPENDIX II: INTERNAL RULES OF 
THE INTERNATIONAL COURT OF                  
ARBITRTION

Article 1: Confidential Character of the Work 
of the International Court of Arbitration 

1 
For the purposes of this Appendix, members of the Court 
include the President and Vice-Presidents of the Court. 

2
The sessions of the Court, whether plenary or those of a 
Committee of the Court, are open only to its members and 
to the Secretariat. 

3
However, in exceptional circumstances, the President of 
the Court may invite other persons to attend. Such persons 
must respect the confidential nature of the work of the 
Court. 

4 
The documents submitted to the Court, or drawn up by it 
or the Secretariat in the course of the Court’s proceedings, 
are communicated only to the members of the Court and to 
the Secretariat and to persons authorized by the President 
to attend Court sessions. 

5 
The President or the Secretary General of the Court may 
authorize researchers undertaking work of an academic 
nature to acquaint themselves with awards and other docu-
ments of general interest, with the exception of memoran-
da, notes, statements and documents remitted by the par-
ties within the framework of arbitration proceedings.  
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6 
Such authorization shall not be given unless the beneficiary 
has undertaken to respect the confidential character of the 
documents made available and to refrain from publishing 
anything based upon information contained therein with-
out having previously submitted the text for approval to the 
Secretary General of the Court. 

7 
The Secretariat will in each case submitted to arbitration 
under the Rules retain in the archives of the Court all 
awards, Terms of Reference and decisions of the Court, 
as well as copies of the pertinent correspondence of the 
Secretariat. 

8 
Any documents, communications or correspondence 
submitted by the parties or the arbitrators may be destroyed 
unless a party or an arbitrator requests in writing within 
a period fixed by the Secretariat the return of such doc-
uments, communications or correspondence. All related 
costs and expenses for the return of those documents shall 
be paid by such party or arbitrator. 

Article 2: Participation of Members of the 
International Court of Arbitration in ICC 
Arbitration 

1 
The President and the members of the Secretariat of the 
Court may not act as arbitrators or as counsel in cases sub-
mitted to ICC arbitration. 

2 
The Court shall not appoint Vice-Presidents or members of 
the Court as arbitrators. They may, however, be proposed 
for such duties by one or more of the parties, or pursuant to 
any other procedure agreed upon by the parties, subject to 
confirmation. 

3
When the President, a Vice-President or a member of 
the Court or of the Secretariat is involved in any capacity 
whatsoever in proceedings pending before the Court, such 
person must inform the Secretary General of the Court 
upon becoming aware of such involvement. 

4 
Such person must be absent from the Court session 
whenever the matter is considered by the Court and shall 
not participate in the discussions or in the decisions of the 
Court. 

5 
Such person will not receive any material documentation 
or information pertaining to such proceedings. 

Article 3: Relations Between the Members of 
the Court and the ICC National Commit-
tees and Groups 

1 
By virtue of their capacity, the members of the Court are 
independent of the ICC National Committees and Groups 
which proposed them for appointment by the ICC World 
Council. 

2 
Furthermore, they must regard as confidential, vis-à-vis the 
said National Committees and Groups, any information 
concerning individual cases with which they have become 
acquainted in their capacity as members of the Court, ex-
cept when they have been requested by the President of the 
Court, by a Vice-President of the Court authorized by the 
President of the Court, or by the Court’s Secretary General 
to communicate specific information to their respective 
National Committees or Groups. 

Article 4: Committee of the Court 

1 
In accordance with the provisions of Article 1(4) of the 
Rules and Article 5 of Appendix I, the Court hereby estab-
lishes a Committee of the Court. 

2 
The members of the Committee consist of a president and 
at least two other members. The President of the Court 
acts as the president of the Committee. In the President’s 
absence or otherwise at the President’s request, a Vice-Pres-
ident of the Court or, in exceptional circumstances, another 
member of the Court may act as president of the Commit-
tee. 

3 
The other two members of the Committee are appointed 
by the Court from among the Vice-Presidents or the other 
members of the Court. At each Plenary Session the Court 
appoints the members who are to attend the meetings of 
the Committee to be held before the next Plenary Session. 

4 
The Committee meets when convened by its president. Two 
members constitute a quorum. 
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5 

(a) The Court shall determine the decisions that may 
be taken by the Committee. 

(b) The decisions of the Committee are taken unani-
mously. 

(c) When the Committee cannot reach a decision or 
deems it preferable to abstain, it transfers the case 
to the next Plenary Session, making any sugges-
tions it deems appropriate. 

(d) The Committee’s decisions are brought to the no-
tice of the Court at its next Plenary Session. 

6
For the purpose of expedited procedures and in accordance 
with the provisions of Article 1(4) of the Rules and Article 
5 of Appendix I, the Court may exceptionally establish a 
Committee consisting of one member. Articles 4(2), 4(3), 
4(4), 4(5), subparagraphs b) and c), of this Appendix II 
shall not apply.  

Article 5:  Court Secretariat 

1 
In the Secretary General’s absence or otherwise at the 
Secretary General’s request, the Deputy Secretary General 
and/or the General Counsel shall have the authority to 
refer matters to the Court, confirm arbitrators, certify true 
copies of awards and request the payment of a provisional 
advance, respectively provided for in Articles 6(3), 13(2), 
35(2) and 37(1) of the Rules, as well as to take the measure 
provided for in Article 37(6). 

2 
The Secretariat may, with the approval of the Court, issue 
notes and other documents for the information of the 
parties and the arbitrators, or as necessary for the proper 
conduct of the arbitral proceedings. 

3 
Offices of the Secretariat may be established outside the 
headquarters of the ICC. The Secretariat shall keep a list of 
offices designated by the Secretary General. Requests for 
Arbitration may be submitted to the Secretariat at any of its 
offices, and the Secretariat’s functions under the Rules may 
be carried out from any of its offices, as instructed by the 
Secretary General, Deputy Secretary General or General 
Counsel. 

Article 6: Scrutiny of Arbitral Awards 

When the Court scrutinizes draft awards in accordance 
with Article 34 of the Rules, it considers, to the extent 
practicable, the requirements of mandatory law at the place 
of the arbitration. 

APPENDIX III: ARBITRATION COSTS AND 
FEES

Article 1: Advance on Costs

1 
Each request to commence an arbitration pursuant to the 
Rules must be accompanied by a filing fee of US$ 5,000. 
Such payment is non-refundable and shall be credited to 
the claimant’s portion of the advance on costs.

2 
The provisional advance fixed by the Secretary General 
according to Article 37(1) of the Rules shall normally not 
exceed the amount obtained by adding together the ICC 
administrative expenses, the minimum of the fees (as set 
out in the scales hereinafter) based upon the amount of 
the claim and the expected reimbursable expenses of the 
arbitral tribunal incurred with respect to the drafting of the 
Terms of Reference or the holding of the case management 
conference. If such amount is not quantified, the provision-
al advance shall be fixed at the discretion of the Secretary 
General. Payment by the claimant shall be credited to its 
share of the advance on costs fixed by the Court. 

3 
In general, the arbitral tribunal shall, in accordance with 
Article 37(6) of the Rules, proceed only with respect to 
those claims or counterclaims in regard to which the whole 
of the advance on costs has been paid.

4 
The advance on costs fixed by the Court according to Ar-
ticles 37(2) or 37(4) of the Rules comprises the fees of the 
arbitrator or arbitrators (hereinafter referred to as “arbitra-
tor”), any arbitration-related expenses of the arbitrator and 
the ICC administrative expenses. 

5 
Each party shall pay its share of the total advance on costs 
in cash. However, if a party’s share of the advance on costs 
is greater than US$ 500,000 (the “Threshold Amount”), 
such party may post a bank guarantee for any amount 
above the Threshold Amount. The Court may modify the 
Threshold Amount at any time at its discretion. 

6
The Court may authorize the payment of advances on costs, 
or any party’sshare thereof, in instalments, subject to such 
conditions as the Court thinks fit, including the payment of 
additional ICC administrative expenses.
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7
A party that has already paid in full its share of the advance 
on costs fixed by the Court may, in accordance with Article 
37(5) of the Rules, pay the unpaid portion of the advance 
owed by the defaulting party by posting a bank guarantee. 

8
When the Court has fixed separate advances on costs 
pursuant to Article 37(3) of the Rules, the Secretariat shall 
invite each party to pay the amount of the advance corre-
sponding to its respective claim(s). 

9 
When, as a result of the fixing of separate advances on 
costs, the separate advance fixed for the claim of either par-
ty exceeds one half of such global advance as was previous-
ly fixed (in respect of the same claims and counterclaims 
that are the subject of separate advances), a bank guarantee 
may be posted to cover any such excess amount. In the 
event that the amount of the separate advance is subse-
quently increased, at least one half of the increase shall be 
paid in cash. 

10 
The Secretariat shall establish the terms governing all bank 
guarantees which the parties may post pursuant to the 
above provisions. 

11
As provided in Article 37(5) of the Rules, the advance on 
costs may be subject to readjustment at any time during the 
arbitration, in particular to take into account fluctuations 
in the amount in dispute, changes in the amount of the esti-
mated expenses of the arbitrator, or the evolving difficulty 
or complexity of arbitration proceedings. 

12 
Before any expertise ordered by the arbitral tribunal can 
be commenced, the parties, or one of them, shall pay an 
advance on costs fixed by the arbitral tribunal sufficient to 
cover the expected fees and expenses of the expert as deter-
mined by the arbitral tribunal. The arbitral tribunal shall be 
responsible for ensuring the payment by the parties of such 
fees and expenses. 

13
The amounts paid as advances on costs do not yield interest 
for the parties or the arbitrator. 

Article 2: Costs and Fees 

1 
Subject to Article 38(2) of the Rules, the Court shall fix the 
fees of the arbitrator in accordance with the scales hereinaf-
ter set out or, where the amount in dispute is not stated, at 

its discretion. 

2 
In setting the arbitrator’s fees, the Court shall take into con-
sideration the diligence and efficiency of the arbitrator, the 
time spent, the rapidity of the proceedings, the complexity 
of the dispute and the timeliness of the submission of the 
draft award, so as to arrive at a figure within the limits spec-
ified or, in exceptional circumstances (Article 38(2) of the 
Rules), at a figure higher or lower than those limits. 

3 
When a case is submitted to more than one arbitrator, the 
Court, at its discretion, shall have the right to increase 
the total fees up to a maximum which shall normally not 
exceed three times the fees of one arbitrator. 

4 
The arbitrator’s fees and expenses shall be fixed exclusively 
by the Court as required by the Rules. Separate fee arrange-
ments between the parties and the arbitrator are contrary to 
the Rules.
 

5 
The Court shall fix the ICC administrative expenses of 
each arbitration in accordance with the scales hereinafter 
set out or, where the amount in dispute is not stated, at its 
discretion. Where the parties have agreed upon additional 
services, or in exceptional circumstances, the Court may 
fix the ICC administrative expenses at a lower or higher 
figure than that which would result from the application of 
such scale, provided that such expenses shall normally not 
exceed the maximum amount of the scale. 

6 
At any time during the arbitration, the Court may fix as 
payable a portion of the ICC administrative expenses cor-
responding to services that have already been performed by 
the Court and the Secretariat.  

7 
The Court may require the payment of administrative ex-
penses in addition to those provided in the scale of admin-
istrative expenses as a condition for holding an arbitration 
in abeyance at the request of the parties or of one of them 
with the acquiescence of the other. 

8
If an arbitration terminates before the rendering of a final 
award, the Court shall fix the fees and expenses of the arbi-
trators and the ICC administrative expenses at its discre-
tion, taking into account the stage attained by the arbitral 
proceedings and any other relevant circumstances. 

9
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Any amount paid by the parties as an advance on costs ex-
ceeding the costs of the arbitration fixed by the Court shall 
be reimbursed to the parties having regard to the amounts 
paid. 

10 
In the case of an application under Article 36(2) of the 
Rules or of a remission pursuant to Article 36(4) of the 
Rules, the Court may fix an advance to cover additional fees 
and expenses of the arbitral tribunal and additional ICC 
administrative expenses and may make the transmission 
of such application to the arbitral tribunal subject to the 
prior cash payment in full to the ICC of such advance. The 
Court shall fix at its discretion the costs of the procedure 
following an application or a remission, which shall include 
any possible fees of the arbitrator and ICC administrative 
expenses, when approving the decision of the arbitral 
tribunal. 

11
The Secretariat may require the payment of administra-
tive expenses in addition to those provided in the scale of 
administrative expenses for any expenses arising in relation 

to a request pursuant to Article 35(5) of the Rules. 

12
When an arbitration is preceded by proceedings under the 
ICC Mediation Rules, one half of the ICC administrative 
expenses paid for such proceedings shall be credited to the 
ICC administrative expenses of the arbitration. 

13
Amounts paid to the arbitrator do not include any possible 
value added tax (VAT) or other taxes or charges and im-
posts applicable to the arbitrator’s fees. Parties have a duty 
to pay any such taxes or charges; however, the recovery of 
any such charges or taxes is a matter solely between the 
arbitrator and the parties. 

14
Any ICC administrative expenses may be subject to value 
added tax (VAT) or charges of a similar nature at the pre-
vailing rate. 

SCALES OF ADMINISTRATIVE EXPENSES AND ARBITRATOR’S FEES 
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Article 3: Scales of Administrative Expenses 
and Arbitrator’s Fees 

1 
The scales of administrative expenses and arbitrator’s fees 
set forth below shall be effective as of 1 January 2017 in 
respect of all arbitrations commenced on or after such date, 
irrespective of the version of the Rules applying to such 
arbitrations. 

2 
To calculate the ICC administrative expenses and the 
arbitrator’s fees, the amounts calculated for each successive 
tranche of the amount in dispute must be added together, 
except that where the amount in dispute is over US$ 500 
million, a flat amount of US$ 150,000 shall constitute the 
entirety of the ICC administrative expenses. 

3
The scales of administrative expenses and arbitrator’s 
fees for the expedited procedure set forth below shall be 
effective as of 1 March 2017 in respect of all arbitrations 
commenced on or after such date, irrespective of the 
version of the Rules applying to such arbitrations. When 
parties have agreed to the expedited procedure pursuant to 
Article 30(2), subparagraph b), the scales for the expedited 
procedure will apply.

4 
All amounts fixed by the Court or pursuant to any of the 
appendices to the Rules are payable in US$ except where 

prohibited by law or decided otherwise by the Court, in 
which case the ICC may apply a different scale and fee 
arrangement in another currency.
 

SCALES OF ADMINISTRATIVE EXPENSES 
AND ARBITRATOR’S FEES FOR THE 
EXPEDITED PROCEDURE

APPENDIX IV: CASE MANAGEMENT TECH-
NIQUES

The following are examples of case management techniques 
that can be used by the arbitral tribunal and the parties for 
controlling time and cost. Appropriate control of time and 
cost is important in all cases. In cases of low complexity 
and low value, it is particularly important to ensure that 
time and costs are proportionate to what is at stake in the 
dispute.

a)  Bifurcating the proceedings or rendering one or 
more partial awards on key issues, when doing 
so may genuinely be expected to result in a more 
efficient resolution of the case. 

b)  Identifying issues that can be resolved by agree-
ment between the parties or their experts.

c)  Identifying issues to be decided solely on the basis 
of documents rather than through oral evidence 
or legal argument at a hearing.

d) Production of documentary evidence:
(i) requiring the parties to produce with their 

submissions the documents on which they 
rely;
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(ii) avoiding requests for document production 
when appropriate in order to control time and 
cost;

(iii) in those cases where requests for doc-
ument production are considered appropri-
ate, limiting such requests to documents or 
categories of documents that are relevant and 
material to the outcome of the case; 

(iv) establishing reasonable time limits for the 
production of documents;

(v) using a schedule of document production to 
facilitate the resolution of issues in relation to 
the production of documents.

e)  Limiting the length and scope of written submis-
sions and written and oral witness evidence (both 
fact witnesses and experts) so as to avoid repeti-
tion and maintain a focus on key issues.

f)  Using telephone or video conferencing for pro-
cedural and other hearings where attendance in 
person is not essential and use of IT that enables 
online communication among the parties, the 
arbitral tribunal and the Secretariat of the Court.

g) Organizing a pre-hearing conference with the arbi-
tral tribunal at which arrangements for a hearing 
can be discussed and agreed and the arbitral 
tribunal can indicate to the parties issues on which 
it would like the parties to focus at the hearing.

h)  Settlement of disputes:
(i) informing the parties that they are free to settle 

all or part of the dispute either by negotiation 
or through any form of amicable dispute reso-
lution methods such as, for example, mediation 
under the ICC Mediation Rules; 

(ii) where agreed between the parties and the 
arbitral tribunal, the arbitral tribunal may take 
steps to facilitate settlement of the dispute, pro-
vided that every effort is made to ensure that 
any subsequent award is enforceable at law.

Additional techniques are described in the ICC publication 
entitled “Controlling Time and Costs in Arbitration”.

APPENDIX V: EMERGENCY ARBITRATOR 
RULES

Article 1: Application for Emergency Measures

1
A party wishing to have recourse to an emergency arbitra-
tor pursuant to Article 29 of the Rules of Arbitration of the 
ICC (the “Rules”) shall submit its Application for Emer-
gency Measures (the “Application”) to the Secretariat at any 
of the offices specified in the Internal Rules of the Court in 
Appendix II to the Rules.

2
The Application shall be supplied in a number of copies suf-
ficient to provide one copy for each party, plus one for the 
emergency arbitrator, and one for the Secretariat.

3
The Application shall contain the following information:

a) the name in full, description, address and other 
contact details of each of the parties;

b)  the name in full, address and other contact details 
of any person(s) representing the applicant;

c)  a description of the circumstances giving rise to 
the Application and of the underlying dispute 
referred or to be referred to arbitration; 

d)  a statement of the Emergency Measures sought;
e)  the reasons why the applicant needs urgent inter-

im or conservatory measures that cannot await the 
constitution of an arbitral tribunal; 

f)  any relevant agreements and, in particular, the 
arbitration agreement;

g)  any agreement as to the place of the arbitration, 
the applicable rules of law or the language of the 
arbitration;

h)  proof of payment of the amount referred to in 
Article 7(1) of this Appendix; and

i)  any Request for Arbitration and any other submis-
sions in connection with the underlying dispute, 
which have been filed with the Secretariat by any 
of the parties to the emergency arbitrator proceed-
ings prior to the making of the Application.

The Application may contain such other documents or in-
formation as the applicant considers appropriate or as may 
contribute to the efficient examination of the Application.

4
The Application shall be drawn up in the language of the 
arbitration if agreed upon by the parties or, in the absence 
of any such agreement, in the language of the arbitration 
agreement.

5
If and to the extent that the President of the Court (the 
“President”) considers, on the basis of the information con-
tained in the Application, that the Emergency Arbitrator 
Provisions apply with reference to Article 29(5) and Article 
29(6) of the Rules, the Secretariat shall transmit a copy of 
the Application and the documents annexed thereto to the 
responding party. If and to the extent that the President 
considers otherwise, the Secretariat shall inform the parties 
that the emergency arbitrator proceedings shall not take 
place with respect to some or all of the parties and shall 
transmit a copy of the Application to them for information.
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6
The President shall terminate the emergency arbitrator pro-
ceedings if a Request for Arbitration has not been received 
by the Secretariat from the applicant within 10 days of the 
Secretariat’s receipt of the Application, unless the emer-
gency arbitrator determines that a longer period of time is 
necessary.

Article 2: Appointment of the Emergency 
Arbitrator; Transmission of the File 

1
The President shall appoint an emergency arbitrator within 
as short a time as possible, normally within two days from 
the Secretariat’s receipt of the Application.

2
No emergency arbitrator shall be appointed after the file 
has been transmitted to the arbitral tribunal pursuant to 
Article 16 of the Rules. An emergency arbitrator appointed 
prior thereto shall retain the power to make an order within 
the time limit permitted by Article 6(4) of this Appendix.

3
Once the emergency arbitrator has been appointed, the Sec-
retariat shall so notify the parties and shall transmit the file 
to the emergency arbitrator. Thereafter, all written commu-
nications from the parties shall be submitted directly to the 
emergency arbitrator with a copy to the other party and the 
Secretariat. A copy of any written communications from 
the emergency arbitrator to the parties shall be submitted 
to the Secretariat.

4
Every emergency arbitrator shall be and remain impartial 
and independent of the parties involved in the dispute.

5 
Before being appointed, a prospective emergency arbitrator 
shall sign a statement of acceptance, availability, impartiality 
and independence. The Secretariat shall provide a copy of 
such statement to the parties.

6
An emergency arbitrator shall not act as an arbitrator in 
any arbitration relating to the dispute that gave rise to the 
Application.

Article 3: Challenge of an Emergency Arbitra-
tor

1
A challenge against the emergency arbitrator must be made 
within three days from receipt by the party making the 

challenge of the notification of the appointment or from 
the date when that party was informed of the facts and 
circumstances on which the challenge is based if such date 
is subsequent to the receipt of such notification.

2
The challenge shall be decided by the Court after the 
Secretariat has afforded an opportunity for the emergency 
arbitrator and the other party or parties to provide com-
ments in writing within a suitable period of time.

Article 4: Place of the Emergency Arbitrator 
Proceedings 

1
If the parties have agreed upon the place of the arbitration, 
such place shall be the place of the emergency arbitra-
tor proceedings. In the absence of such agreement, the 
President shall fix the place of the emergency arbitrator 
proceedings, without prejudice to the determination of 
the place of the arbitration pursuant to Article 18(1) of the 
Rules.

2
Any meetings with the emergency arbitrator may be 
conducted through a meeting in person at any location the 
emergency arbitrator considers appropriate or by video 
conference, telephone or similar means of communication.

Article 5: Proceedings 

1
The emergency arbitrator shall establish a procedural 
timetable for the emergency arbitrator proceedings within 
as short a time as possible, normally within two days from 
the transmission of the file to the emergency arbitrator 
pursuant to Article 2(3) of this Appendix.

2
The emergency arbitrator shall conduct the proceedings in 
the manner which the emergency arbitrator considers to be 
appropriate, taking into account the nature and the urgency 
of the Application. In all cases, the emergency arbitrator 
shall act fairly and impartially and ensure that each party 
has a reasonable opportunity to present its case.

Article 6: Order 

1
Pursuant to Article 29(2) of the Rules, the emergency 
arbitrator’s decision shall take the form of an order (the 
“Order”).
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2
In the Order, the emergency arbitrator shall determine 
whether the Application is admissible pursuant to Article 
29(1) of the Rules and whether the emergency arbitrator 
has jurisdiction to order Emergency Measures.

3
The Order shall be made in writing and shall state the rea-
sons upon which it is based. It shall be dated and signed by 
the emergency arbitrator.

4
The Order shall be made no later than 15 days from the 
date on which the file was transmitted to the emergency 
arbitrator pursuant to Article 2(3) of this Appendix. The 
President may extend the time limit pursuant to a reasoned 
request from the emergency arbitrator or on the President’s 
own initiative if the President decides it is necessary to do 
so.

5
Within the time limit established pursuant to Article 6(4) 
of this Appendix, the emergency arbitrator shall send the 
Order to the parties, with a copy to the Secretariat, by any 
of the means of communication permitted by Article 3(2) 
of the Rules that the emergency arbitrator considers will 
ensure prompt receipt.

6
The Order shall cease to be binding on the parties upon: 

a) the President’s termination of the emergency arbi-
trator proceedings pursuant to Article 1(6) of this 
Appendix;

b) the acceptance by the Court of a challenge against 
the emergency arbitrator pursuant to Article 3 of 
this Appendix; 

c)  the arbitral tribunal’s final award, unless the arbi-
tral tribunal expressly decides otherwise; or 

d) the withdrawal of all claims or the termination 
of the arbitration before the rendering of a final 
award. 

7
The emergency arbitrator may make the Order subject 
to such conditions as the emergency arbitrator thinks fit, 
including requiring the provision of appropriate security.

8
Upon a reasoned request by a party made prior to the 
transmission of the file to the arbitral tribunal pursuant to 
Article 16 of the Rules, the emergency arbitrator may modi-
fy, terminate or annul the Order.

Article 7: Costs of the Emergency Arbitrator 
Proceedings

1
The applicant must pay an amount of US$ 40,000, consist-
ing of US$ 10,000 for ICC administrative expenses and US$ 
30,000 for the emergency arbitrator’s fees and expenses. 
Notwithstanding Article 1(5) of this Appendix, the Applica-
tion shall not be notified until the payment of US$ 40,000 is 
received by the Secretariat.

2
The President may, at any time during the emergency arbi-
trator proceedings, decide to increase the emergency arbi-
trator’s fees or the ICC administrative expenses taking into 
account, inter alia, the nature of the case and the nature and 
amount of work performed by the emergency arbitrator, the 
Court, the President and the Secretariat. If the party which 
submitted the Application fails to pay the increased costs 
within the time limit fixed by the Secretariat, the Applica-
tion shall be considered as withdrawn.

3
The emergency arbitrator’s Order shall fix the costs of the 
emergency arbitrator proceedings and decide which of the 
parties shall bear them or in what proportion they shall be 
borne by the parties.

4
The costs of the emergency arbitrator proceedings include 
the ICC administrative expenses, the emergency arbitra-
tor’s fees and expenses and the reasonable legal and other 
costs incurred by the parties for the emergency arbitrator 
proceedings.

5
In the event that the emergency arbitrator proceedings do 
not take place pursuant to Article 1(5) of this Appendix or 
are otherwise terminated prior to the making of an Order, 
the President shall determine the amount to be reimbursed 
to the applicant, if any. An amount of US$ 5,000 for ICC 
administrative expenses is non-refundable in all cases.

Article 8: General Rule

1
The President shall have the power to decide, at the Presi-
dent’s discretion, all matters relating to the administration 
of the emergency arbitrator proceedings not expressly 
provided for in this Appendix.

2
In the President’s absence or otherwise at the President’s 
request, any of the Vice-Presidents of the Court shall have 
the power to take decisions on behalf of the President.
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3
In all matters concerning emergency arbitrator proceedings 
not expressly provided for in this Appendix, the Court, 
the President and the emergency arbitrator shall act in the 
spirit of the Rules and this Appendix.

APPENDIX VI: EXPEDITED PROCEDURE 
RULES

Article 1: Application of the Expedited 
Procedure Rules

1
Insofar as Article 30 of the Rules of Arbitration of the ICC 
(the “Rules”) and this Appendix VI do not provide oth-
erwise, the Rules shall apply to an arbitration under the 
Expedited Procedure Rules.

2
The amount referred to in Article 30(2), subparagraph a), 
of the Rules is US$ 2,000,000.

3
Upon receipt of the Answer to the Request pursuant to 
Article 5 of the Rules, or upon expiry of the time limit for 
the Answer or at any relevant time thereafter and subject 
to Article 30(3) of the Rules, the Secretariat will inform the 
parties that the Expedited Procedure Provisions shall apply 
in the case. 

4
The Court may, at any time during the arbitral proceed-
ings, on its own motion or upon the request of a party, and 
after consultation with the arbitral tribunal and the parties, 
decide that the Expedited Procedure Provisions shall no 
longer apply to the case. In such case, unless the Court 
considers that it is appropriate to replace and/or reconsti-
tute the arbitral tribunal, the arbitral tribunal shall remain 
in place.  

Article 2: Constitution of the Arbitral Tribunal

1
The Court may, notwithstanding any contrary provision of 
the arbitration agreement, appoint a sole arbitrator.

2
The parties may nominate the sole arbitrator within a time 
limit to be fixed by the Secretariat. In the absence of such 
nomination, the sole arbitrator shall be appointed by the 
Court within as short a time as possible.

Article 3: Proceedings

1
Article 23 of the Rules shall not apply to an arbitration 
under the Expedited Procedure Rules.

2
After the arbitral tribunal has been constituted, no party 
shall make new claims, unless it has been authorized to do 
so by the arbitral tribunal, which shall consider the nature 
of such new claims, the stage of the arbitration, any cost 
implications and any other relevant circumstances.

3
The case management conference convened pursuant to 
Article 24 of the Rules shall take place no later than 15 days 
after the date on which the file was transmitted to the arbi-
tral tribunal. The Court may extend this time limit pursu-
ant to a reasoned request from the arbitral tribunal or on its 
own initiative if it decides it is necessary to do so.  

4
The arbitral tribunal shall have discretion to adopt such 
procedural measures as it considers appropriate. In par-
ticular, the arbitral tribunal may, after consultation with 
the parties, decide not to allow requests for document 
production or to limit the number, length and scope of 
written submissions and written witness evidence (both 
fact witnesses and experts). 

5
The arbitral tribunal may, after consulting the parties, 
decide the dispute solely on the basis of the documents 
submitted by the parties, with no hearing and no examina-
tion of witnesses or experts. When a hearing is to be held, 
the arbitral tribunal may conduct it by videoconference, 
telephone or similar means of communication. 

Article 4: Award

1
The time limit within which the arbitral tribunal must ren-
der its final award is six months from the date of the case 
management conference. The Court may extend the time 
limit pursuant to Article 31(2) of the Rules. 

2
The fees of the arbitral tribunal shall be fixed according to 
the scales of administrative expenses and arbitrator’s fees 
for the expedited procedure set out in Appendix III.

Article 5: General Rule

In all matters concerning the expedited procedure not 
expressly provided for in this Appendix, the Court and the 
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arbitral tribunal shall act in the spirit of the Rules and this 
Appendix.
 

ICC MEDIATION RULES

ARTICLE 1 
Introductory Provisions

1  The Mediation Rules (the “Rules”) of the International 
Chamber of Commerce (the “ICC”) are administered 
by the ICC International Centre for ADR (the “Cen-
tre”), which is a separate administrative body within 
the ICC.

2  The Rules provide for the appointment of a neutral 
third party (the “Mediator”) to assist the parties in 
settling their dispute.

3  Mediation shall be used under the Rules unless, prior 
to the confirmation or appointment of the Mediator or 
with the agreement of the Mediator, the parties agree 
upon a different settlement procedure or a combina-
tion of settlement procedures. The term “mediation” as 
used in the Rules shall be deemed to cover such settle-
ment procedure or procedures and the term “Media-
tor” shall be deemed to cover the neutral who conducts 
such settlement procedure or procedures. Whatever 
settlement procedure is used, the term “Proceedings” 
as used in the Rules refers to the process beginning 
with its commencement and ending with its termina-
tion pursuant to the Rules.

4  All of the parties may agree to modify any of the 
provisions of the Rules, provided, however, that the 
Centre may decide not to administer the Proceedings 
if, in its discretion, it considers that any such modifi-
cation is not in the spirit of the Rules. At any time after 
the confirmation or appointment of the Mediator, any 
agreement to modify the provisions of the Rules shall 
also be subject to the approval of the Mediator.

5  The Centre is the only body authorized to administer 
Proceedings under the Rules.

 
ARTICLE 2:  Commencement Where 

there is an Agreement to Refer to the Rules

1     Where there is an agreement between the parties to 
refer their dispute to the Rules, any party or parties 
wishing to commence mediation pursuant to the Rules 
shall file a written Request for Mediation (the “Re-
quest”) with the Centre. The Request shall include:

a) the names, addresses, telephone numbers, email 
addresses and any other contact details of the par-
ties to the dispute and of any person(s) represent-
ing the parties in the Proceedings;

b) a description of the dispute including, if possible, 
an assessment of its value;

c) any agreement to use a settlement procedure other 
than mediation, or, in the absence thereof, any 
proposal for such other settlement procedure that 
the party filing the Request may wish to make;

d) any agreement as to time limits for conducting the 
mediation, or, in the absence thereof, any proposal 
with respect thereto;

e) any agreement as to the language(s) of the media-
tion, or, in the absence thereof, any proposal as to 
such language(s);

f) any agreement as to the location of any physical 
meetings, or, in the absence thereof, any proposal 
as to such location;

g) any joint nomination by all of the parties of a 
Mediator or any agreement of all of the parties as 
to the attributes of a Mediator to be appointed by 
the Centre where no joint nomination has been 
made, or, in the absence of any such agreement, 
any proposal as to the attributes of a Mediator;

h) a copy of any written agreement under which the 
Request is made.

2    Together with the Request, the party or parties filing 
the Request shall pay the filing fee required by the Ap-
pendix hereto in force on the date the Request is filed.

3  The party or parties filing the Request shall simulta-
neously send a copy of the Request to all other parties, 
unless the Request has been filed jointly by all parties.

4  The Centre shall acknowledge receipt of the Request 
and of the filing fee in writing to the parties.

5  Where there is an agreement to refer to the Rules, the 
date on which the Request is received by the Centre 
shall, for all purposes, be deemed to be the date of the 
commencement of the Proceedings.

6  Where the parties have agreed that a time limit for 
settling the dispute pursuant to the Rules shall start 
running from the filing of a Request, such filing, for 
the exclusive purpose of determining the starting point 
of the time limit, shall be deemed to have been made 
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on the date the Centre acknowledges receipt of the 
Request or of the filing fee, whichever is later.

ARTICLE 3:   Commencement Where there is 
No Prior Agreement to Refer to the Rules

1  In the absence of an agreement of the parties to refer 
their dispute to the Rules, any party that wishes to pro-
pose referring the dispute to the Rules to another party 
may do so by sending a written Request to the Centre 
containing the information specified in Article 2(1), 
subparagraphs a)-g). Upon receipt of such Request, the 
Centre will inform all other parties of the proposal and 
may assist the parties in considering the proposal.

2   Together with the Request, the party or parties filing 
the Request shall pay the filing fee required by the Ap-
pendix hereto in force on the date the Request is filed.

3  Where the parties reach an agreement to refer their 
dispute to the Rules, the Proceedings shall commence 
on the date on which the Centre sends written confir-
mation to the parties that such an agreement has been 
reached.

4  Where the parties do not reach an agreement to refer 
their dispute to the Rules within 15 days from the date 
of the receipt of the Request by the Centre or within 
such additional time as may be reasonably determined 
by the Centre, the Proceedings shall not commence.

ARTICLE 4:  Place and Language(s) of the    
Mediation

1  In the absence of an agreement of the parties, the Cen-
tre may determine the location of any physical meeting 
of the Mediator and the parties or may invite the Medi-
ator to do so after the Mediator has been confirmed or 
appointed.

2  In the absence of an agreement of the parties, the 
Centre may determine the language(s) in which the 
mediation shall be conducted or may invite the Medi-
ator to do so after the Mediator has been confirmed or 
appointed.

ARTICLE 5:  Selection of the Mediator

1  The parties may jointly nominate a Mediator for con-
firmation by the Centre.

2   In the absence of a joint nomination of a Mediator 
by the parties, the Centre shall, after consulting the 

parties, either appoint a Mediator or propose a list of 
Mediators to the parties. All of the parties may jointly 
nominate a Mediator from the said list for confir-
mation by the Centre, failing which the Centre shall 
appoint a Mediator.

3  Before appointment or confirmation, a prospective 
Mediator shall sign a statement of acceptance, avail-
ability, impartiality and independence. The prospective 
Mediator shall disclose in writing to the Centre any 
facts or circumstances which might be of such a nature 
as to call into question the Mediator’s independence 
in the eyes of the parties, as well as any circumstanc-
es that could give rise to reasonable doubts as to the 
Mediator’s impartiality. The Centre shall provide such 
information to the parties in writing and shall fix a 
time limit for any comments from them.

4  When confirming or appointing a Mediator, the Cen-
tre shall consider the prospective Mediator’s attributes, 
including but not limited to nationality, language skills, 
training, qualifications and experience, and the pro-
spective Mediator’s availability and ability to conduct 
the mediation in accordance with the Rules.

5  Where the Centre appoints a Mediator, it shall do so 
either on the basis of a proposal by an ICC National 
Committee or Group, or otherwise. The Centre shall 
make all reasonable efforts to appoint a Mediator hav-
ing the attributes, if any, which have been agreed upon 
by all of the parties. If any party objects to the Medi-
ator appointed by the Centre and notifies the Centre 
and all other parties in writing, stating the reasons for 
such objection, within 15 days of receipt of notification 
of the appointment, the Centre shall appoint another 
Mediator.

6    Upon agreement of all of the parties, the parties may 
nominate more than one Mediator or request the 
Centre to appoint more than one Mediator, in accor-
dance with the provisions of the Rules. In appropriate 
circumstances, the Centre may propose to the parties 
that there be more than one Mediator.

 
ARTICLE 6:  Fees and Costs

1  The party or parties filing a Request shall include with 
the Request the non-refundable filing fee required by 
Article 2(2) or Article 3(2) of the Rules, as set out in 
the Appendix hereto. No Request shall be processed 
unless accompanied by the filing fee.

2   Following the receipt of a Request pursuant to Ar-
ticle 3, the Centre may request that the party filing 
the Request pay a deposit to cover the administrative 
expenses of the Centre.
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3 Following the commencement of the Proceedings, the 
Centre shall request the parties to pay one or more 
deposits to cover the administrative expenses of the 
Centre and the fees and expenses of the Mediator, as 
set out in the Appendix hereto.

4  The Centre may stay or terminate the Proceedings 
under the Rules if any requested deposit is not paid.

5  Upon termination of the Proceedings, the Centre 
shall fix the total costs of the Proceedings and shall, as 
the case may be, reimburse the parties for any excess 
payment or bill the parties for any balance required 
pursuant to the Rules.

6  With respect to Proceedings that have commenced 
under the Rules, all deposits requested and costs fixed 
shall be borne in equal shares by the parties, unless 
they agree otherwise in writing. However, any party 
shall be free to pay the unpaid balance of such deposits 
and costs should another party fail to pay its share.

7  A party’s other expenditure shall remain the respon-
sibility of that party, unless otherwise agreed by the 
parties.

ARTICLE 7:  Conduct of the Mediation

1   The Mediator and the parties shall promptly discuss 
the manner in which the mediation shall be conducted.

2  After such discussion, the Mediator shall promptly 
provide the parties with a written note informing them 
of the manner in which the mediation shall be con-
ducted. Each party, by agreeing to refer a dispute to the 
Rules, agrees to participate in the Proceedings at least 
until receipt of such note from the Mediator or earlier 
termination of the Proceedings pursuant to Article 
8(1) of the Rules.

3  In establishing and conducting the mediation, the Me-
diator shall be guided by the wishes of the parties and 
shall treat them with fairness and impartiality.

4  Each party shall act in good faith throughout the medi-
ation.

ARTICLE 8:  Termination of the Proceedings

1    Proceedings which have been commenced pursuant to 
the Rules shall terminate upon written confirmation 
of termination by the Centre to the parties after the 
occurrence of the earliest of:

a) the signing by the parties of a settlement agree-
ment;

b) the notification in writing made to the Mediator 
by any party, at any time after it has received the 
Mediator’s note referred to in Article 7(2), that 
such party has decided no longer to pursue the 
mediation;

c) the notification in writing by the Mediator to the 
parties that the mediation has been completed;

d) the notification in writing by the Mediator to 
the parties that, in the Mediator’s opinion, the 
mediation will not resolve the dispute between the 
parties;

e) the notification in writing by the Centre to the 
parties that any time limit set for the Proceedings, 
including any extension thereof, has expired;

f) the notification in writing by the Centre to the 
parties, not less than seven days after the due date 
for any payment by one or more parties pursu-
ant to the Rules, that such payment has not been 
made; or

g) the notification in writing by the Centre to the 
parties that, in the judgment of the Centre, there 
has been a failure to nominate a Mediator or that 
it has not been reasonably possible to appoint a 
Mediator.

2  The Mediator shall promptly notify the Centre of the 
signing of a settlement agreement by the parties or of 
any notification given to or by the Mediator pursuant 
to Article 8(1), subparagraphs b)–d), and shall provide 
the Centre with a copy of any such notification.

ARTICLE 9:  Confidentiality

1    In the absence of any agreement of the parties to the 
contrary and unless prohibited by applicable law:

a) the Proceedings, but not the fact that they are 
taking place, have taken place or will take place, 
are private and confidential;

b) any settlement agreement between the parties 
shall be kept confidential, except that a party 
shall have the right to disclose it to the extent that 
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such disclosure is required by applicable law or 
necessary for purposes of its implementation or 
enforcement.

2    Unless required to do so by applicable law and in the 
absence of any agreement of the parties to the contrary, 
a party shall not in any manner produce as evidence in 
any judicial, arbitral or similar proceedings:

a) any documents, statements or communications 
which are submitted by another party or by the 
Mediator in or for the Proceedings, unless they 
can be obtained independently by the party 
seeking to produce them in the judicial, arbitral or 
similar proceedings;

b) any views expressed or suggestions made by any 
party within the Proceedings with regard to the 
dispute or the possible settlement of the dispute;

c) any admissions made by another party within the 
Proceedings;

d) any views or proposals put forward by the Media-
tor within the Proceedings; or

e) the fact that any party indicated within the Pro-
ceedings that it was ready to accept a proposal for 
a settlement.

ARTICLE 10:  General Provisions

1   Where, prior to the date of the entry into force of the 
Rules, the parties have agreed to refer their dispute to 
the ICC ADR Rules, they shall be deemed to have re-
ferred their dispute to the ICC Mediation Rules, unless 
any of the parties objects thereto, in which case the 
ICC ADR Rules shall apply.

2   Unless all of the parties have agreed otherwise in writ-
ing or unless prohibited by applicable law, the parties 
may commence or continue any judicial, arbitral or 
similar proceedings in respect of the dispute, notwith-
standing the Proceedings under the Rules.

3  Unless all of the parties agree otherwise in writing, 
a Mediator shall not act nor shall have acted in any 
judicial, arbitral or similar proceedings relating to the 
dispute which is or was the subject of the Proceedings 
under the Rules, whether as a judge, an arbitrator, an 
expert or a representative or advisor of a party.

4  Unless required by applicable law or unless all of the 
parties and the Mediator agree otherwise in writing, 
the Mediator shall not give testimony in any judicial, 

arbitral or similar proceedings concerning any aspect 
of the Proceedings under the Rules.

5  The Mediator, the Centre, the ICC and its employees, 
the ICC National Committees and Groups and their 
employees and representatives shall not be liable to any 
person for any act or omission in connection with the 
Proceedings, except to the extent such limitation of 
liability is prohibited by applicable law.

6  In all matters not expressly provided for in the Rules, 
the Centre and the Mediator shall act in the spirit of 
the Rules.

APPENDIX – FEES AND COSTS

ARTICLE 1
Filing Fee

Each Request pursuant to the Rules must be accompanied 
by a filing fee of US$ 3,000. The filing fee is non-refundable 
and shall be credited towards the deposit of the party or 
parties having filed the Request.

ARTICLE 2
Administrative Expenses

1  The administrative expenses of the ICC for the 
proceedings shall be fixed at the Centre’s discretion 
depending on the tasks carried out by the Centre and 
shall normally not exceed the following:

 
2  Where the amount in dispute is not stated, the ad-

ministrative expenses may be fixed by the Centre at its 
discretion, taking into account all the circumstances 
of the case, including indications regarding the value 
of the dispute, but they shall normally not exceed US$ 
20,000.

3    In exceptional circumstances, the Centre may fix the 
administrative expenses at a higher figure than that 
which would result from the application of the above 
scale, provided that the Centre shall inform the parties 
of such possibility beforehand and shall normally 
not exceed the maximum amount for administrative 
expenses foreseen in the scale.
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4  The Centre may require the payment of administrative 
expenses in addition to those provided in the scale de-
scribed in Article 2(1) of this Appendix as a condition 
for holding the proceedings in abeyance at the request 
of the parties or of one of them with the acquiescence 
of the other. Such abeyance fee shall normally not 
exceed US$ 1,000 per party per year.

ARTICLE 3
Mediator’s Fees and Expenses

1  Unless otherwise agreed by the parties and the Me-
diator, the fees of the Mediator shall be calculated on 
the basis of the time reasonably spent by the Mediator 
in the proceedings. These fees shall be based on an 
hourly rate fixed by the Centre when appointing or 
confirming the Mediator and after having consulted 
the Mediator and the parties. The hourly rate shall be 
reasonable in amount and shall be determined in light 
of the complexity of the dispute and any other relevant 
circumstances.

2    If agreed by the parties and the Mediator, the Centre 
may fix the Mediator’s fees on the basis of a single fixed 
fee for the whole proceedings, rather than an hourly 
rate. The single fixed fee shall be reasonable in amount 
and shall be determined in light of the complexity of 
the dispute, the amount of work that the parties and 
the Mediator anticipate will be required of the Media-
tor, and any other relevant circumstances. The Centre, 
at its discretion, may increase or decrease the amount 
of the single fixed fee based upon a reasoned request of 
a party or the Mediator. Prior to increasing or decreas-
ing the single fixed fee, the Centre shall invite observa-
tions from all parties and the Mediator.

3   The amount of reasonable expenses of the Mediator 
shall be fixed by the Centre.

4  The Mediator’s fees and expenses shall be fixed exclu-
sively by the Centre as required by the Rules. Separate 
fee arrangements between the parties and the Mediator 
are not permitted by the Rules.

ARTICLE 4
Prior ICC Arbitration

When a mediation is preceded by the submission of a 
request for arbitration pursuant to the ICC Rules of Arbi-
tration concerning the same parties and the same or parts 
of the same dispute, the filing fee paid for such arbitration 

proceedings shall be credited to the administrative expens-
es of the mediation, if the total administrative expenses 
paid with respect to the arbitration exceed US$ 7,500.

ARTICLE 5
Currency, VAT and Scope

1   All amounts fixed by the Centre or pursuant to any 
Appendix to the Rules are payable in US$ except where 
prohibited by law, in which case the ICC may apply a 
different scale and fee arrangement in another curren-
cy.

2  Amounts paid to the Mediator do not include any pos-
sible value added tax (VAT) or other taxes or charges 
and imposts applicable to the Mediator’s fees. Parties 
have a duty to pay any such taxes or charges; however, 
the recovery of any such taxes or charges is a matter 
solely between the Mediator and the parties.

3   Any ICC administrative expenses may be subject to 
value added tax (VAT) or charges of a similar nature at 
the prevailing rate.

4  The above provisions on the costs of proceedings shall 
be effective as of 1 January 2018 in respect of all pro-
ceedings commenced on or after such date under the 
present Rules or the ICC ADR Rules.

ARTICLE 6
ICC as Appointing Authority

Any request received for an authority of the ICC to appoint 
a Mediator will be treated in accordance with the ICC 
Rules for Appointment of Experts or Neutrals and shall be 
accompanied by a non-refundable filing fee of US$ 3,000 
per Mediator. No request shall be processed unless accom-
panied by the said filing fee. For additional services, the 
ICC may at its discretion fix ICC administrative expenses, 
which shall be commensurate with the services provided 
and shall normally not exceed the maximum amount of 
US$ 10,000.
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About JAMS

JAMS provides arbitration and mediation services from 
Resolution Centers located throughout Europe and the 
United States. Our arbitrators and mediators hear and 
resolve some of the most complex and contentious dis-
putes. Our arbitrators and mediators come from the highest 
ranks of the legal profession. These highly trained and 
experienced ADR professionals are dedicated to the highest 
ethical standards of conduct. Parties wishing to write a 
predispute JAMS arbitration clause into their agreement 
should review the sample arbitration clauses. These clauses 
may be modified to tailor the arbitration process to meet 
the parties’ individual needs.

MODEL ARBITRATION CLAUSE

Any dispute, controversy or claim arising out of or relat- 
ing to this contract, including the formation, interpreta- 
tion, breach or termination thereof, including whether 
the claims asserted are arbitrable, will be referred to and 
finally determined by arbitration in accordance with 
the JAMS Arbitration Rules. The tribunal will consist of 
[three arbitrators][a sole arbitrator]. The seat of the arbi-
tration will be [location]. The language to be used in the 
arbitral proceedings will be [language]. Judgment upon 
the award rendered by the arbitrator(s) may be entered 
by any court having jurisdiction thereof.

 Submission Agreement

We, the undersigned parties, hereby agree that the fol- 
lowing dispute will be referred to and finally determined 
by arbitration in accordance with the JAMS Arbitration 
Rules:

[Brief description of the dispute]

“The seat of the arbitration will be [location]. The 
language to be used in the arbitral proceedings will be 
[language]. Judgment upon the award rendered by the 
arbitrator(s) may be entered by any court having juris-
diction thereof.

CHAPTER 35

JAMS Arbitration and Mediation1

Mediator-in-Reserve Policy for International 
Arbitrations

Within one week of the commencement of an international 
arbitration at JAMS, a suggested list of mediators will be 
sent to the parties. The parties will be encouraged to select 
a mediator from the list, who will be placed in reserve 
during the pendency of the arbitration. The mediator so 
selected (“Mediator-in-Reserve”) will be available to the 
parties to assist in settlement negotiations in the event that, 
at any time in the course of the arbitration proceedings, the 
parties all agree to enlist the mediator’s assistance. There 
will be no charge to the parties for the appointment of the 
Mediator-in-Reserve, and the parties will not incur fees un-
less and until they choose to utilize the mediator’s services.

The Mediator-in-Reserve will not be informed of the par-
ties’ selection until and unless the parties decide to request 
the mediator’s services. The parties will not be bound to 
use the Mediator-in-Reserve and may, at any time, mutu-
ally select another mediator to assist in their settlement 
discussions.

The arbitrator(s) in the proceeding will have no knowledge 
of the identity of the Mediator-in-Reserve, or whether the 
parties may have engaged their services at any point in the 
arbitration proceedings.
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JAMS 
ARBITRATION RULES

Article 1.  International Arbitration Rules

1.1 Where parties have agreed in writing to arbi-
trate disputes under these International Arbitration Rules 
(“Rules”) or have provided for arbitration of an internation-
al dispute to be administered by JAMS without designating 
specific rules that will apply, the arbitration will take place 
in accordance with these Rules, as in effect at the date of 
commencement of the arbitration, subject to whatever 
modifications the parties may adopt in writing. The Rules 
include the Schedule of Costs in effect at the commence-
ment of the arbitration, which JAMS may amend from 
time to time. A dispute that is subject to these Rules may 

be administered by JAMS, as requested by the parties or as 
determined by JAMS. 

1.2 When the Rules govern the arbitration, the parties 
will be deemed to have made the Rules a part of their 
arbitration agreement, except to the extent that they have 
agreed in writing, or on the record during the course of the 
arbitral proceeding, to modify the Rules. The Schedule of 
Costs will not be subject to modification by the parties.

1.3 When the Rules specify the duties and responsi-
bilities of the Administrator, such reference will be to JAMS 
Administrators. When the Rules specify the duties and 
responsibilities of JAMS, such reference will be to the JAMS 
Arbitration Committee (“JAC”) as it may be comprised 
from time to time. No member of the JAC may participate 
in any decision that applies to an arbitration in which that 
member participates as an arbitrator.

1.4 Arbitration will be deemed to be “international” 
under the Rules if, at the time of the making of their agree-
ment, the parties are located or have their places of business 
in different states or if a substantial part of the transac-
tion(s) or occurrence(s) that gave rise to the dispute took 
place in different states. For the purpose of this Rule, “state” 
means sovereign nations as well as territories, dependen-
cies, mandates of a sovereign nation and other political 
entities recognized by the United Nations as having govern-
mental status.

1.5 These Rules will govern the conduct of the arbitra-
tion except that where any of these Rules is in conflict with 
a mandatory provision of applicable arbitration law of the 
seat of the arbitration, that provision of law will prevail.

1.6 Except in respect of deliberate wrongdoing, the 
arbitrator or arbitrators, the emergency arbitrator, the JAC 
and JAMS will not be liable to any person for any act or 
omission in connection with the arbitration except to the 
extent such limitation of liability is prohibited by applicable 
law.

Article 2.    Request for Arbitration

2.1 Arbitration is initiated by the Claimant filing a Re- 
quest for Arbitration (“Request”) with JAMS, which should 
include:

(a) A statement of the names, addresses, telephone 
and facsimile numbers and email addresses of the parties 
and their representatives, if known;

(b) A description of the nature and circumstances of 
the dispute giving rise to the claim(s);
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(c) A statement of the relief sought, including, to the 
extent possible, an indication of any amount(s) claimed;

(d) A copy of the arbitration agreement or clause 
under which the dispute is to be arbitrated;

(e) If applicable, a statement identifying the arbitra- 
tor appointed by the Claimant, including such arbitrator’s 
address, telephone and facsimile numbers and email ad- 
dress; and

(f) A statement of any matters (such as seat or lan-
guage of the arbitration or the number of arbitrators, or 
their qualifications or identities) on which the parties have 
already agreed in writing for the arbitration or in respect 
of which the Claimant wishes to make a proposal. The 
Claimant may annex to its statement of claim documents 
it deems relevant or may add a reference to documents or 
other evidence it intends to submit. The failure to annex or 
refer to a document will not in itself preclude the use of that 
document in the arbitration.
 
2.2 Together with the Request, the Claimant must 
submit one copy for each named Respondent and two addi-
tional copies for the Administrator. The Claimant must also 
remit the filing fee and the advance payment on adminis-
trative expenses required by JAMS. In the event that the 
Claimant fails to comply with either of these requirements, 
the Administrator may fix a time limit within which the 
Claimant must comply, failing which the file will be closed 
without prejudice to the right of the Claimant to submit the 
same claims at a later date in another Request.

2.3 The Administrator will send a copy of the Request 
and the documents annexed thereto to the Respondent 
for its Statement of Defense once the Administrator has 
sufficient copies of the Request and the required advance 
payment.

2.4 In communications with the parties, the Ad-
ministrator may, if practicable, utilize facsimile or email 
communication in addition to post or courier service, and 
any such communication will be deemed received upon the 
first receipt of any communication sent by any of the above 
means.

2.5 The arbitration will be deemed to have been com- 
menced on the date on which JAMS receives the Request 
for Arbitration. Such Request may be filed by email trans-
mission as set forth in Article 4.

Article 3.    Emergency Relief Procedures

These Emergency Relief Procedures are available in ar- 
bitrations filed after September 1, 2016, and where not 

otherwise prohibited by law. Parties may agree to opt out of 
these procedures in their arbitration agreement or by sub- 
sequent written agreement. A party in need of emergency 
relief prior to the appointment of an Arbitrator may notify 
JAMS and all other parties in writing of the relief sought 
and the basis for an award of such relief. The Notice shall 
include an explanation of why such relief is needed on 
an expedited basis. Such Notice may be given by courier 
service, facsimile, email or personal delivery, and must in-
clude a statement certifying that all other parties have been 
notified and the means of such notification, or, if all other 
parties have not been notified, an explanation of the efforts 
made to notify such parties.

3.1 Upon payment of any advance requested by 
JAMS, JAMS shall promptly appoint an Emergency Ar-
bitrator to rule on the emergency request. In most cases 
the appointment of an Emergency Arbitrator will be done 
within 24 hours of receipt of the application and any re- 
quested advance. The Emergency Arbitrator shall promptly 
disclose any circumstance likely, on the basis disclosed in 
the application, to affect the Arbitrator’s ability to be im-
partial or independent. Any challenge to the appointment 
of the Emergency Arbitrator shall be made within 24 hours 
of the disclosures by the Emergency Arbitrator. JAMS will 
promptly review and decide any such challenge. JAMS 
decision will be final.

3.2 Within two business days, or as soon as practica-
ble thereafter, the Emergency Arbitrator shall establish a 
schedule for the consideration of the request for emergency 
relief. The schedule shall provide a reasonable opportunity 
for all parties to be heard taking into account the nature 
of the relief sought. If a hearing is required, such hearing 
may, at the Emergency Arbitrator’s discretion, take place 
at the seat of the arbitration, and the parties may attend by 
videoconference or other remote location. The Emergency 
Arbitrator has the authority to rule on his or her own juris- 
diction and shall resolve any disputes with respect to the 
request for emergency relief.

3.3 The Emergency Arbitrator shall determine 
whether the party seeking emergency relief has shown 
that immediate loss or damage will result in the absence 
of emergency relief and whether the requesting Party is 
entitled to such relief. The Emergency Arbitrator shall enter 
an order or award granting or denying the relief, as the case 
may be, and stating the reasons therefor. The Emergency 
Arbitrator’s order or award may be in the form of an inter-
im award or a partial final award. By agreeing to arbitration 
under these Rules, the parties undertake to comply with 
any emergency decision without delay.

3.4 The emergency decision may be amended or 
revoked by the Emergency Arbitrator upon a reasoned 
request by a party. Any request to modify the Emergency 
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Arbitrator’s decision must be based on changed circum-
stances and may be made to the Emergency Arbitrator until 
such time as an arbitrator or arbitrators are appointed in 
accordance with the parties’ agreement and JAMS' usual 
procedures. The arbitrator or arbitrators appointed to hear 
the arbitration shall not be bound by the decision(s) and 
reason(s) of the Emergency Arbitrator and may, at his, her 
or their discretion, modify any emergency decision.
 
3.5 At the Emergency Arbitrator’s discretion, any 
order or award of emergency relief may be conditioned on 
the provision of adequate security by the party seeking such 
relief.

Article 4.    Electronic Filing

4.1 Unless prohibited by the law of the seat of the arbi- 
tration, or otherwise agreed to by the parties, at the option 
of the filing party, the Request for Arbitration may be filed 
with the Administrator in electronic form with the requisite 
number of paper copies sent on the same date by courier 
service, facsimile or post.

4.2 All communications and filings in the arbitration 
may, upon agreement of the parties or by order of the arbi-
trator or arbitrators (“Tribunal”), be accomplished electron-
ically.

Article 5. Statements of Defense and Reply;   
  Counterclaims

5.1 Within 30 days after receipt of the Request for 
Arbitration, the Respondent will deliver to the Claimant 
(with a copy to the Administrator) a Statement of Defense. 
Failure to deliver a Statement of Defense will not delay the 
arbitration. In the event of such failure, the Respondent 
will be deemed to have denied the claims set forth in the 
Request for Arbitration. Failure to deliver a Statement of 
Defense will not excuse the Respondent from notifying 
the Claimant in writing, within 30 days after receipt of the 
Request for Arbitration, of the arbitrator appointed by the 
Respondent, unless the parties have agreed that neither 
will appoint an arbitrator. The Statement of Defense should 
include:

(a) Confirmation or denial of all or part of the claims 
advanced by the Claimant in the Request;

(b) A brief statement describing the nature and 
circumstances of any set-offs asserted or counterclaims 
advanced by the Respondent against the Claimant;

(c) Comment in response to any statements con- 
tained in the Request on matters relating to the conduct of 
the arbitration;

(d) If the arbitration agreement calls for party ap- 
pointment of arbitrators, the name, address, telephone and 
facsimile numbers and email address (if known) of the 
Respondent’s nominee; and

(e) Any counterclaim the Respondent wishes to assert 
against the Claimant. If a counterclaim is asserted in the 
Statement of Defense, then, within 30 days after receipt of 
the Statement of Defense, the Claimant will deliver to the 
Respondent (with a copy to the Administrator) a Reply to 
Counterclaim, which should include the same elements as 
provided for in the Statement of Defense. Failure to deliver 
a Reply to Counterclaim will not delay the arbitration. In 
the event of such a failure, all counterclaims set forth in the 
Statement of Defense will be deemed denied.

5.2 The Tribunal, or JAMS if the Tribunal has not 
yet been constituted, may extend any of the time limits 
established in this Article if it considers such an extension 
justified.

5.3 As soon as practicable following receipt of the 
Request, the Statement of Defense and the Reply, if appli- 
cable, the Tribunal will proceed promptly in such a manner 
as has been agreed in writing by the parties or pursuant to 
its authority under these Rules.

5.4 The Tribunal will have jurisdiction to determine 
whether any claim, defense or counterclaim, whether origi- 
nal or amended, falls within the scope of the arbitration 
clause or the parties’ separate agreement to arbitrate.

Article 6. Amendments to the Claim or Defense

6.1 Claims or counterclaims within the scope of the 
arbitration clause may be added or amended prior to the 
establishment of the Tribunal, but thereafter only with 
the consent of the Tribunal. After the Tribunal has been 
established, a party may amend or supplement its claim 
or defense, unless the Tribunal considers it inappropriate 
to allow such amendment, having regard to the delay in 
making it or prejudice to any party or any other circum- 
stances. However, a claim or defense may not be amended 
in such a manner that the amended claim or the amended 
defense falls outside the scope of the arbitration clause or 
the parties’ separate arbitration agreement.

6.2 Statements of Defense or Replies to Amended 
Claims or Counterclaims will be delivered within 20 days 
after the receipt of any amendment.
 

Article 7.    Consolidation of Arbitral Proceedings 
  (Joinder); Participation of Third Parties  
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  (Intervention)

7.1 Where a Request for Arbitration is submitted 
between parties already involved in other arbitral pro-
ceedings pending under these Rules, JAMS may decide, 
after consulting with the parties to all proceedings and 
with the arbitrators, that the new case will be referred to 
the Tribunal already constituted for the existing proceed-
ings. JAMS may proceed in the same way when a Request 
for Arbitration is submitted between parties that are not 
identical to the parties in the existing arbitral pro- ceedings. 
When rendering its decision, JAMS will take into account 
all circumstances, including the links between the two cases 
and the progress already made in the existing proceedings. 
Where JAMS decides to refer the new case to the existing 
Tribunal, the parties to the new case will be deemed to have 
waived their right to designate an arbitrator.

7.2 Where the Claimant commences a single arbitra-
tion concerning disputes arising out of or in connection 
with multiple contracts, JAMS may administer such arbitra-
tion, provided that:

(a) The parties to the contracts consent to a single ar-
bitration to be conducted and administered in accordance 
with these Rules; or

(b) The contracts contain arbitration agreements 
referring such disputes to arbitration to be conducted and 
administered under these Rules, the arbitration agreements 
are compatible and:

(i) The disputes in the arbitrations arise out 
of the same legal relationship(s);

(ii) Such contracts consist of a principal 
contract and its ancillary contract(s); or

(iii) The disputes arise out of the same trans-
action or series of transactions.

7.3 Where a third party seeks to participate in an arbi-
tration already pending under these Rules or where a party 
to an arbitration under these Rules seeks to cause a third 
party to participate in the arbitration, the Tribunal will 
decide on such request, after consulting with all the parties, 
taking into account all circumstances it deems relevant and 
applicable. If a third party is joined in a pending arbitra-
tion, or intervenes in a pending arbitration in accordance 
with this Article 7.3, the Tribunal already constituted 
shall continue to hear and determine the dispute. A party 
so joined or who intervenes in a pending arbitration in 
accordance with this Article 7.3 may, subject to the consent 
of the Tribunal, make claims against any other party or be 
subject to claims made against it by any other party. If the 

additional party makes a claim(s), it shall also make pay-
ment of the requisite filing fee for such claim(s).

7.4 Where arbitral proceedings have been consol-
idated in accordance with Article 7.1, or where a single 
arbitration against multiple parties has been accepted for 
administration in accordance with Article 7.2, or where a 
third party participates in a pending arbitration in accor-
dance with Article 7.3, the decision by the Administrator to 
allow a party’s participation under any of those subsections 
shall be without prejudice to the Tribunal’s power subse-
quently to decide any question as to its jurisdiction.

Article 8.    Appointment of the Arbitrator(s)

8.1 If the parties have not agreed on the number of 
arbitrators, one arbitrator will be appointed, unless JAMS 
determines in its discretion that three arbi- trators are ap-
propriate because of the size, complexity or other circum-
stances of the case.

8.2 If the parties have agreed on a procedure of ap- 
pointing the arbitrator or arbitrators, that procedure will 
be followed. If the parties have not agreed on a procedure 
of appointment, or if the Tribunal has not been established 
pursuant to the agreed procedure within the period of time 
stipulated by the parties (or, in the absence of such a stipu- 
lated period of time, within 45 days after the commence- 
ment of the arbitration), the Tribunal will be established 
or completed, as the case may be, in accordance with the 
procedures set forth in Articles 8.3, 8.4 and 8.5 below.

8.3 Where a sole arbitrator is to be appointed, the sole 
arbitrator will be appointed jointly by the parties. If the 
appointment of the sole arbitrator is not made within the 
period of time agreed upon by the parties, or in the absence 
of such an agreed period of time, the sole arbitrator will be 
appointed in accordance with Article 8.5.

8.4 Where three arbitrators are to be appointed, the 
arbitrators will be appointed in the following manner: The 
Claimant(s) will appoint one arbitrator in the Request for 
Arbitration. The Respondent(s) will appoint one arbitrator 
within 30 days from the date on which it receives (or the 
last of the Respondents receives) the Request for Arbitra- 
tion. The two arbitrators thus appointed will, within 20 
days after the appointment of the second arbitrator, appoint 
a third arbitrator, who will be the presiding arbitrator. If the 
Respondent(s) fail to appoint an arbitrator within the time 
allotted, JAMS will appoint an arbitrator for the Respon-
dent(s). If the two arbitrators appointed by the Claimant(s) 
and the Respondent(s) respectively fail to appoint a third 
arbitrator within the time period allotted under these 
Rules, the presiding arbitrator shall be appointed in accor-
dance with Article 8.5.
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8.5 If the parties have failed to appoint an arbitrator 
as required under Article 8.2 or 8.3, or if the presiding 
arbitrator has not been appointed as required under Article 
8.4, the appointment will take place in accordance with the 
following procedure:

(a) The Administrator will send to each party an iden-
tical list of candidates. The list will comprise the names of 
at least five candidates. The list will include or be accompa-
nied by a brief statement of each candidate’s qualifications. 
If the parties have agreed on any particular qualifications, 
the list will contain only the names of candidates that satis-
fy those qualifications.

(b) Each party will have the right to strike the names 
of any two candidates to whose appointment it objects and 
will number any remaining candidates in order of prefer- 
ence.

(c) Each party will return the marked list to the 
Administrator within 20 days after the date it receives the 
list. Any party failing to return a marked list within that 
period of time, or who fails to respond according to the 
instructions provided by the Administrator, will be deemed 
to have assented to all candidates appearing on the list.

(d) As soon as possible after receipt of the lists from 
the parties, or failing this, after the expiration of the period 
of time specified in the previous sub-paragraph, JAMS, tak-
ing into account the preferences and ob- jections expressed 
by the parties, will invite a person from the list to be the 
sole arbitrator, or the presiding arbitrator as the case may 
be.

8.6 Each prospective arbitrator will accept appoint-
ment in writing and will communicate such acceptance to 
the Administrator.
 
8.7 The Administrator will notify the parties of the es- 
tablishment of the Tribunal.

8.8 Where there are more than two parties in the 
arbitration, and three arbitrators are to be appointed, the 
Claimant(s) shall jointly nominate one arbitrator, and the 
Respondent(s) shall jointly nominate one arbitrator. The 
third arbitrator, who shall act as the presiding arbitrator, 
shall then be appointed in accordance with Article 8.5, 
unless all parties, within 10 days after the appointment of 
the two party-appointed arbitrators, are able to agree on 
the appointment of a presiding arbitrator. In the absence 
of both such joint nominations having been made within 
30 days of receipt by the Administrator of the Request for 
Arbitration or within the period agreed by the parties or set 
by the Administrator, JAMS may appoint all three arbitra-

tors and shall designate one of them to act as the presiding 
arbitrator.

8.9 Where there are more than two parties in the 
arbitration, and one arbitrator is to be appointed, all parties 
are to agree on an arbitrator. In the absence of such a joint 
nomination having been made within 30 days of receipt by 
the Administrator of the Request for Arbitration or within 
the period agreed by the parties or set by the Administrator, 
the arbitrator shall be appointed in accordance with Article 
8.5.

Article 9.     Independence and Availability of the   
  Arbitrators

9.1 Arbitrators acting under these Rules will be 
impartial and independent. Each arbitrator will disclose in 
writing to the Administrator and to the parties at the time 
of his or her appointment and promptly, upon there arising 
during the course of the arbitration, any circumstances that 
might give rise to justifiable doubt regarding that arbitra-
tor’s independence or impartiality. Such circumstances 
include bias, interest in the result of the arbitration and 
past or present relationships with a party or its counsel. The 
parties and their representatives shall disclose to JAMS any 
circumstances likely to give rise to justifiable doubt as to an 
arbitrator’s independence or impartiality, including any bias 
or any financial or personal interest in the result of the Ar-
bitration or any past or present relationship with the parties 
or their representatives. The obligation of the Arbitrator, 
the parties and their representatives to make all required 
disclosures continues throughout the Arbitration process.
 
9.2 By accepting appointment, each arbitrator will be 
deemed to be bound by these Rules and any modification 
agreed to by the parties, and to have represented that he or 
she has and will maintain the time available to devote to the 
process contemplated by these Rules, as these Rules may 
have been amended by the parties’ agreement.

Article 10.  Challenge to Arbitrators

10.1 A party may challenge any arbitrator whenever 
circumstances exist that give rise to justifiable doubts as 
to the arbitrator’s impartiality or independence, or if the 
arbitrator does not possess the requisite qualifications on 
which the parties have agreed. A party wishing to chal- 
lenge an arbitrator must send notice of the challenge to the 
Administrator within 15 days after being notified of the 
appointment of the arbitrator or within 15 days after the 
circumstances giving rise to the challenge become known 
to that party.

10.2 The challenge must state in writing the reasons for 
the challenge.
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10.3 Upon receipt of such a challenge, the Administra- 
tor will notify the other parties of the challenge. When an 
arbitrator has been challenged by one party, the other party 
or parties may agree to the acceptance of the challenge, and 
if there is agreement, the arbitrator must withdraw. The 
challenged arbitrator may also withdraw from office in the 
absence of such agreement. In neither case does withdraw-
al imply acceptance of the validity of the grounds for the 
challenge.

10.4 If the other party or parties do not agree to the 
challenge and the challenged arbitrator does not withdraw, 
JAMS in its sole discretion will make the decision on the 
challenge.

10.5 The Tribunal may, in its discretion, suspend or 
continue the arbitral proceedings during the pendency of 
the challenge.

10.6 JAMS’ decision as to the challenge or replacement 
of an arbitrator will be issued to the parties and will be 
final.

Article 11.  Replacement of an Arbitrator

11.1 If an arbitrator withdraws after a challenge, or 
if JAMS sustains a challenge, or if JAMS determines that 
there are sufficient reasons to accept the resignation of an 
arbitrator, or if an arbitrator dies or, in JAMS’ sole discre-
tion, becomes unable to act, a substitute arbitrator will be 
appointed pursuant to the provisions of Article 11.3, unless 
the parties otherwise agree on another procedure.

11.2 If a substitute arbitrator is appointed under this 
Article, JAMS, after consultation with the parties and the 
remaining members of the Tribunal, will determine in its 
sole discretion whether all or part of any prior hearings will 
be repeated.

11.3 Where a substitute arbitrator is to be appointed, 
JAMS will appoint such arbitrator. If the arbitrator to be 
replaced had been appointed by a party, JAMS will solicit 
the views of that party prior to the appointment. Where 
the Tribunal consists of three or more arbitrators, JAMS 
may decide that the remaining arbitrators will proceed with 
the case. Prior to making such a decision, the views of the 
parties and the remaining arbitrators will be solicited.

Article 12. Majority Power to Continue with Proceedings

12.1 If any arbitrator on a Tribunal of three or more 
members refuses or persistently fails to participate in pro-
ceedings or deliberations, the other arbitrators will have the 
power, after giving written notice of such refusal or failure 

to the Administrator, the parties and the non-participating 
arbitrator, to continue with the arbitration (including the 
making of any decision, ruling or award).

12.2 In determining whether to continue the arbitra-
tion, the other arbitrators will take into account the status 
of the arbitration, any explanation made by the non-par-
ticipating arbitrator for his or her non-participation and 
such other matters as they may consider appropriate in the 
circumstances of the case. The reasons for such determi-
nation will be stated in any award, order or other decision 
made by the other arbitrators without the participation of 
the non-participating arbitrator.

12.3 In the event that the other arbitrators determine 
not to continue with the arbitration without the participa-
tion of a non-participating arbitrator, JAMS will, on proof 
satisfactory to it of the failure of the arbitrator to participate 
in the proceedings and deliberation of the Tribunal, declare 
the office vacant. JAMS will then appoint a substitute arbi-
trator, unless the parties agree otherwise.

Article 13. Communications between the Parties and the  
  Arbitral Tribunal

13.1 Except as provided in Article 13.3, until the Tri-
bunal is formed, all communications between parties and 
arbitrators will be made through the Administrator.

13.2 Thereafter, unless and until the Tribunal directs 
that communications will take place directly between the 
Tribunal and the parties (with simultaneous copies to the 
Administrator), all written communications between the 
parties and the Tribunal will continue to be made through 
the Administrator.

13.3 No party or anyone acting on its behalf will have 
any ex parte communication relating to the case with 
any arbitrator or with any candidate for appointment as 
party-appointed arbitrator except to advise a candidate for 
appointment of the general nature of the controversy and of 
the anticipated proceedings and to ascertain the candidate’s 
qualifications, availability or independence in relation to 
the parties, or to discuss with a party-appointed arbitrator 
the suitability of candidates for selection as third arbitra-
tor where the parties or party-appointed arbitrators are to 
participate in that selection.

13.4 Documents or information supplied to the Tribu-
nal by one party must be communicated simultaneously to 
the other party or parties.
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Article 14. Notices

14.1 Any notice or other communication that may be 
or is required to be given by a party under these Rules must 
be in writing and must be delivered by certified or regis-
tered postal or courier service, or transmitted by facsimile, 
email or any other means of telecommunication that pro-
vides a record of its transmission.

14.2 A party’s last-known residence or place of business 
during the arbitration will be a valid address for the pur-
pose of any notice or other communication in the absence 
of any notification of a change to such address by that party 
to the other parties, the Tribunal and the Administrator.

14.3 For the purpose of determining the date of com- 
mencement of a time limit, a notice or other communica-
tion will be treated as having been received on the day it is 
delivered or, in the case of a telecommunication, the date 
it is transmitted. If the date of receipt is an official holiday 
at the place received, the period is calculated from the 
first business day that follows. Official holidays occurring 
during the running of the period of time are included in 
calculating the period.

Article 15. Seat of the Arbitration

15.1 The seat of the arbitration will be fixed by the Ad-
ministrator, unless designated in the arbitration agreement 
or otherwise agreed upon by the parties. Upon application 
of a party or at the request of an arbitrator, the Administra-
tor or the Tribunal, for reasons of safety to a party, a witness 
or an arbitrator, may direct that hearings take place in a 
location other than the seat of the arbitration.

15.2 The Tribunal, in its discretion, or by direction of 
the Administrator pursuant to Article 15.1, may hold hear-
ings, meetings and deliberations at any convenient location; 
if elsewhere than the seat of the arbitration, the arbitration 
will be treated as an arbitration conducted at the seat of the 
arbitration, and any award will be treated as an award made 
at the seat of the arbitration for all purposes.

Article 16. Language

16.1  If the parties have not agreed otherwise, the 
language(s) of the arbitration will be that of the documents 
containing the arbitration agreement, subject to the power 
of the Tribunal to determine otherwise based upon the con-
tentions of the parties and the circumstances of the arbitra-
tion. The Tribunal may order that any documents delivered 
in another language be accompanied by a translation into 
the language(s) of the arbitration.

Article 17. Confidentiality

17.1 Unless otherwise required by law, or unless the 
parties expressly agree, the Tribunal, the Administrator and 
JAMS will maintain the confidentiality of the arbitration.

17.2 Unless otherwise required by law, an award will 
remain confidential, unless all of the parties consent to its 
publication.
 
Article 18. Jurisdiction

18.1 The Tribunal will have the power to determine 
the existence or validity of a contract of which an arbitra-
tion clause forms a part. Such an arbitration clause will be 
treated as an agreement independent of the other terms of 
the contract. A decision by the Tribunal that the contract is 
null and void will not for that reason alone render invalid 
the arbitration clause.

18.2 A party that objects to the jurisdiction of the 
Tribunal or to the arbitrability of a claim, defense or coun-
terclaim must make that objection no later than the filing 
of the Statement of Defense or the Reply, as provided in 
Article 5.1(e). The Tribunal may rule on such objections as 
a preliminary ruling or as part of the final award.

18.3 By agreeing to arbitration under these Rules, the 
parties will be treated as having agreed not to apply to any 
court or other judicial authority for any relief regarding 
the Tribunal’s jurisdiction, except with the agreement in 
writing of all parties to the arbitration or the prior authori-
zation of the Tribunal, or following the latter’s ruling on the 
objection to its jurisdiction.

Article 19.  Applicable Law(s)

19.1 The Tribunal will decide the merits of the dispute 
on the basis of the rules of law agreed upon by the parties. 
In the absence of such an agreement, the Tribunal will 
apply the law or rules of law that it determines to be most 
appropriate.

19.2 The procedure applicable to the arbitration will be 
the procedure set forth in these Rules and in the arbitra- 
tion law of the seat of the arbitration, unless the parties 
have expressly agreed upon another procedure, or upon the 
application of another arbitration law, provided any such 
agreement is deemed enforceable by the law of the seat of 
arbitration.

19.3 In all cases the Tribunal will take account of the 
provisions of the contract and the relevant trade usages.
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Article 20. Representation

20.1 The parties, whether natural persons or legal enti- 
ties such as corporations, LLCs or partnerships, may be 
represented by the persons of their choice, irrespective of, 
in particular, nationality or professional qualification.  The 
names, addresses and telephone, facsimile, email or other 
communication references of representatives will be com-
municated to the Administrator, the other parties and, after 
its establishment, the Tribunal.

20.2 Following the Tribunal’s formation, any intended 
change or addition by a party to its legal representatives 
shall be notified promptly in writing to all other parties, 
the Tribunal and JAMS, and any such intended change or 
addition shall only take effect in the arbitration subject to 
the approval of the Tribunal.

20.3 The Tribunal may withhold approval of any 
intended change or addition to a party’s legal representa-
tive(s) where such change or addition could compromise 
the composition of the Tribunal or the finality of any award 
(on the grounds of possible conflict or other like imped-
iment). In deciding whether to grant or withhold such 
approval, the Tribunal shall have regard to the circum-
stances, including the general principle that a party may be 
represented by a legal representative chosen by that party, 
the stage that the arbitration has reached, the efficiency 
resulting from maintaining the composition of the Tribunal 
(as constituted throughout the arbitration), the views of 
the other party or parties to the arbitration and any likely 
wasted costs or loss of time resulting from such change or 
addition.

Article 21.  Conduct of the Arbitration

21.1 Subject to these rules, the Tribunal may conduct 
the arbitration in whatever manner it considers appro-
priate, provided that the parties are treated with equality 
and that each party has the right to be heard and is given 
a reasonable opportunity to present its case. The Tribunal, 
exercising its discretion, will conduct the proceedings with 
a view to expediting the resolution of the dispute.

21.2 The Tribunal may decide whether the parties will 
present any written statements in addition to statements of 
claims and counterclaims and statements of defense, and it 
will fix the periods of time for submitting any such state-
ments.

21.3 The Tribunal may, in its discretion, direct the 
order of proof, bifurcate proceedings, exclude cumulative 
or irrelevant testimony or other evidence and direct the 
parties to focus their presentations on issues the decision of 
which could dispose of all or part of the case.

21.4 Unless the parties at any time agree otherwise in 
writing, the Tribunal will have the power, on the appli-
cation of any party or on its own motion, to identify the 
issues and to ascertain the relevant facts and the law or 
rules of law applicable to the arbitration, or to inquire into 
the merits of the parties’ dispute.

21.5 The Tribunal may decide that the presiding arbi-
trator of a multi-arbitrator panel may alone make proce-
dural rulings.

21.6 The Tribunal is empowered to impose time limits 
it considers reasonable on each phase of the proceedings, 
including, without limitation, the time allotted to each 
party for presentation of its case and for rebuttal.

Article 22.  Expedited Procedures

22.1 Prior to the full constitution of the Tribunal, a 
party may apply to the Administrator in writing for the 
arbitral proceedings to be conducted in accordance with 
the Expedited Procedures under this Rule, where any of the 
following criteria are satisfied:

(a) The amount in dispute does not exceed the
equivalent amount of U.S. Dollars $5,000,000, representing 
the aggregate of the claim, counterclaim and any set-off 
defense, and exclusive of any demand for reimbursement of 
costs or fees;

(b) The parties so agree; or

(c) In cases of exceptional urgency as may initially
be determined by JAMS, subject to ultimate review by the 
Tribunal.

22.2 When a party has applied to the Administrator 
under Rule 22.1, JAMS shall make the initial determina-
tion, after considering the views of the parties, whether the 
arbitral proceedings shall be conducted in accordance with 
these Expedited Procedures, subject to ultimate determina-
tion by the Tribunal.

22.3 If JAMS determines that the arbitral proceedings 
shall be conducted in accordance with the Expedited Pro-
cedures, the following procedure shall apply:

(a) The Administrator, before the full constitution of
the Tribunal, or the Tribunal, after its full constitution, may 
shorten any time limits under these Rules;

(b) The Tribunal shall have the discretion to decide if
the dispute shall be decided on the basis of documentary 
evidence only or if a hearing is required for the examina- 
tion of any witnesses and expert witnesses and/or oral 
arguments;
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(c) The Tribunal shall have the discretion to hold 
hearings or hear witnesses by remote means in order to 
avoid the expense and time of convening hearings in a 
single location;

(d) The award shall be made within six months from 
the date when the Tribunal is constituted, unless, in excep-
tional circumstances, the Administrator extends the time; 
and

(e) The Tribunal may state the reasons upon which 
the award is based in summary form, unless the parties 
have agreed that no reasons are to be given.

22.4 The parties may agree to shorten the various time 
limits set out in these Rules. Any such agreement entered 
into subsequent to the constitution of a full Tribunal will 
become effective only upon the approval of the Tribunal.

Article 23.  Preliminary Conference

23.1 The Tribunal may hold an initial preliminary 
conference for the planning and scheduling of the arbitra-
tion. Such conference, if any, will be held promptly after 
the establishment of the Tribunal, unless the Tribunal is 
of the view that further submissions from the parties are 
appropriate prior to such conference. Such preliminary 
conference may be conducted in person, by telephone or by 
videoconference, at the discretion of the Tribunal.

23.2 The Tribunal may provide an agenda for the pre- 
liminary conference in advance. By way of example, the 
following procedural matters may be addressed: any an- 
ticipated applications for interim measures of protection; 
any objections to the arbitrability of a particular claim or 
counterclaim; any objections to the jurisdiction of the Tri- 
bunal; the timing and manner of any required disclosure; 
the desirability of bifurcation or other separation of the 
issues in the arbitration; the desirability and practicability 
of consolidating the arbitration with any other proceed-
ing; the scheduling of conferences and hearings; the need 
for and cost of translations; the scheduling of pre-hearing 
memorials and witness statements; the need for and type of 
record of conferences and hearings, including the need for 
or desirability of transcripts; the amount of time that may 
be allotted to each party for presentation of its case and for 
rebuttal; the mode, manner and order of presenting proof; 
the need for expert witnesses and how expert testimony 
should be presented; and the necessity for any on-site in-
spection by the Tribunal.

Article 24. Hearings

24.1 If either party so requests, the Tribunal will hold 
hearings for the presentation of evidence by witnesses, in- 
cluding expert witnesses. In the absence of such a request, 
the Tribunal will decide whether to hold such hearings or 
whether the proceedings will be conducted on the basis of 
the written record.

24.2 The Tribunal will fix the date, time and place of 
any meetings and hearings on the arbitration, and will give 
the parties reasonable notice thereof.

24.3 In advance of any hearing, the Tribunal may sub-
mit to the parties a list of questions that it wishes them to 
address with special attention.

24.4 Hearings are private, unless the parties agree oth-
erwise or the law provides to the contrary. The Tribunal will 
determine the manner in which witnesses are examined 
and may require any witness or witnesses to retire during 
the testimony of other witnesses.

24.5 If any of the parties, without valid excuse, fails to 
appear although duly summoned, the Tribunal will have 
the power to proceed with the hearing.

Article 25. Evidence

25.1 Each party will have the burden of proving the 
facts relied upon to support its claim or defense.

25.2 At any time during the proceedings, the Tribunal 
may order parties to exchange and produce documents, ex-
hibits or other evidence it deems necessary or appropriate. 
The Tribunal may issue orders to protect the confidentiality 
of proprietary information, trade secrets and other sensitive 
information disclosed.

25.3 The Tribunal may determine the time, manner 
and form in which written exhibits are to be exchanged 
between the parties and presented to the Tribunal.

25.4 The Tribunal will determine the admissibility, 
relevance, materiality and weight of the evidence offered 
by any party. The Tribunal will take into account applicable 
principles of legal privilege, such as those involving the 
confidentiality of communications between a lawyer and 
client.

Article 26.  Dispositive Motions

26.1  The Tribunal may permit any party to file a 
Motion for Summary Disposition of a particular claim or 
issue, either by agreement of all interested parties or at the 
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request of one party, provided other interested parties have 
reasonable notice to respond to the request.

Article 27.  Experts and Other Witnesses

27.1 Before any hearing, the Tribunal may require 
either party to give notice of the identity of the witness it 
wishes to call, as well as of the subject matter of their testi-
mony and its relevance to the issues.

27.2 The Tribunal has the power to summon witnesses 
and to compel the production of relevant documents by 
subpoena or other compulsory process where authorized to 
do so by the law of the location where the testimony of the 
witness is to be heard, or the production of documents is to 
be made, whether such location is at the seat of arbitration 
or in another location designated by the Tribunal pursuant 
to Article 15.2.

27.3 The Tribunal has discretion, on the grounds of re-
dundancy and irrelevance, to limit or refuse the appearance 
of any witness, whether witness of fact or expert witness.

27.4 In the discretion of the Tribunal, evidence of wit- 
nesses may also be presented in the form of written state- 
ments signed by them. In the discretion of the Tribunal, the 
presentation of witness testimony in the form of written 
statements may be made conditional upon the witnesses’ 
appearance for the purpose of cross-examination.

27.5 Subject to the provisions of any applicable law 
or ethical rule, it will not be improper for any party or its 
legal representatives to interview any witness or potential 
witness for the purpose of presenting his or her testimony 
in written form or producing him or her as an oral witness.

27.6 Any person intending to testify to the Tribunal 
on any issue of fact or expertise will be treated as a witness 
under these Rules, even if that person is a party to the 
arbitration or was or is an officer, employee or shareholder 
of any party.
 
27.7 The Tribunal, after having consulted the parties, 
may appoint one or more experts, define the scope of their 
work and receive their reports. At the request of a party, 
the parties will be given the opportunity to question at a 
hearing any such expert appointed by the Tribunal and 
comment on any reports.

27.8 The fees and expenses of any expert appointed by 
the Tribunal under this Article will form part of the costs of 
the arbitration.

Article 28. Default

28.1 If the Respondent fails to submit a Statement of 
Defense or the Claimant fails to submit a Reply to Counter- 
claim, or if at any point any party fails to avail itself of the 
opportunity to present its case in the manner determined 
by these Rules or as directed by the Tribunal, the Tribunal 
may nevertheless proceed with the arbitration and make an 
award.

28.2 The Tribunal will make no final award upon the 
default of a party without a determination made upon the 
submission of proof by the non-defaulting party of the 
validity and amount of that party’s claim.

28.3 If a party, without showing good cause, fails to 
comply with any provision of, or requirement under, these 
Rules or any direction given by the Tribunal, the Tribunal 
may draw the inferences that it considers appropriate.

Article 29.  Waiver of Rules

29.1  A party who knows that any provision of or 
requirement under these Rules has not been complied with 
and yet proceeds with the arbitration without prompt-
ly stating its objection to such non-compliance will be 
deemed to have waived its right to object.

Article 30.  Closing of the Proceedings

30.1  When it is satisfied that the parties have had a rea- 
sonable opportunity to present their cases, the Tribunal will 
declare the proceedings closed. Thereafter, no further sub-
mission or argument may be made, or evidence produced, 
unless requested or authorized by the Tribunal.

Article 31.  Powers of the Tribunal and Remedies

31.1 The Tribunal may grant any remedy or relief, 
including, but not limited to, specific performance of a 
contract, which is within the scope of the agreement of the 
parties and permissible under the law(s) or rules of law 
applicable to the dispute or, if the parties have expressly 
so provided, within the Tribunal’s authority to decide as 
amiable compositeur or ex aequo et bono. The Tribunal will 
decide a dispute ex aequo et bono or as amiable composi-
teur only if the parties have expressly authorized it to do so.

31.2 Unless the parties agree otherwise, the parties 
expressly waive and forgo any right to punitive, exemplary 
or similar damages, unless a statute requires that compen- 
satory damages be increased in a specified manner. This 
provision will not limit the Tribunal’s authority to take into 
account a party’s dilatory or bad faith conduct in the arbi- 
tration in apportioning arbitration costs between or among 
the parties.
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31.3 In addition to making a final award, the Tribunal 
will be entitled to make interim, interlocutory or partial 
final awards.

Article 32.  Interim Measures of Protection

32.1 At the request of any party, the Tribunal may take 
whatever interim measures it deems necessary, including 
injunctive relief and measures for the protection or conser- 
vation of property, including, at the Tribunal’s discretion, 
measures to secure the payment of any award that might be 
rendered.

32.2 Such interim measures may take the form of an 
interim or partial final award, and the Tribunal may require 
security for the costs of such measures, including security 
for any costs that the party that is the subject of the in- 
terim or partial final award may incur if it is subsequently 
determined that the moving party was not entitled to such 
interim relief.

32.3 A request for interim measures addressed by a 
party to a judicial authority will not be deemed incompat-
ible with the agreement to arbitrate or a waiver of the right 
to arbitrate.

32.4 The Tribunal may, in its discretion, apportion 
costs associated with applications for interim relief in any 
interim or partial final award or in the final award.
 
Article 33. Sanctions

33.1  The Tribunal may order appropriate sanctions for 
failure of a party to comply with its obligations under any 
of these Rules or with an order of the Tribunal. These sanc- 
tions may include, but are not limited to, assessment of Ar-
bitration Fees and Arbitrator compensation and expenses; 
assessment of any other costs occasioned by the actionable 
conduct, including reasonable attorneys’ fees; exclusion of 
certain evidence; drawing adverse inferences; or, in extreme 
cases, determining an issue or issues submitted to Arbitra- 
tion adversely to the party that has failed to comply.

Article 34.  Determination of the Award

34.1 In most circumstances, the dispute should be 
heard and be submitted to the Tribunal for decision 
within nine months after the initial preliminary confer-
ence required by Article 23, and the final award should be 
rendered within three months thereafter. The parties and 
the Tribunal will use their best efforts to comply with this 
schedule.

34.2 Unless otherwise required by law, where there are 
three or more arbitrators and the Tribunal fails to agree 
unanimously on any issue, the arbitrators will decide that 

issue by a majority. Failing a majority decision on any issue, 
the chair of the Tribunal will decide that issue.

34.3 If any arbitrator fails to comply with the man-
datory provisions of these Rules or of any applicable law 
relating to the making of the award, having been given a 
reasoable opportunity to do so, the remaining arbitrators 
may proceed to render an award. In that event, the remain-
ing arbitrators will state in their award the circumstances of 
the other arbitrator’s failure to participate in the making of 
the award.

34.4 An arbitrator may attach a dissenting or concur-
ring opinion to the Award.

34.5 The award shall be delivered to the Administrator, 
who shall transmit copies to the parties upon the full settle- 
ment of the costs of the arbitration.

Article 35.  Form of the Award

35.1 The award will be made in writing and will be final 
and binding on the parties. The parties undertake to carry 
out the award without delay.
 
35.2 The Tribunal will state the reasons upon which 
the award is based, unless the parties have agreed that no 
reasons are to be given.

35.3 Before signing any Award, the Tribunal will sub-
mit it in draft to JAMS. JAMS may suggest modifications as 
to the form of the Award and may also draw the Tribunal’s 
attention to points of substance. No Award will be rendered 
by the Tribunal until it has been approved by JAMS as to its 
form.

35.4 An award will be signed by the arbitrators, and it 
will contain the date on which and the seat where the award 
was made. The arbitrators may sign the award outside of 
the seat of arbitration without affecting where the award 
was made. Copies of the award signed by the arbitrators 
will be communicated to the parties by the Administrator.

35.5 If the arbitration law of the country where the 
award is made requires that the award be filed or registered 
by the Tribunal, the Tribunal will comply with this require-
ment within the period of time required by law.

35.6 At the request of any party, the Administrator 
will provide it, at cost, with a copy of the award certified by 
JAMS. A copy so certified will be deemed to comply with 
the requirements of Article IV(1)(a) of the Convention 
on the Recognition and Enforcement of Foreign Arbitral 
Awards, New York, June 10, 1958.
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35.7 A monetary award will be in the currency or 
currencies of the contract, unless the Tribunal considers 
another currency more appropriate, and the Tribunal may 
award such pre-award and post-award interest, simple or 
compound, as it considers appropriate, at such rate and 
from such date(s) as the arbitrator(s) may deem appropri-
ate, taking into consideration the contract and applicable 
law.

Article 36. Fees

36.1 At the same time as the Request for Arbitration is 
filed, the Claimant will pay a filing fee. The amount of the 
fee is fixed in accordance with the JAMS Schedule of Fees 
and Costs in force on the date of the filing of the Request 
for Arbitration.

36.2 In addition to the filing fee, the Administrator 
may direct the parties to make one or several deposits on 
ac- count of the costs of the arbitration. Such deposits will 
be made to and held by JAMS and from time to time may 
be released by JAMS to the arbitrator(s), to any expert 
appointed by the Tribunal and to JAMS itself as the arbitra-
tion progresses.

36.3 If at any time any party has failed to pay fees or 
expenses in full, JAMS may order the suspen- sion or ter-
mination of the proceedings. In the event that a party fails 
or refuses to provide any deposit as directed by the Admin-
istrator, JAMS may direct the other party or parties to effect 
a substitute payment to allow the arbitration to proceed, 
subject to any award on costs. An administrative suspen-
sion shall toll any time limits contained in these Rules or 
the parties’ agreement.

36.4 The Tribunal need not proceed with the arbitra-
tion unless the Tribunal ascertains from the Administrator 
that JAMS is in receipt of the requisite funds.

36.5 In the discretion of the Tribunal, failure by a 
Claimant or counterclaiming party to provide promptly and 
in full the required deposit may be treated as a withdrawal, 
without prejudice, of the claim or counterclaim, respective-
ly.

36.6 JAMS may decide that an advance on costs consist 
of or include a bank guarantee or other form of security.

36.7 If one of the parties claims a right to a set-off with 
regard to either claims or counterclaims asserted against it, 
such set-off will be taken into account in determining the 
advance to cover the costs of arbitration in the same way 
as a separate claim insofar as it may require the Tribunal to 
consider additional matters.

36.8 If a party who has not paid an advance on costs 
requests the Tribunal to rule on a withdrawn claim, JAMS 
may, as a condition for such a ruling, order the requesting 
party to pay an advance on costs.

36.9 Where the amount of the counterclaim greatly 
exceeds the amount of the claim or involves the examina-
tion of significantly different matters, or where it otherwise 
appears appropriate in the circumstances, JAMS Interna- 
tional, in its discretion, may establish two separate deposits 
on account of claim and counterclaim. If separate deposits 
are established, the totality of the deposit on account of the 
claim will be paid by the Claimant, and the totality of the 
deposit on account of the counterclaim will be paid by the 
Respondent.
 
36.10 After the award has been made, JAMS, in accor-
dance with the award, will render an accounting to the 
parties of the deposits received and return any unexpend-
ed balance to the parties or require the payment of any 
amount owing from the parties.

Article 37.  Arbitration Costs

37.1 Arbitration costs consist of:

(a) The Tribunal’s fees;

(b) The filing fee and JAMS’ administrative fees as set 
forth in the Schedule of Fees and Costs;

(c) The fees and expenses of any expert appointed by 
the Tribunal;

(d) The reasonable costs for legal representation of a 
successful party; and

(e) Any costs incurred in connection with an applica- 
tion for interim or emergency relief.

37.2 The Tribunal’s fees will be calculated by reference 
to work done by its members in connection with the arbi-
tration and will be charged at rates appropriate to the par-
ticular circumstances of the case, including its complexity 
and the special qualifications of the arbitrators. JAMS will 
agree upon fee rates with the arbitrators in writing prior to 
their appointment by JAMS. 

37.3 In the event of the replacement of any arbitrator 
pursuant to Article 11 of these Rules, JAMS will decide 
upon the amount of fees and expenses to be paid for the 
former arbitrator’s services, if any, as it may consider appro-
priate in all the circumstances.
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37.4 The Tribunal will fix the arbitration costs in its 
award. The Tribunal may apportion such costs among the 
parties if it determines that such apportionment is reason-
able, taking into account the circumstances of the case.

Article 38. Interpretation or Correction of the Award

38.1 Within 30 days after the receipt of an award, any 
party, with notice to the other parties, may request the 
Tribunal to interpret the award or correct any clerical, ty- 
pographical or computational errors, or make an additional 
award as to claims presented but omitted from the award.
 
38.2 If the Tribunal considers such a request justified, 
after considering the contentions of the parties, it will com-
ply with such a request within 30 days after the request.

38.3 The Tribunal may correct any error of the type re-
ferred to in Article 38.1 on its own initiative within 30 days 
of the date of the award.

Article 39.  Settlement and Award on Agreed Terms

39.1  In the event of a settlement, if the parties so re- 
quest, the Tribunal may render an Award on Agreed Terms 
recording the settlement. If the parties do not require an 
Award on Agreed Terms, the parties shall confirm to JAMS 
that a settlement has been reached. The Tribunal shall be 
discharged and the arbitration concluded upon payment of 
any outstanding costs of the arbitration.

JAMS 
MEDIATION RULES

JAMS provide mediation and arbitration services from Res-
olution Centers located throughout Europe and the United 
States. Our mediators and arbitrators hear and resolve some 
of the most complex and contentious disputes. Our medi-
ators and arbitrators come from the highest ranks of the 
legal profession. These highly trained and experienced ADR 
professionals are dedicated to the highest ethical standards 
of conduct.
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NOTICE:  These Rules are the copyrighted property of JAMS. 
They cannot be copied, reprinted or used in any way without 
permission of JAMS, unless they are being used by the parties 
to mediation as the rules for that mediation. If they are being 
used as the rules for mediation, proper attribution must be 
given to JAMS. If you wish to obtain permission to use our 
copyrighted materials, please contact JAMS in Irvine, Cali-
fornia, USA, at (+1) 949.224.1810.

Application of Rules

1. These Rules apply to the mediation of disputes where the 
parties seek the settlement of such disputes and where, ei-
ther by stipulation in a contract or by agreement, they have 
agreed that these Rules will apply. The parties may agree to 
vary these Rules at any time.

Initiation of Mediation

2. Any party or parties to a dispute wishing to initiate 
mediation may do so by filing with JAMS a submission to 
mediation or a written request for mediation pursuant to 
these Rules.



AtlAS Desk Book 2020

      Fourth Edition  505

3. A party may request JAMS to invite another party to par-
ticipate in mediation. Upon receipt of such a request, JAMS 
will contact the other party involved in the dispute and 
attempt to obtain an agreement to participate in mediation.

4. A request for mediation should contain a brief state-
ment of the nature of the dispute. It shall also set forth the 
contact information of all parties to the dispute and the 
counsel, if any, who will represent them in the mediation.

Appointment of the Mediator

5. Upon receipt of a request for mediation, and if the par-
ties have not jointly notified JAMS of their mutual choice 
of a mediator, JAMS will provide the parties with a list 
of no fewer than five persons who would, in JAMS’ view, 
be qualified to mediate the dispute. In compiling the list, 
JAMS will take into account the nationalities of the parties, 
the language in which the mediation will be conducted, the 
place of the mediation and any substantive expertise that 
may be required or helpful. Each party may strike up to two 
names and will number the remaining names in the order 
of preference. In light of the parties’ expressed preferences, 
JAMS will appoint the mediator. Normally, a single medi-
ator will be appointed, unless the parties agree otherwise. 
JAMS may recommend co-mediators in appropriate cases.

Disclosures and Replacement of a Mediator

6. Any mediator, whether selected jointly by the parties 
or appointed by JAMS, will disclose both to JAMS and to 
the parties whether he or she has any financial or personal 
interest in the outcome of the mediation or whether there 
exists any fact or circumstance reasonably likely to create a 
presumption of bias. Upon receiving any such information, 
after soliciting the views of the parties, JAMS may replace 
the mediator, preferably from the lists of acceptable media-
tors previously returned by the parties.

Representation

7. Any party may be represented by persons of the party’s 
choice. Representation by counsel is not required. Parties 
other than natural persons are expected to have present 
throughout the mediation an officer, partner or other 
employee authorized to make decisions concerning the 
resolution of the dispute.

Date, Time and Place of the Mediation

8. The mediator will fix the date and the time of each 
mediation session. The mediation will be held at a JAMS 
office convenient to the parties or at such other place as the 
parties and the mediator agree.

Conduct of the Mediation and Authority of the Mediator

9. The mediator may conduct the mediation in such a man-
ner as he or she considers appropriate, taking into account 
the circumstances of the case, the wishes of the parties and 
the need for a speedy settlement of the dispute. The me-
diator does not have the authority to impose a settlement 
on the parties. The mediator is authorized to conduct both 
joint and separate meetings with the parties. If requested, 
the mediator may make oral or written recommendations 
concerning an appropriate resolution of the dispute.

Privacy

10. Mediation sessions are private. Persons other than the 
parties and their representatives may attend only with 
the permission of the parties and with the consent of the 
mediator.
 
Confidentiality

11. All information, records, reports or other documents 
received by a mediator while serving in that capacity will be 
confidential. The mediator will not be compelled to divulge 
such records or to testify or give evidence in regard to the 
mediation in any adversary proceeding or judicial forum. 
The parties will maintain the confidentiality of the media-
tion and will not rely upon or introduce as evidence in any 
arbitral, judicial or other proceeding:

(i) views expressed or suggestions or offers made by 
another party or the mediator in the course of the media-
tion proceedings;

(ii) admissions made by another party in the course 
of the mediation proceedings relating to the merits of the 
dispute; or

(iii) the fact that another party had or had not indicat-
ed a willingness to accept a proposal for settlement made 
by another party or by the mediator.

Facts, documents or other things otherwise admissible in 
evidence in any arbitral, judicial or other proceeding will 
not be rendered inadmissible by reason of their use in the 
mediation.

Exclusion of Liability

12. Neither JAMS nor any mediator will be liable to any 
party for any act or omission alleged in connection with 
any mediation conducted under these Rules.
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Interpretation and Application of the Rules

13. The mediator will interpret and apply these Rules 
insofar as they relate to the mediator’s duties and responsi-
bilities. All other procedures will be interpreted and applied 
by JAMS.

Administrative Fees

14. Unless otherwise agreed by the parties to the mediation, 
all of JAMS’ administrative fees and expenses, including, 
without limitation, the fees and expenses of the mediator, 
will be divided equally between or among the parties to the 
mediation.

Role of Mediator in Other Proceedings

15. Unless all parties agree in writing, the mediator may not 
act as an arbitrator or as a representative of, or counsel to, a 
party in any arbitral or judicial proceedings relating to the 
dispute that was the subject of the mediation.

Resort to Arbitral or Judicial Proceedings

16. The parties undertake not to initiate, during the 
mediation, any arbitral or judicial proceedings in respect 
of a dispute that is the subject of the mediation, except that 
a party may initiate arbitral or judicial proceedings when, 
in its opinion, such proceedings either are necessary to toll 
a limitations period, including a statute of limitations that 
may be applicable, or are necessary otherwise to preserve 
its rights in the event that the mediation is unsuccessful.

Governing Law and Jurisdiction

17. The mediation shall be governed by, construed 
and take effect in accordance with the laws where the 
mediation takes place. The courts of the state where the 
mediation takes place have exclusive jurisdiction to settle 
any claim, dispute or matter of difference that may arise out 
of or in connection with the mediation.

Termination of the Mediation

18. Any of the parties may withdraw from the media-
tion at any time and shall immediately inform the mediator 
and the other representatives in writing. The mediation will 
terminate when:

(i) a party withdraws from the mediation;

(ii) the mediator, at his/her discretion, withdraws 
from the mediation; or

(iii) a written settlement agreement is concluded.

The mediator may also adjourn the mediation in order to 
allow parties to consider specific proposals, get further 
information or for any other reason that the mediator 
considers helpful in furthering the mediation process. The 
mediation will then reconvene with the agreement of the 
parties.

Settlement Agreements

19. Any settlement reached in the mediation will not 
be legally binding until it has been reduced to writing and 
signed by, or on behalf of, the parties.
 



AtlAS Desk Book 2020

Fourth Edition  507

RECOMMENDED CLAUSES

Future disputes

For contracting parties who wish to have future disputes
referred to arbitration under the LCIA Rules, the following
clause is recommended. Words/spaces in square brackets 
should be deleted/completed as appropriate.

“Any dispute arising out of or in connection with this 
contract, including any question regarding its exis-
tence, validity or termination, shall be referred to and 
finally resolved by arbitration under the LCIA Rules, 
which Rules are deemed to be incorporated by refer-
ence into this clause.

The number of arbitrators shall be [one/three].

The seat, or legal place, of arbitration shall be [City
and/or Country].

The language to be used in the arbitral proceedings
shall be [ ].

The governing law of the contract shall be the
substantive law of [ ].”

Existing Disputes

If a dispute has arisen, but there is no agreement between
the parties to arbitrate, or if the parties wish to vary a dis-
pute resolution clause to provide for LCIA arbitration, the
following clause is recommended. Words/spaces in square
brackets should be deleted/completed as appropriate.

“A dispute having arisen between the parties concern-
ing [ ], the parties hereby agree that the dispute shall 
be referred to and finally resolved by arbitration under 
the LCIA Rules.

The number of arbitrators shall be [one/three].

CHAPTER 36
London Court International Arbitration

(LCIA)1

About the LCIA

The LCIA is one of the world’s leading international institu-
tions for commercial dispute resolution. The LCIA provides 
efficient, flexible and impartial administration of arbitration 
and other ADR proceedings, regardless of location, and 
under any system of law.

The LCIA provides access to the most eminent and expe-
rienced arbitrators, mediators and experts, with diverse 
backgrounds, from a variety of jurisdictions, and with the 
widest range of expertise and industry experience. The 
LCIA’s dispute resolution services are available to all con-
tracting parties, with no membership requirements.

In order to ensure cost-effective services, the LCIA’s admin-
istrative charges and the fees charged by the arbitrators it 
appoints are not based on the value of the dispute. Instead, 
a fixed registration fee is payable with the Request for Arbi-
tration, and the arbitrators and LCIA apply hourly rates for 
services.

In addition to its dispute administration services, the LCIA 
conducts a worldwide program of conferences, seminars, 
and other events of interest to the arbitration and ADR 
community, operates a membership program for over 
2,300 members from over 86 countries, and sponsors the 
Young International Arbitration Group (YIAG), a group 
for members of the arbitration community aged 40 or 
younger, with over 11,000 members.

1  Reprinted with the kind permission of LCIA.  Copyright 2020.  All rights 
reserved.  These are the new rules effective October 1, 2020.
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The seat, or legal place, of arbitration shall be [City
and/or Country].

The language to be used in the arbitral proceedings
shall be [ ].

The governing law of the contract [is/shall be] the
substantive law of [ ]. “

Modifications to Recommended Clauses

The LCIA Secretariat will be pleased to discuss any
modifications to these standard clauses. For example,
to provide for party nomination of arbitrators or for
expedited procedures.

Mediation and other forms of ADR

Recommended clauses and procedures for Mediation,
for Expert Determination, for Adjudication, and for other
forms of ADR, to be administered by the LCIA, or in which
the LCIA is to act as appointing authority, are available on 
request from the LCIA Secretariat.

RULES OF ARBITRATION

Preamble

Where any agreement, submission or reference howsoever 
made or evidenced in writing (whether signed or not) pro-
vides in whatsoever manner for arbitration under the rules 
of or by the LCIA, the London Court of International Ar-
bitration, the London Court of Arbitration or the London 
Court, the parties thereto shall be taken to have agreed in 
writing that any arbitration between them shall be conduct-
ed in accordance with the LCIA Rules or such amended 
rules as the LCIA may have adopted hereafter to take effect 
before the commencement of the arbitration and that such 
LCIA Rules form part of their agreement (collectively, the 
“Arbitration Agreement”).  These LCIA Rules comprise 
this Preamble, the Articles and the Index, together with the 
Annex to the LCIA Rules and the Schedule of Costs as both 
from time to time may be separately amended by the LCIA 
(the “LCIA Rules”).

Article 1  Request for Arbitration

1.1 Any party wishing to commence arbitration under
the LCIA Rules (the “Claimant”) shall deliver to the Regis-
trar of the LCIA Court (the “Registrar”) a written request 
for arbitration (the “Request”), containing or accompanied 
by:

(i) the full name, nationality and all contact details 
(including email address, postal address and tele-

phone number) of the Claimant for the purpose 
of receiving delivery of all documentation in the 
arbitration in accordance with Article 4; and the 
same particulars of the Claimant’s authorised rep-
resentatives (if any) and of all other parties to the 
arbitration;

(ii) the full terms of the Arbitration Agreement (ex-
cepting the LCIA Rules) invoked by the Claimant 
to support its claim, together with a copy of any 
contractual or other documentation in which 
those terms are contained and to which the Claim-
ant’s claim relates;

(iii) a statement briefly summarising the nature and 
circumstances of the dispute, its estimated mon-
etary amount or value, the transaction(s) at issue 
and the claim advanced by the Claimant against 
any other party to the arbitration (each such other 
party being here separately described as a “Re-
spondent”);

(iv) a statement of any procedural matters for the ar-
bitration (such as the arbitral seat, the language(s) 
of the arbitration, the number of arbitrators, their 
qualifications and identities) upon which the par-
ties have already agreed in writing or in respect of 
which the Claimant makes any proposal under the 
Arbitration Agreement;

(v)   if the Arbitration Agreement (or any other written 
agreement) howsoever calls for any form of party 
nomination of arbitrators, the full name, email 
address, postal address and telephone number of 
the Claimant’s nominee;

(vi)  confirmation that the registration fee prescribed 
in the Schedule of Costs has been or is being paid 
to the LCIA, without actual receipt of which the 
Request shall be treated by the Registrar as not 
having been delivered and the arbitration as not 
having been commenced under the Arbitration 
Agreement; and

(vii) confirmation that copies of the Request (includ-
ing all accompanying documents) have been 
or are being delivered to all other parties to the 
arbitration in accordance with Article 4 by one 
or more means to be identified specifically in 
such confirmation, to be supported then or as 
soon as possible thereafter by documentary proof 
satisfactory to the LCIA Court of actual delivery 
(including the date of delivery) or, if actual deliv-
ery is demonstrated to be impossible to the LCIA 
Court’s satisfaction, sufficient information as to 
any other effective form of notification.
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1.2   A Claimant wishing to commence more than one arbi-
tration under the LCIA Rules (whether against one or 
more Respondents and under one or more Arbitration 
Agreements) may serve a composite Request in respect 
of all such arbitrations, provided that the requirements 
of Article 1.1 are complied with to the satisfaction of 
the LCIA Court in respect of each arbitration. In par-
ticular, in any composite Request the Claimant must 
identify separately the estimated monetary amount 
or value in dispute, the transaction(s) at issue and the 
claim advanced by the Claimant against any other par-
ty in each arbitration. Each arbitration so commenced 
shall proceed separately and in accordance with the 
LCIA Rules, subject to the LCIA Court or the Arbitral 
Tribunal determining otherwise.

1.3  The Request (including all accompanying documents) 
shall be submitted to the Registrar in electronic form 
in accordance with Article 4.1.

1.4  The arbitration shall be treated as having commenced 
for all purposes on the date upon which the Request 
(including all accompanying documents) is received 
electronically by the Registrar (the “Commence-
ment Date”), provided that the LCIA has received the 
registration fee.  Where the registration fee is received 
subsequently the Commencement Date will be the date 
of the LCIA’s actual receipt of the registration fee.

1.5  At any time after the Commencement Date but prior 
to the appointment of the Arbitral Tribunal the LCIA 
Court may allow a Claimant to supplement, modify or 
amend its Request to correct any error in computation, 
any clerical or typographical error, any ambiguity or 
any mistake of a similar nature, after giving the parties 
a reasonable opportunity to state their views and upon 
such terms as the LCIA Court may decide.  

1.6  There may be one or more Claimants (whether or not 
jointly represented); and in such event, where appro-
priate, the term “Claimant” shall be so interpreted 
under the Arbitration Agreement.

Article 2  Response

2.1  Within 28 days of the Commencement Date, or such 
lesser or greater period to be determined by the LCIA 
Court upon application by any party or upon its own 
initiative (pursuant to Article 22.5), the Respondent 
shall deliver to the Registrar a written response to the 
Request (the “Response”), containing or accompanied 
by:

(i)   the Respondent’s full name, nationality and all 
contact details (including email address, postal 

address and telephone number) for the purpose 
of receiving delivery of all documentation in the 
arbitration in accordance with Article 4 and the 
same particulars of its authorised representatives 
(if any);

(ii)  confirmation or denial of all or part of the claim 
advanced by the Claimant in the Request, includ-
ing the Claimant’s invocation of the Arbitration 
Agreement in support of its claim;

(iii)  if not full confirmation, a statement briefly 
summarising the nature and circumstances of 
the dispute, its estimated monetary amount or 
value, the transaction(s) at issue and the defence 
advanced by the Respondent, and also indicating 
any counterclaim advanced by the Respondent 
against any Claimant and any cross-claim against 
any other Respondent;

(iv)  a response to any statement of procedural matters 
for the arbitration contained in the Request under 
Article 1.1(iv), including the Respondent’s own 
statement relating to the arbitral seat, the lan-
guage(s) of the arbitration, the number of arbi-
trators, their qualifications and identities and any 
other procedural matter upon which the parties 
have already agreed in writing or in respect of 
which the Respondent makes any proposal under 
the Arbitration Agreement;

(v)   if the Arbitration Agreement (or any other written 
agreement) howsoever calls for party nomination 
of arbitrators, the full name, email address, postal 
address and telephone number of the Respon-
dent’s nominee; and 

(vi) confirmation that copies of the Response (in-
cluding all accompanying documents) have been 
or are being delivered to all other parties to the 
arbitration in accordance with Article 4 by one or 
more means of delivery to be identified specifical-
ly in such confirmation, to be supported then or as 
soon as possible thereafter by documentary proof 
satisfactory to the LCIA Court of actual delivery 
(including the date of delivery) or, if actual deliv-
ery is demonstrated to be impossible to the LCIA 
Court’s satisfaction, sufficient information as to 
any other effective form of notification.

2.2  Where the Request is a composite Request, the Re-
spondent may serve a composite Response in respect 
of all or any of the arbitrations, provided that the 
requirements of Article 2.1 are complied with to the 
satisfaction of the LCIA Court in respect of each arbi-
tration to which the Response responds. In particular, 
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in any composite Response the Respondent must iden-
tify separately the estimated monetary amount or value 
in dispute, the transaction(s) at issue and the defence, 
counterclaim or cross-claim advanced by the Respon-
dent against any other party to each arbitration. 

2.3  The Response (including all accompanying documents) 
shall be submitted to the Registrar in electronic form 
in accordance with Article 4.1.

2.4   Failure to nominate or propose any arbitrator can-
didate within the time for delivery of a Response or 
such other time period as is agreed by the parties shall 
constitute an irrevocable waiver of that party’s oppor-
tunity to nominate or propose any arbitrator candidate. 
Failure to deliver any or any part of a Response within 
time or at all shall not (by itself) preclude the Respon-
dent from denying any claim or from advancing any 
defence, counterclaim or cross-claim in the arbitration. 

2.5   Subject to Article 2.4, at any time prior to the appoint-
ment of the Arbitral Tribunal the LCIA Court may 
allow a party to supplement, modify or amend its Re-
sponse to correct any error in computation, any clerical 
or typographical error, any ambiguity or any mistake 
of a similar nature, after giving the parties a reasonable 
opportunity to state their views and upon such terms 
as the LCIA Court may decide. 

2.6   There may be one or more Respondents (whether or 
not jointly represented); and in such event, where ap-
propriate, the term “Respondent” shall be so interpret-
ed under the Arbitration Agreement.

Article 3                    LCIA Court and Registrar

3.1  The functions of the LCIA Court under the Arbitration 
Agreement shall be performed in its name by the Pres-
ident of the LCIA Court (or any of its Vice Presidents, 
Honorary Vice Presidents or former Vice Presidents) 
or by a division of three or more members of the LCIA 
Court appointed by its President or any Vice President 
(the “LCIA Court”). 

3.2  The functions of the Registrar under the Arbitration 
Agreement shall be performed under the supervision 
of the LCIA Court by the Registrar or any deputy 
Registrar. 

3.3  All communications in the arbitration to the LCIA 
Court from any party, authorised representative of a 
party, arbitrator, tribunal secretary or expert to the 
Arbitral Tribunal shall be addressed to the Registrar. 
All such communications with the Registrar from any 
party or authorised representative of a party shall be 
copied to all other parties.

Article 4       Written Communications and Periods of Time

4.1   The Claimant shall submit the Request under Article 
1.3 and the Respondent the Response under Article 2.3 
in electronic form, either by email or other electron-
ic means including via any electronic filing system 
operated by the LCIA. Prior written approval should be 
sought from the Registrar, acting on behalf of the LCIA 
Court, to submit the Request or the Response by any 
alternative method.  

4.2   Save with the prior written approval or direction of the 
Arbitral Tribunal, or, prior to the constitution of the 
Arbitral Tribunal, the Registrar acting on behalf of the 
LCIA Court, any written communication in relation to 
the arbitration shall be delivered by email or any other 
electronic means of communication that provides a 
record of its transmission.

4.3   Delivery by email or other electronic means of com-
munication shall be as agreed or designated by a party 
for the purpose of receiving any communication in 
regard to the Arbitration Agreement. Any written 
communication (including the Request and Response) 
delivered to such party by that electronic means shall 
be treated as having been received by such party. In 
the absence of such agreement or designation or order 
by the Arbitral Tribunal, if delivery by electronic 
means has been regularly used in the parties’ previous 
dealings, any written communication (including the 
Request and Response) may be delivered to a party by 
that electronic means and shall be treated as having 
been received by such party, subject to the LCIA Court 
or the Arbitral Tribunal being informed of any reason 
why the communication will not actually be received 
by such party including electronic delivery failure no-
tification. Notwithstanding the above, the LCIA Court 
or the Arbitral Tribunal may direct that any written 
communication be delivered to a party at any address 
and by any means it considers appropriate.

4.4   For the purpose of determining the commencement 
of any time limit, unless otherwise ordered by the 
Arbitral Tribunal or the Registrar acting on behalf of 
the LCIA Court, a written communication sent by elec-
tronic means shall be treated as having been received 
by a party on the day it is transmitted (such time to be 
determined by reference to the recipient’s time zone). 
If delivery by any other means is permitted or directed 
under this Article 4, a written communication shall be 
treated as having been received by a party on the day it 
is delivered (such time to be determined by reference 
to the recipient’s time zone).
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4.5   For the purpose of determining compliance with a 
time limit, unless otherwise ordered by the Arbitral 
Tribunal or the Registrar acting on behalf of the LCIA 
Court, a written communication shall be treated as 
having been made by a party if transmitted or deliv-
ered prior to or on the date of the expiration of the 
time limit (such time to be determined by reference to 
the sender’s time zone). 

4.6 For the purpose of calculating a period of time, such 
period shall begin to run on the day following the day 
when a written communication is received by the ad-
dressee. If the last day of such period is an official hol-
iday or non-business day at the place of that addressee 
(or the place of the party against whom the calculation 
of time applies), the period shall be extended until the 
first business day which follows that last day. Official 
holidays and nonbusiness days occurring during the 
running of the period of time shall be included in 
calculating that period.

4.7 A party shall inform the Registrar, the Arbitral Tribunal 
and all other parties as soon as reasonably practical 
of any changes to its full name and contact details 
(including email address, postal address and telephone 
number) or to those of its authorised representatives.

Article 5  Formation of Arbitral Tribunal

5.1 The formation of the Arbitral Tribunal by the LCIA 
Court shall not be impeded by any controversy 
between the parties relating to the sufficiency of the 
Request or the Response. The LCIA Court may also 
proceed with the arbitration notwithstanding that the 
Request is incomplete or the Response is missing, late 
or incomplete.

5.2 The expression the “Arbitral Tribunal” includes a sole 
arbitrator (including, where appropriate, an Emergency 
Arbitrator) or all the arbitrators where more than one.

5.3 All arbitrators shall be and remain at all times impartial 
and independent of the parties; and none shall act in 
the arbitration as advocate for or authorised repre-
sentative of any party. No arbitrator shall give advice 
to any party on the parties’ dispute or the conduct or 
outcome of the arbitration.

5.4 Before appointment by the LCIA Court, each arbitra-
tor candidate shall furnish to the Registrar (upon the 
latter’s request) a brief written summary of his or her 
qualifications and professional positions (past and 
present); the candidate shall also agree in writing fee 
rates conforming to the Schedule of Costs; the candi-
date shall sign a written declaration stating: (i) whether 
there are any circumstances currently known to the 

candidate which are likely to give rise in the mind 
of any party to any justifiable doubts as to his or her 
impartiality or independence and, if so, specifying 
in full such circumstances in the declaration; and (ii)  
whether the candidate is ready, willing and able to 
devote sufficient time, diligence and industry to ensure 
the expeditious and efficient conduct of the arbitration. 
The candidate shall promptly furnish such agreement 
and declaration to the Registrar. 

5.5   Each arbitrator shall assume a continuing duty, until 
the arbitration is finally concluded, forthwith to dis-
close in writing any circumstances becoming known 
to that arbitrator after the date of his or her written 
declaration (under Article 5.4) which are likely to give 
rise in the mind of any party to any justifiable doubts 
as to his or her impartiality or independence, to be 
delivered to the LCIA Court, any other members of the 
Arbitral Tribunal and all parties in the arbitration. 

5.6 The LCIA Court shall appoint the Arbitral Tribunal 
promptly following delivery to the Registrar of the 
Response or, if no Response is received, promptly after 
28 days from the Commencement Date (or such other 
lesser or greater period to be determined by the LCIA 
Court pursuant to Article 22.5).

5.7 No party or third person may appoint any arbitrator 
under the Arbitration Agreement: the LCIA Court 
alone is empowered to appoint arbitrators (albeit 
taking into account any written agreement or joint 
nomination by the parties or nomination by the other 
candidates or arbitrators).

5.8 A sole arbitrator shall be appointed unless the parties 
have agreed in writing otherwise or the LCIA Court 
determines that in the circumstances a three-member 
tribunal is appropriate (or, exceptionally, more than 
three). 

5.9 The LCIA Court shall appoint arbitrators with due re-
gard for any particular method or criteria of selection 
agreed in writing by the parties. The LCIA Court shall 
also take into account the transaction(s) at issue, the 
nature and circumstances of the dispute, its monetary 
amount or value, the location and languages of the 
parties, the number of parties and all other factors 
which it may consider relevant in the circumstances.

5.10 The President of the LCIA Court shall only be eligible 
to be appointed as an arbitrator if the parties agree in 
writing to nominate him or her as the sole or presiding 
arbitrator; and the Vice Presidents of the LCIA Court 
and the Chair of the LCIA Board of Directors (the 
latter being ex officio a member of the LCIA Court) 
shall only be eligible to be appointed as arbitrators if 
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nominated in writing by a party or parties or by the 
other candidates or arbitrators – provided that no such 
nominee shall have taken or shall take thereafter any 
part in any function of the LCIA Court or LCIA relat-
ing to such arbitration.

Article 6  Nationality of Arbitrators and Parties

6.1  Upon request of the Registrar, the parties shall each in-
form the Registrar and all other parties of their nation-
ality. Where the parties are of different nationalities, a 
sole arbitrator or the presiding arbitrator shall not have 
the same nationality as any party unless the parties 
who are not of the same nationality as the arbitrator 
candidate all agree in writing otherwise.

6.2  For the purposes of Article 6.1, in the case of a natural 
person, nationality shall mean citizenship, whether ac-
quired by birth or naturalisation or other requirements 
of the nation concerned. In the case of a legal person, 
nationality shall mean the jurisdiction in which it is 
incorporated and has its seat of effective management. 
A legal person that is incorporated in one jurisdiction 
but has its seat of effective management in another 
shall be treated as a national of both jurisdictions. The 
nationality of a party that is a legal person shall be 
treated as including the nationalities of its controlling 
shareholders or interests.

6.3  A person who is a citizen of two or more States shall be 
treated as a national of each State; citizens of the Euro-
pean Union shall be treated as nationals of its different 
Member States and shall not be treated as having the 
same nationality; a citizen of a State’s overseas territory 
shall be treated as a national of that territory and not of 
that State; and a legal person incorporated in a State’s 
overseas territory shall be treated as such and not (by 
such fact alone) as a national of or a legal person incor-
porated in that State.

Article 7  Party and Other Nominations

7.1   If the parties have agreed howsoever that any arbi-
trator is to be appointed by one or more of them or 
by any third person (other than the LCIA Court), 
that agreement shall be treated under the Arbitration 
Agreement as an agreement to nominate an arbitrator 
for all purposes. Such nominee may only be appoint-
ed by the LCIA Court as arbitrator subject to that 
nominee’s compliance with Articles 5.3 to 5.5; and the 
LCIA Court shall refuse to appoint any nominee if it 
determines that the nominee is not so compliant or is 
otherwise unsuitable.

7.2  Where the parties have howsoever agreed that the 
Claimant or the Respondent or any third person (other 

than the LCIA Court) is to nominate an arbitrator 
and such nomination is not made within time (in the 
Request, Response or otherwise), the LCIA Court may 
appoint an arbitrator notwithstanding the absence of 
a nomination. The LCIA Court may, but shall not be 
obliged to, take into consideration any late nomination.

7.3   In the absence of written agreement between the Par-
ties, no party may unilaterally nominate a sole arbitra-
tor or presiding arbitrator.

Article 8  Three or More Parties

8.1  Where the Arbitration Agreement entitles each party 
howsoever to nominate an arbitrator, the parties to 
the dispute number more than two and such parties 
have not all agreed in writing that the disputant parties 
represent collectively two separate “sides” for the 
formation of the Arbitral Tribunal (as Claimants on 
one side and Respondents on the other side, each side 
nominating a single arbitrator), the LCIA Court shall 
appoint the Arbitral Tribunal without regard to any 
party’s entitlement or nomination. 

8.2   In such circumstances, the Arbitration Agreement 
shall be treated for all purposes as a written agreement 
by the parties for the nomination and appointment of 
the Arbitral Tribunal by the LCIA Court alone.

Article 9A Expedited Formation of Arbitral 
  Tribunal

9.1   In the case of exceptional urgency, any party may apply 
to the LCIA Court for the expedited formation of the 
Arbitral Tribunal under Article 5.  

9.2   Such an application shall be made to the Registrar in 
writing by electronic means, together with a copy of 
the Request (if made by a Claimant) or a copy of the 
Response (if made by a Respondent), and shall be 
delivered or notified forthwith to all other parties to 
the arbitration. The application shall set out the specific 
grounds for exceptional urgency requiring the expedit-
ed formation of the Arbitral Tribunal.

9.3   The LCIA Court shall determine the application as 
expeditiously as possible in the circumstances. If the 
application is granted, for the purpose of forming the 
Arbitral Tribunal the LCIA Court may set or abridge 
any period of time under the Arbitration Agreement 
or other agreement of the parties (pursuant to Article 
22.5).
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Article 9B Emergency Arbitrator

9.4   Subject always to Article 9.16 below, in the case of 
emergency at any time prior to the formation or ex-
pedited formation of the Arbitral Tribunal (under Arti-
cles 5 or 9A), any party may apply to the LCIA Court 
for the immediate appointment of a temporary sole 
arbitrator to conduct emergency proceedings pending 
the formation or expedited formation of the Arbitral 
Tribunal (the “Emergency Arbitrator”).

9.5   Such an application shall be made to the Registrar in 
writing by electronic means, together with a copy of 
the Request (if made by a Claimant) or a copy of the 
Response (if made by a Respondent), delivered or 
notified forthwith to all other parties to the arbitration. 
The application shall set out, together with all relevant 
documentation: (i) the specific grounds for requiring, 
as an emergency, the appointment of an Emergency 
Arbitrator; and (ii) the specific claim, with reasons, for 
emergency relief. The application shall be accompanied 
by the applicant’s written confirmation that the appli-
cant has paid or is paying to the LCIA the Special Fee 
under Article 9B, without actual receipt of which the 
application shall be dismissed by the LCIA Court. The 
Special Fee shall be subject to the terms of the Sched-
ule of Costs. Its amount is prescribed in the Schedule, 
covering the fees and expenses of the Emergency 
Arbitrator and the administrative charges and expens-
es of the LCIA, with additional charges (if any) of the 
LCIA Court. After the appointment of the Emergency 
Arbitrator, the amount of the Special Fee payable by 
the applicant may be increased by the LCIA Court 
in accordance with the Schedule. Save as provided in 
Section 5(vi) of the Schedule of Costs, Article 24 shall 
not apply to any Special Fee paid to the LCIA.

9.6   The LCIA Court shall determine the application as 
soon as possible in the circumstances. If the appli-
cation is granted, an Emergency Arbitrator shall be 
appointed by the LCIA Court within three days of the 
Registrar’s receipt of the application (or as soon as 
possible thereafter). Articles 5.1, 5.7, 5.9, 5.10, 6, 9C, 
10 and 16.2 (last sentence) shall apply to such appoint-
ment. The Emergency Arbitrator shall comply with the 
requirements of Articles 5.3, 5.4 and (until the emer-
gency proceedings are finally concluded) Article 5.5. 

9.7   The Emergency Arbitrator may conduct the emer-
gency proceedings in any manner determined by the 
Emergency Arbitrator to be appropriate in the circum-
stances, taking account of the nature of such emer-
gency proceedings, the need to afford to each party, if 
possible, an opportunity to be consulted on the claim 
for emergency relief (whether or not it avails itself of 
such opportunity), the claim and reasons for emergen-

cy relief and the parties’ further submissions (if any). 
The Emergency Arbitrator is not required to hold any 
hearing with the parties whether in person, or virtually 
by conference call, videoconference or using other 
communications technology and may decide the claim 
for emergency relief on available documentation. In 
the event of a hearing, which may consist of several 
part-hearings (as decided by the Emergency Arbitra-
tor), Articles 16.3, 19.2, 19.3 and 19.4 shall apply.

9.8  The Emergency Arbitrator shall decide the claim for 
emergency relief as soon as possible, but no later than 
14 days following the Emergency Arbitrator’s appoint-
ment. This deadline may only be extended by the 
LCIA Court in exceptional circumstances (pursuant to 
Article 22.5) or by the written agreement of all parties 
to the emergency proceedings. The Emergency Arbi-
trator may make any order or award which the Arbitral 
Tribunal could make under the Arbitration Agree-
ment; and, in addition, may make any order adjourn-
ing the consideration of all or any part of the claim for 
emergency relief to the proceedings conducted by the 
Arbitral Tribunal (when formed).

9.9   An order of the Emergency Arbitrator shall be made 
in writing, with reasons. An award of the Emergency 
Arbitrator shall comply with Article 26.2 and, when 
made, take effect as an award under Article 26.8 
(subject to Articles 9.11 and 9.12). The Emergency 
Arbitrator shall be responsible for delivering any order 
or award to the Registrar, who shall transmit the same 
promptly to the parties by electronic means.

9.10 The Special Fee paid shall form a part of the Arbitra-
tion Costs under Article 28.1, the amount of which 
shall be determined by the LCIA Court. Any legal 
or other expenses incurred by any party during the 
emergency proceedings shall form a part of the Legal 
Costs under Article 28.3. The Emergency Arbitrator 
may determine the amount of the Legal Costs relating 
to the emergency proceedings and the proportions 
in which the parties shall bear the Legal Costs and 
the Arbitration Costs of the emergency proceedings. 
Alternatively, the Emergency Arbitrator may leave 
such determination of all or part of the costs of the 
emergency proceedings to be decided by the Arbitral 
Tribunal.

9.11 Any order or award of the Emergency Arbitrator 
(apart from any order adjourning to the Arbitral Tri-
bunal, when formed, any part of the claim for emer-
gency relief) may be confirmed, varied, discharged or 
revoked, in whole or in part, by order or award made 
by the Arbitral Tribunal upon application by any party 
or upon its own initiative.
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9.12 Prior to the formation of the Arbitral Tribunal, the 
Emergency Arbitrator may, upon application by any 
party or upon its own initiative: 

(i) confirm, vary, discharge or revoke, in whole or in 
part, any order of the Emergency Arbitrator and/
or issue an additional order;

(ii) correct any error in computation, any clerical or 
typographical error, any ambiguity or any mistake 
of a similar nature in any award of the Emergency 
Arbitrator; and/or

(iii) make an additional award as to any claim for 
emergency relief presented in the emergency 
proceedings but not decided in any award of the 
Emergency Arbitrator.

9.13 Notwithstanding Article 9B, a party may apply to a 
competent state court or other legal authority for any 
interim or conservatory measures before the formation 
of the Arbitral Tribunal; and Article 9B shall not be 
treated as an alternative to or substitute for the exercise 
of such right. During the emergency proceedings, any 
application to and any order by such court or author-
ity shall be communicated promptly in writing to 
the Emergency Arbitrator, the Registrar and all other 
parties.

9.14 Articles 3.3, 4, 13.1-13.4, 14.1-14.2, 14.5, 14A, 16, 17, 
18, 22.3-22.4, 23, 24A, 25.1, 25.3, 28, 29, 30, 30A, 31 
and 32 and the Annex shall apply to emergency pro-
ceedings. In addition to the provisions expressly set out 
there and in this Article 9B, the Emergency Arbitrator 
and the parties to the emergency proceedings shall also 
be guided by other provisions of the Arbitration Agree-
ment, whilst recognising that several such provisions 
may not be fully applicable or appropriate to emergen-
cy proceedings. Wherever relevant, the LCIA Court 
may set or abridge any period of time under any such 
provisions (pursuant to Article 22.5).

9.15 The LCIA Court shall have the power to decide, at its 
discretion, all matters relating to the administration of 
the emergency proceedings not expressly provided for 
in this Article 9B.

9.16 Article 9B shall not apply if either: (i) the parties have 
concluded their arbitration agreement before 1 Octo-
ber 2014 and the parties have not agreed in writing to 
‘opt in’ to Article 9B; or (ii) the parties have agreed in 
writing at any time to ‘opt out’ of Article 9B.

Article 9C  Expedited Appointment of 
  Replacement Arbitrator

9.17 Any party may apply to the LCIA Court to expedite 
the appointment of a replacement arbitrator under 
Article 11.

9.18 Such an application shall be made in writing to the 
Registrar by electronic means, delivered or notified 
forthwith to all other parties to the arbitration; and it 
shall set out the specific grounds requiring the expedit-
ed appointment of the replacement arbitrator.

9.19 The LCIA Court shall determine the application as 
expeditiously as possible in the circumstances. If the 
application is granted, for the purpose of expediting 
the appointment of the replacement arbitrator the 
LCIA Court may set or abridge any period of time in 
the Arbitration Agreement or any other agreement of 
the parties (pursuant to Article 22.5).

Article 10 Revocation and Challenges

10.1 The LCIA Court may revoke any arbitrator’s appoint-
ment upon its own initiative, at the written request of 
all other members of the Arbitral Tribunal or upon 
a written challenge by any party if: (i) that arbitrator 
gives written notice to the LCIA Court of his or her 
intent to resign as arbitrator, to be copied to all parties 
and all other members of the Arbitral Tribunal (if any); 
(ii) that arbitrator falls seriously ill, refuses or becomes 
unable or unfit to act; or (iii) circumstances exist that 
give rise to justifiable doubts as to that arbitrator’s 
impartiality or independence.

10.2 The LCIA Court may determine that an arbitrator is 
unfit to act under Article 10.1 if that arbitrator: (i) acts 
in deliberate violation of the Arbitration Agreement; 
(ii) does not act fairly or impartially as between the 
parties; or (iii) does not conduct or participate in the 
arbitration with reasonable efficiency, diligence and 
industry.

10.3 A party challenging an arbitrator under Article  10.1 
shall, within 14 days of the formation of the Arbitral 
Tribunal or (if later) within 14 days of becoming aware 
of any grounds described in Article 10.1 or 10.2, deliv-
er a written statement of the reasons for its challenge 
to the LCIA Court, the Arbitral Tribunal and all other 
parties. A party may challenge an arbitrator whom it 
has nominated, or in whose appointment it has partici-
pated, only for reasons of which it becomes aware after 
the appointment has been made by the LCIA Court.

10.4 If all other parties agree in writing to the challenge 
within 14 days of receipt of the written statement, the 
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LCIA Court shall revoke that arbitrator’s appointment 
(without reasons).

10.5 Unless the parties so agree or the challenged arbitra-
tor resigns in writing within 14 days of receipt of the 
written statement, the LCIA Court shall decide the 
challenge. The LCIA Court may conduct the challenge 
proceedings in any manner it considers to be appropri-
ate in the circumstances but shall in any event pro-
vide the other parties and the challenged arbitrator a 
reasonable opportunity to comment on the challenging 
party’s written statement. The LCIA Court may require 
at any time further information and materials from 
the challenging party, the challenged arbitrator, other 
parties, any authorised representative of a party, other 
members of the Arbitral Tribunal and the tribunal 
secretary (if any).

10.6 The LCIA Court’s decision shall be made in writing, 
with reasons; and a copy shall be transmitted by the 
Registrar to the parties, the challenged arbitrator and 
other members of the Arbitral Tribunal (if any). If the 
challenge is upheld, the LCIA Court shall revoke that 
arbitrator’s appointment. A challenged arbitrator who 
resigns in writing prior to the LCIA Court’s decision 
shall not be considered as having admitted any part of 
the written statement.

10.7 The LCIA Court shall determine the amount of fees 
and expenses (if any) to be paid for the former arbi-
trator’s services, as it may consider appropriate in the 
circumstances. The LCIA Court may also determine 
whether, in what amount and to whom any party 
should pay all or any part of the costs of the challenge; 
and the LCIA Court may also refer all or any part of 
such costs to the later decision of the Arbitral Tribunal 
and/or the LCIA Court under Article 28.

Article 11 Nomination and Replacement

11.1 In the event that the LCIA Court determines that jus-
tifiable doubts exist as to any arbitrator candidate’s suit-
ability, independence or impartiality, or if a nominee 
declines appointment as arbitrator, or if an arbitrator 
is to be replaced for any reason, the LCIA Court may 
determine whether or not to follow the original nomi-
nating process for such arbitral appointment.

11.2 The LCIA Court may determine that any opportunity 
given to a party to make any re-nomination (under the 
Arbitration Agreement or otherwise) shall be waived if 
not exercised within 14 days (or such lesser or greater 
time as the LCIA Court may determine), after which 
the LCIA Court shall appoint the replacement arbitra-
tor without such renomination.

11.3 Save for any award rendered, the Arbitral Tribunal 
(when reconstituted) shall determine whether, and 
if so to what extent, the previous proceedings in the 
arbitration shall stand.

Article 12 Majority Power to Continue 
  Deliberations

12.1 Where an arbitrator without good cause refuses or 
persistently fails to participate in the deliberations of 
an Arbitral Tribunal, the remaining arbitrators jointly 
may give written notice of such refusal or failure to the 
LCIA Court, the parties and the absent arbitrator. In 
exceptional circumstances, the remaining arbitrators 
may decide to continue the arbitration (including the 
making of any award) notwithstanding the absence of 
that other arbitrator, subject to the written approval of 
the LCIA Court.

12.2 In deciding whether to continue the arbitration, the 
remaining arbitrators shall take into account the stage 
of the arbitration, any explanation made by or on 
behalf of the absent arbitrator for his or her refusal or 
failure to participate, the likely effect upon the legal 
recognition or enforceability of any award at the seat of 
the arbitration and such other matters as they consid-
er appropriate in the circumstances. The reasons for 
such decision shall be stated in any award made by the 
remaining arbitrators without the participation of the 
absent arbitrator.

12.3 In the event that the remaining arbitrators decide at 
any time after giving written notice of such refusal 
or failure not to continue the arbitration without the 
participation of the absent arbitrator, the remaining 
arbitrators shall notify in writing the parties and the 
LCIA Court of such decision; and, in that event, the 
remaining arbitrators or any party may refer the matter 
to the LCIA Court for the revocation of the absent 
arbitrator’s appointment and the appointment of a 
replacement arbitrator under Articles 10 and 11.

Article 13 Communications between Parties and  
  Arbitral Tribunal

13.1 Following the formation of the Arbitral Tribunal, all 
communications shall take place directly between the 
Arbitral Tribunal and the parties (to be copied to the 
Registrar), unless the Arbitral Tribunal decides that 
communications should continue to be made through 
the Registrar.

13.2 Where the Registrar sends any written communication 
to one party on behalf of the Arbitral Tribunal or the 
LCIA Court, he or she shall send a copy to each of the 
other parties.
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13.3 Where any party delivers to the Arbitral Tribunal any 
communication (including statements and documents 
under Article 15) it shall deliver a copy to each arbi-
trator, all other parties and the Registrar; and it shall 
confirm to the Arbitral Tribunal in writing that it has 
done or is doing so.

13.4 During the arbitration proceedings, no party shall 
deliberately initiate or attempt to initiate any unilat-
eral contact relating to the arbitration or the parties’ 
dispute with any member of the LCIA Court exercising 
any function in regard to the arbitration or, from the 
Arbitral Tribunal’s formation onwards, any member 
of the Arbitral Tribunal or the tribunal secretary (if 
any), which has not been disclosed in writing prior to 
or shortly after the time of such contact to all other 
parties, all members of the Arbitral Tribunal and the 
Registrar. Notwithstanding Article 3.3, a party may, 
however, have unilateral contact with the Registrar 
regarding administrative matters.

13.5 Prior to the Arbitral Tribunal’s formation, unless the 
parties agree otherwise in writing, any arbitrator, 
candidate or nominee who is required to participate in 
the selection of a presiding arbitrator may consult any 
party in order to obtain the views of that party as to the 
suitability of any candidate or nominee as presiding 
arbitrator, provided that such arbitrator, candidate or 
nominee promptly informs any other arbitrator, candi-
date or nominee involved in the selection process and 
the Registrar of such consultation.

Article 14 Conduct of Proceedings

14.1 Under the Arbitration Agreement, the Arbitral Tribu-
nal’s general duties at all times during the arbitration 
shall include:

(i)    a duty to act fairly and impartially as between all 
parties, giving each a reasonable opportunity of 
putting its case and dealing with that of its oppo-
nent(s); and 

(ii)   a duty to adopt procedures suitable to the circum-
stances of the arbitration, avoiding unnecessary 
delay and expense, so as to provide a fair, efficient 
and expeditious means for the final resolution of 
the parties’ dispute. 

14.2 The Arbitral Tribunal shall have the widest discretion 
to discharge these general duties, subject to the man-
datory provisions of any applicable law or any rules of 
law the Arbitral Tribunal may decide to be applicable; 
and at all times the parties shall do everything neces-

sary in good faith for the fair, efficient and expeditious 
conduct of the arbitration, including the Arbitral 
Tribunal’s discharge of its general duties.

14.3 The parties and the Arbitral Tribunal shall make 
contact (whether by a hearing in person or virtually 
by conference call, videoconference or using other 
communications technology or exchange of correspon-
dence) as soon as practicable but no later than 21 days 
from receipt of the Registrar’s written notification of 
the formation of the Arbitral Tribunal.

14.4 The parties may agree on joint proposals for the 
conduct of their arbitration for consideration by the 
Arbitral Tribunal.

14.5 Without prejudice to the generality of the Arbitral Tri-
bunal’s discretion, after giving the parties a reasonable 
opportunity to state their views, the Arbitral Tribunal 
may, subject to the LCIA Rules, make any procedural 
order it considers appropriate with regard to the fair, 
efficient and expeditious conduct of the arbitration.

14.6 The Arbitral Tribunal’s power under Article 14.5 
includes the making of any procedural order with a 
view to expediting the procedure to be adopted in the 
arbitration by:

(i)    limiting the length or content of, or dispensing 
with, any written statement to be delivered under 
Article 15;

(ii)  limiting the written and oral testimony of any 
witness in accordance with Article 20.4; 

(iii) employing technology to enhance the efficiency 
and expeditious conduct of the arbitration (in-
cluding any hearing);

(iv) deciding the stage of the arbitration at which any 
issue or issues shall be determined, and in what 
order, in accordance with Article 22.1(vii) below;

(v)  dispensing with a hearing, subject always to Article 
19;

(vi) exercising its powers of Early Determination under 
Article 22.1(viii);

(vii) setting an appropriate period of time for any stage 
of, or step to be taken in, the arbitration including 
with regard to the conduct of any hearing;

(viii) abridging any period of time in accordance with 
Article 22.1(ii); and
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(ix) making any other order that the Arbitral Tribunal 
considers appropriate in the circumstances of the 
arbitration.

14.7 In the case of an Arbitral Tribunal other than a sole 
arbitrator, the presiding arbitrator, with the prior 
agreement of its other members and all parties, may 
make procedural decisions alone.

Article 14A Tribunal Secretary

14.8 Subject to Articles 14.9 to 14.15, and to any applicable 
law, an Arbitral Tribunal may obtain assistance from a 
tribunal secretary in relation to an arbitration. Under 
no circumstances may an Arbitral Tribunal delegate its 
decision-making function to a tribunal secretary. All 
tasks carried out by a tribunal secretary shall be carried 
out on behalf of, and under the supervision of, the 
Arbitral Tribunal which shall retain its responsibility 
to ensure that all tasks are performed to the standard 
required by the LCIA Rules.

14.9 Before assisting an Arbitral Tribunal, each tribunal 
secretary candidate shall sign a written declaration 
stating: (i) whether there are any circumstances cur-
rently known to the candidate which are likely to give 
rise in the mind of any party to any justifiable doubts 
as to his or her impartiality or independence and, if so, 
specifying in full such circumstances in the declara-
tion; and (ii) whether the candidate is ready, willing 
and able to devote sufficient time, diligence and indus-
try to ensure the expeditious and efficient conduct of 
the tasks to be performed by the tribunal secretary. The 
candidate shall furnish promptly such written declara-
tion to the Arbitral Tribunal and to the Registrar.

14.10 An Arbitral Tribunal may only obtain assistance from 
a tribunal secretary once the tribunal secretary has 
been approved by all parties. A tribunal secretary is 
approved once: 

(i) the parties have agreed the tasks that may be carried 
out by the tribunal secretary;

(ii) if an hourly rate is to be charged and the tribunal 
secretary is to be entitled to have expenses reim-
bursed, the parties have agreed to this hourly rate 
and entitlement to reimbursement; 

(iii) the written declaration referred to in Article 14.9 
has been provided to the parties; and

(iv) the parties have agreed to the particular person 
filling the role of tribunal secretary. 

14.11 If additional tasks to those agreed under Article 
14.10(i) are to be undertaken by the tribunal secretary, 
or the hourly rate to be charged by the tribunal secre-
tary is to increase, the Arbitral Tribunal must obtain 
prior agreement from all parties.

14.12 A party will be deemed to have agreed to the matters 
set out in Articles 14.10 and 14.11 if that party has not 
objected within such reasonable time as is set by the 
Arbitral Tribunal.

14.13 Any fees charged by, or expenses reimbursed to, a 
tribunal secretary shall form a part of the Arbitra-
tion Costs determined by the LCIA Court (as to the 
amount of Arbitration Costs) under Article 28.1.

14.14 A tribunal secretary shall assume a continuing duty, 
until the arbitration is finally concluded, forthwith 
to disclose in writing any circumstances becoming 
known to that tribunal secretary after the date of his or 
her written declaration (under Article 14.9) which are 
likely to give rise in the mind of any party to any justi-
fiable doubts as to his or her impartiality or indepen-
dence, to be delivered to the LCIA Court, the Arbitral 
Tribunal and all parties in the arbitration.

14.15 A tribunal secretary may be removed by the Arbitral 
Tribunal at its discretion. Article 10 above shall also 
apply, with necessary changes, to any tribunal secre-
tary.

Article 15 Written Stage of the Arbitration

15.1 Unless the parties have agreed or jointly proposed 
in writing otherwise or the Arbitral Tribunal should 
decide differently, the written stage of the arbitration 
and its procedural timetable shall be as set out in this 
Article 15.

15.2 Within 28 days of receipt of the Registrar’s written 
notification of the Arbitral Tribunal’s formation, the 
Claimant shall deliver to the Arbitral Tribunal and all 
other parties either: (i) its written election to have its 
Request treated as its Statement of Case complying 
with this Article 15.2; or (ii) its written Statement of 
Case setting out in sufficient detail the relevant facts 
and legal submissions on which it relies, together with 
the relief claimed against all other parties, and all doc-
uments relied upon.

15.3 Within 28 days of receipt of the Claimant’s Statement 
of Case or the Claimant’s election to treat the Request 
as its Statement of Case, the Respondent shall deliver 
to the Arbitral Tribunal and all other parties either: (i) 
its written election to have its Response treated as its 
Statement of Defence and (if applicable) Counterclaim 
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complying with this Article 15.3; or (ii) its written 
Statement of Defence and (if applicable) Statement 
of Counterclaim setting out in sufficient detail the 
relevant facts and legal submissions on which it relies, 
together with the relief claimed against all other par-
ties, and all documents relied upon.

15.4 Within 28 days of receipt of the Respondent’s State-
ment of Defence and (if applicable) Statement of 
Counterclaim or the Respondent’s election to treat the 
Response as its Statement of Defence and (if applica-
ble) Counterclaim, the Claimant shall deliver to the 
Arbitral Tribunal and all other parties a written State-
ment of Reply which, where there is any counterclaim, 
shall also include a Statement of Defence to Counter-
claim in the same manner required for a Statement of 
Defence, together with all documents relied upon.

15.5 If the Statement of Reply contains a Statement of De-
fence to Counterclaim, within 28 days of its receipt the 
Respondent shall deliver to the Arbitral Tribunal and 
all other parties its written Statement of Reply to the 
Defence to Counterclaim, together with all documents 
relied upon.

15.6 No party may submit any further written statement 
following the last of these Statements, unless otherwise 
ordered by the Arbitral Tribunal.

15.7 The Arbitral Tribunal may provide additional or alter-
native directions as to any part of the written stage of 
the arbitration, including but not limited to directions 
for:

(i)   further written submissions;

(ii)  written statements with respect to any party’s 
cross-claims;

(iii) the service of written evidence from any fact or 
expert witness;

(iv) the service of any other form of written evidence; 
and

(v)   the sequence, timing and composition of the writ-
ten stage of the arbitration.

15.8 If the Respondent fails to submit a Statement of De-
fence or the Claimant a Statement of Defence to Coun-
terclaim, or if at any time any party fails to avail itself 
of the opportunity to present its written case in the 
manner required under this Article 15 or as otherwise 
ordered by the Arbitral Tribunal, the Arbitral Tribunal 
may nevertheless proceed with the arbitration (with or 
without a hearing) and make one or more awards.

15.9 As soon as practicable following the written stage of 
the arbitration, the Arbitral Tribunal shall proceed in 
such manner as has been agreed in writing by the par-
ties or pursuant to its authority under the Arbitration 
Agreement.

15.10 In any event, the Arbitral Tribunal shall seek to make 
its final award as soon as reasonably possible and shall 
endeavour to do so no later than three months follow-
ing the last submission from the parties (whether made 
orally or in writing), in accordance with a timetable 
notified to the parties and the Registrar as soon as 
practicable (if necessary, as revised and re-notified 
from time to time). When the Arbitral Tribunal (not 
being a sole arbitrator) establishes a time for what it 
contemplates shall be the last submission from the par-
ties (whether written or oral), it shall set aside adequate 
time for deliberations (whether in person or other-
wise) as soon as possible after that last submission and 
notify the parties of the time it has set aside.

Article 16 Seat of Arbitration and Place(s) of   
  Hearing and Applicable Law

16.1 The parties may agree in writing the seat (or legal 
place) of their arbitration at any time before the forma-
tion of the Arbitral Tribunal and, after such formation, 
with the prior written consent of the Arbitral Tribunal.

16.2 In default of any such agreement, the seat of the arbi-
tration shall be London (England), unless and until the 
Arbitral Tribunal orders, in view of the circumstances 
and after having given the parties a reasonable op-
portunity to make written comments to the Arbitral 
Tribunal, that another arbitral seat is more appropriate. 
Such default seat shall not be considered as a relevant 
circumstance by the LCIA Court in appointing any 
arbitrator or Emergency Arbitrator under Articles 5, 
9A, 9B, 9C and 11.

16.3 If any hearing is to be held in person, the Arbitral 
Tribunal may hold such hearing at any convenient 
geographical place in consultation with the parties. If 
the Arbitral Tribunal is to meet in person to hold its 
deliberations, it may do so at any geographical place 
of its own choice. If such place(s) should be elsewhere 
than the seat of the arbitration, or if any hearing or 
deliberation takes place otherwise than in person (in 
whole or in part), the arbitration shall nonetheless be 
treated for all purposes as an arbitration conducted at 
the arbitral seat and any order or award as having been 
made at that seat.

16.4 Subject to Article 16.5 below, the law applicable to the 
Arbitration Agreement and the arbitration shall be the 
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law applicable at the seat of the arbitration, unless and 
to the extent that the parties have agreed in writing on 
the application of other laws or rules of law and such 
agreement is not prohibited by the law applicable at the 
arbitral seat.

16.5 Notwithstanding Article 16.4, the LCIA Rules shall be 
interpreted in accordance with the laws of England.

Article 17 Language(s) of Arbitration

17.1 The initial language of the arbitration (until the for-
mation of the Arbitral Tribunal) shall be the language 
or prevailing language of the Arbitration Agreement, 
unless the parties have agreed in writing otherwise.

17.2 In the event that the Arbitration Agreement is written 
in more than one language of equal standing, the LCIA 
Court may, unless the Arbitration Agreement provides 
that the arbitration proceedings shall be conducted 
from the outset in more than one language, determine 
which of those languages shall be the initial language 
of the arbitration.

17.3 A non-participating or defaulting party shall have no 
cause for complaint if communications to and from the 
LCIA Court and Registrar are conducted in the initial 
language(s) of the arbitration or of the arbitral seat.

17.4 Following the formation of the Arbitral Tribunal, 
unless the parties have agreed upon the language or 
languages of the arbitration, the Arbitral Tribunal shall 
decide upon the language(s) of the arbitration after 
giving the parties a reasonable opportunity to make 
written comments and taking into account the initial 
language(s) of the arbitration and any other matter it 
may consider appropriate in the circumstances.

17.5 If any document is expressed in a language other than 
the language(s) of the arbitration and no translation 
of such document is submitted by the party relying 
upon the document, the Arbitral Tribunal may order 
or (if the Arbitral Tribunal has not been formed) the 
Registrar may request that party to submit a translation 
of all or any part of that document in any language(s) 
of the arbitration or of the arbitral seat.

Article 18 Authorised Representatives of a Party

18.1 Any party may be represented in the arbitration by one 
or more authorised representatives appearing by name 
before the Arbitral Tribunal.

18.2 Until the Arbitral Tribunal’s formation, the Regis-
trar may request from any party: (i) written proof of 
the authority granted by that party to any authorised 

representative designated in its Request or Response; 
and (ii) written confirmation of the names, email and 
postal addresses of all such party’s authorised repre-
sentatives in the arbitration. After its formation, at 
any time, the Arbitral Tribunal may order any party to 
provide similar proof or confirmation in any form it 
considers appropriate.

18.3 Following the Arbitral Tribunal’s formation, any in-
tended change or addition by a party to its authorised 
representatives shall be notified promptly in writing 
to all other parties, the Arbitral Tribunal, the tribu-
nal secretary (if any) and the Registrar; and any such 
intended change or addition shall only take effect in 
the arbitration subject to the approval of the Arbitral 
Tribunal.

18.4 The Arbitral Tribunal may withhold approval of any 
intended change or addition to a party’s authorised 
representatives where such change or addition could 
compromise the composition of the Arbitral Tribunal 
or the finality of any award (on the grounds of possible 
conflict of interest or other like impediment). In de-
ciding whether to grant or withhold such approval, the 
Arbitral Tribunal shall have regard to the circumstanc-
es, including: the general principle that a party may be 
represented by an authorised representative chosen by 
that party, the stage which the arbitration has reached, 
the efficiency resulting from maintaining the compo-
sition of the Arbitral Tribunal (as constituted through-
out the arbitration) and any likely wasted costs or loss 
of time resulting from such change or addition.

18.5 Each party shall ensure that all its authorised represen-
tatives appearing by name before the Arbitral Tribunal 
have agreed to comply with the general guidelines con-
tained in the Annex to the LCIA Rules, as a condition 
of such representation.  In permitting any authorised 
representative so to appear, a party shall thereby rep-
resent that the authorised representative has agreed to 
such compliance.

18.6 In the event of a complaint by one party against anoth-
er party’s authorised representative appearing by name 
before the Arbitral Tribunal (or of such complaint by 
the Arbitral Tribunal upon its own initiative), the Ar-
bitral Tribunal may decide, after consulting the parties 
and granting that authorised representative a reason-
able opportunity to answer the complaint, whether 
or not the authorised representative has violated the 
general guidelines. If such violation is found by the 
Arbitral Tribunal, the Arbitral Tribunal may order any 
or all of the following sanctions against the authorised 
representative: (i) a written reprimand; (ii) a written 
caution as to future conduct in the arbitration; and 
(iii) any other measure necessary to fulfil within the 
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arbitration the general duties required of the Arbitral 
Tribunal under Articles 14.1(i) and (ii).

Article 19 Hearing(s)

19.1 Any party has the right to a hearing before the Arbitral 
Tribunal prior to any ruling of the Arbitral Tribunal on 
its jurisdiction and authority (pursuant to Article 23) 
or any award on the merits. The Arbitral Tribunal may 
itself decide that a hearing should be held at any stage, 
unless the parties have agreed in writing upon a docu-
ments-only arbitration. For these purposes, a hearing 
may consist of several part-hearings (as decided by the 
Arbitral Tribunal).

19.2 The Arbitral Tribunal shall organise the conduct of any 
hearing in advance, in consultation with the parties. 
The Arbitral Tribunal shall have the fullest authority 
under the Arbitration Agreement to establish the con-
duct of a hearing, including its date, duration, form, 
content, procedure, timelimits and geographical place 
(if applicable). As to form, a hearing may take place in 
person, or virtually by conference call, videoconfer-
ence or using other communications technology with 
participants in one or more geographical places (or in 
a combined form). As to content, the Arbitral Tribunal 
may require the parties to address specific questions 
or issues arising from the parties’ dispute. The Arbitral 
Tribunal may also limit the extent to which questions 
or issues are to be addressed.

19.3 The Arbitral Tribunal shall give to the parties reason-
able notice in writing of any hearing.

19.4 All hearings shall be held in private, unless the parties 
agree otherwise in writing.

Article 20 Witnesses

20.1 The provisions of this Article 20 shall apply to any fact 
or expert witness on whose evidence a party relies.

20.2 Before any hearing, the Arbitral Tribunal may order 
any party to give written notice of the identity of each 
witness that party wishes to call (including rebuttal 
witnesses), as well as the subject matter of that witness’s 
testimony, its content and its relevance to the issues in 
the arbitration.

20.3 Subject to any order otherwise by the Arbitral Tribu-
nal, the testimony of a witness may be presented by a 
party in written form, either as a signed statement or 
like document.

20.4 The Arbitral Tribunal may decide the time, manner 
and form in which these written materials shall be 

exchanged between the parties and presented to the 
Arbitral Tribunal; and it may allow, refuse or limit the 
written and oral testimony of witnesses.

20.5 The Arbitral Tribunal and any party may request that 
a witness, on whose written testimony another party 
relies, should attend for oral questioning at a hearing 
before the Arbitral Tribunal. If the Arbitral Tribunal 
orders that other party to secure the attendance of that 
witness and the witness refuses or fails to attend the 
hearing without good cause, the Arbitral Tribunal may 
place such weight on the written testimony or exclude 
all or any part thereof altogether as it considers appro-
priate in the circumstances.

20.6 Subject to the mandatory provisions of any applicable 
law, rules of law and any order of the Arbitral Tribunal 
otherwise, it shall not be improper for any party or its 
authorised representatives to interview any potential 
witness for the purpose of presenting his or her testi-
mony in written form to the Arbitral Tribunal or pro-
ducing such person as an oral witness at any hearing.

20.7 Subject to any order by the Arbitral Tribunal other-
wise, any individual intending to testify to the Arbitral 
Tribunal may be treated as a witness notwithstanding 
that the individual is a party to the arbitration or was, 
remains or has become an officer, employee, owner or 
shareholder of any party or is otherwise identified with 
any party.

20.8 Subject to the mandatory provisions of any applicable 
law, the Arbitral Tribunal shall be entitled (but not 
required) to administer any appropriate oath or affir-
mation to any witness at any hearing, prior to the oral 
testimony of that witness.

20.9 Any witness who gives oral testimony at a hearing 
before the Arbitral Tribunal may be questioned by each 
of the parties under the control of the Arbitral Tribu-
nal. The Arbitral Tribunal may put questions at any 
stage of such testimony.

Article 21 Expert to Arbitral Tribunal

21.1 The Arbitral Tribunal, after consultation with the 
parties, may appoint one or more experts to report 
in writing to the Arbitral Tribunal and the parties on 
specific issues in the arbitration, as identified by the 
Arbitral Tribunal.

21.2 Any such expert shall be and remain impartial and 
independent of the parties; and he or she shall sign 
a written declaration to such effect, delivered to the 
Arbitral Tribunal and copied to all parties. 



AtlAS Desk Book 2020

      Fourth Edition  521

21.3 The Arbitral Tribunal may require any party at any 
time to give to such expert any relevant information 
or to provide access to any relevant documents, goods, 
samples, property, site or thing for inspection under 
that party’s control on such terms as the Arbitral Tri-
bunal thinks appropriate in the circumstances.

21.4 If any party so requests or the Arbitral Tribunal 
considers it necessary, the Arbitral Tribunal may order 
the expert, after delivery of the expert's written report, 
to attend a hearing at which the parties shall have a 
reasonable opportunity to question the expert on the 
report and to present witnesses in order to testify on 
relevant issues arising from the report.  Articles 20.8 
and 20.9 of the LCIA Rules shall apply, with necessary 
changes, to any expert to the Arbitral Tribunal.

21.5 The fees and expenses of any expert appointed by the 
Arbitral Tribunal under this Article 21 may be paid 
out of the Advance Payment for Costs payable by the 
parties under Article 24 and shall form part of the 
Arbitration Costs under Article 28.1.

Article 22 Additional Powers 

22.1 The Arbitral Tribunal shall have the power, upon the 
application of any party or (save for sub-paragraph (x) 
below) upon its own initiative, but in either case only 
after giving the parties a reasonable opportunity to 
state their views and upon such terms (as to costs and 
otherwise) as the Arbitral Tribunal may decide:

(i)   to allow a party to supplement, modify or amend 
any claim, defence, counterclaim, cross-claim, 
defence to counterclaim, defence to cross-claim 
and reply, including a Request, Response and any 
other written statement, submitted by such party;

(ii)  to abridge or extend (even where the period of 
time has expired) any period of time prescribed 
under the Arbitration Agreement, any other 
agreement of the parties or any order made by the 
Arbitral Tribunal;

(iii) to conduct such enquiries as may appear to the 
Arbitral Tribunal to be necessary or expedient, 
including whether and to what extent the Arbitral 
Tribunal should itself take the initiative in iden-
tifying relevant issues and ascertaining relevant 
facts and the law(s) or rules of law applicable to 
the Arbitration Agreement, the arbitration and the 
merits of the parties’ dispute;

(iv) to order any party to make any documents, goods, 
samples, property, site or thing under its control 
available for inspection by the Arbitral Tribunal, 

any other party, any expert to such party and any 
expert to the Tribunal;

(v) to order any party to produce to the Arbitral Tri-
bunal and to other parties documents or copies of 
documents in their possession, custody or power 
which the Arbitral Tribunal decides to be relevant;

(vi) to decide whether or not to apply any strict rules 
of evidence (or any other rules) as to the admissi-
bility, relevance or weight of any material tendered 
by a party on any issue of fact or expert opinion; 
and to decide the time, manner and form in which 
such material should be exchanged between the 
parties and presented to the Arbitral Tribunal;

(vii) to decide the stage of the arbitration at which any 
issue or issues shall be determined, in what order, 
and the procedure to be adopted at each stage in 
accordance with Article 14 above;

(viii) to determine that any claim, defence, counter-
claim, cross-claim, defence to counterclaim or 
defence to cross-claim is manifestly outside the 
jurisdiction of the Arbitral Tribunal, or is inad-
missible or manifestly without merit; and where 
appropriate to issue an order or award to that 
effect (an “Early Determination”);

(ix) to order compliance with any legal obligation or 
payment of compensation for breach of any legal 
obligation or specific performance of any agree-
ment (including any arbitration agreement or any 
contract relating to land);

(x) to allow one or more third persons to be joined in 
the arbitration as a party provided any such third 
person and the applicant party have consented 
expressly to such joinder in writing following the 
Commencement Date or (if earlier) in the Arbi-
tration Agreement; and thereafter to make a single 
final award, or separate awards, in respect of all 
parties so implicated in the arbitration; and

(xi) to order the discontinuance of the arbitration if it 
appears to the Arbitral Tribunal that the arbi-
tration has been abandoned by the parties or all 
claims and any counterclaims or cross-claims 
have been withdrawn by the parties, after giving 
the parties a reasonable opportunity to state their 
views.

22.2 By agreeing to arbitration under the Arbitration 
Agreement, the parties shall be treated as having 
agreed not to apply to any state court or other legal 
authority for any order available from the Arbitral 
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Tribunal (if formed) under Article 22.1, except with 
the agreement in writing of all parties.

22.3 The Arbitral Tribunal shall decide the parties’ dispute 
in accordance with the law(s) or rules of law chosen by 
the parties as applicable to the merits of their dispute. 
If and to the extent that the Arbitral Tribunal decides 
that the parties have made no such choice, the Arbitral 
Tribunal shall apply the law(s) or rules of law which it 
considers appropriate.

22.4 The Arbitral Tribunal shall only apply to the merits of 
the dispute principles deriving from “ex aequo et bono”, 
“amiable composition” or “honourable engagement” 
where the parties have so agreed in writing.

22.5 Subject to any order of the Arbitral Tribunal under 
Article 22.1(ii), the LCIA Court may also set, abridge 
or extend any period of time under the Arbitration 
Agreement or other agreement of the parties (even 
where the period of time has expired).

22.6 Without prejudice to Article 22.1(xi), the LCIA Court 
may determine, after giving the parties a reasonable 
opportunity to state their views, that the arbitration 
shall be discontinued if it appears to the LCIA Court 
that the arbitration has been abandoned by the parties 
or all claims and any counterclaims or cross-claims 
have been withdrawn by the parties.

Article 22A Power to Order Consolidation/Concurrent 
Conduct of Arbitrations

22.7 The Arbitral Tribunal shall have the power to order 
with the approval of the LCIA Court, upon the appli-
cation of any party, after giving all affected parties a 
reasonable opportunity to state their views and upon 
such terms (as to costs and otherwise) as the Arbitral 
Tribunal may decide:  

(i)   the consolidation of the arbitration with one or 
more other arbitrations into a single arbitration 
subject to the LCIA Rules where all the parties 
to the arbitrations to be consolidated so agree in 
writing;

(ii) the consolidation of the arbitration with one or 
more other arbitrations subject to the LCIA Rules 
and commenced under the same arbitration agree-
ment or any compatible arbitration agreement(s) 
and either between the same disputing parties 
or arising out of the same transaction or series 
of related transactions, provided that no arbitral 
tribunal has yet been formed by the LCIA Court 
for such other arbitration(s) or, if already formed, 

that such arbitral tribunal(s) is(are) composed of 
the same arbitrators; and

(iii) that two or more arbitrations, subject to the LCIA 
Rules and commenced under the same arbitration 
agreement or any compatible arbitration agree-
ment(s) and either between the same disputing 
parties or arising out of the same transaction or 
series of related transactions, shall be conducted 
concurrently where the same arbitral tribunal is 
constituted in respect of each arbitration.

22.8 Without prejudice to the generality of Article 22.7, the 
LCIA Court may:

(i)   consolidate an arbitration with one or more other 
arbitrations into a single arbitration subject to the 
LCIA Rules where all the parties to the arbitrations 
to be consolidated so agree in writing; and 

(ii)  determine, after giving the parties a reasonable 
opportunity to state their views, that two or 
more arbitrations, subject to the LCIA Rules and 
commenced under the same arbitration agreement 
or any compatible arbitration agreement(s) and 
either between the same disputing parties or aris-
ing out of the same transaction or series of related 
transactions, shall be consolidated to form one 
single arbitration subject to the LCIA Rules, pro-
vided that no arbitral tribunal has yet been formed 
by the LCIA Court for any of the arbitrations to be 
consolidated.

Article 23 Jurisdiction and Authority

23.1 The Arbitral Tribunal shall have the power to rule 
upon its own jurisdiction and authority, including any 
objection to the initial or continuing existence, validity, 
effectiveness or scope of the Arbitration Agreement.

23.2 For that purpose, an arbitration clause which forms or 
was intended to form part of another agreement shall 
be treated as an arbitration agreement independent of 
that other agreement. A decision by the Arbitral Tribu-
nal that such other agreement is non-existent, invalid 
or ineffective shall not entail (of itself) the non-exis-
tence, invalidity or ineffectiveness of the arbitration 
clause.

23.3 An objection by a Respondent that the Arbitral Tribu-
nal does not have jurisdiction shall be raised as soon 
as possible but not later than the time for its Statement 
of Defence; and a like objection by any party respond-
ing to a Counterclaim or Cross-claim shall be raised 
as soon as possible but not later than the time for its 
Statement of Defence to Counterclaim or Cross-Claim. 
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An objection that the Arbitral Tribunal is exceeding 
the scope of its authority shall be raised promptly after 
the Arbitral Tribunal has indicated its intention to act 
upon the matter alleged to lie beyond its authority. The 
Arbitral Tribunal may nevertheless admit an untimely 
objection as to its jurisdiction or authority if it consid-
ers the delay justified in the circumstances.

23.4 The Arbitral Tribunal may decide the objection to its 
jurisdiction or authority in an award as to jurisdiction 
or authority or later in an award on the merits, as it 
considers appropriate in the circumstances.

23.5 By agreeing to arbitration under the Arbitration 
Agreement, after the formation of the Arbitral Tribu-
nal the parties shall be treated as having agreed not 
to apply to any state court or other legal authority for 
any relief regarding the Arbitral Tribunal’s jurisdiction 
or authority, except (i) with the prior agreement in 
writing of all parties to the arbitration, or (ii) the prior 
authorisation of the Arbitral Tribunal, or (iii) following 
the latter’s award on the objection to its jurisdiction or 
authority.

Article 24 Advance Payment for Costs

24.1 The LCIA Court may direct the parties, in such pro-
portions and at such times as it thinks appropriate, to 
make one or more payments to the LCIA (the “Ad-
vance Payment for Costs”) in order to secure payment 
of the Arbitration Costs under Article 28.1. Such 
payments by the parties may be applied by the LCIA to 
pay any item of such Arbitration Costs (including the 
LCIA’s own fees and expenses) in accordance with the 
LCIA Rules.

24.2 The Advance Payment for Costs shall be the proper-
ty of the LCIA, to be disbursed or otherwise applied 
by the LCIA in accordance with the LCIA Rules and 
invested having regard to the interests of the LCIA. The 
parties agree that the LCIA shall not act as trustee and 
its sole duty to the parties in respect of the Advance 
Payment for Costs shall be to act pursuant to these 
LCIA Rules.

24.3 In the event that, at the conclusion of the arbitration, 
the Advance Payment for Costs exceeds the total 
amount of the Arbitration Costs under Article 28.1, the 
excess amount shall be transferred by the LCIA to the 
parties in such proportions as the parties may agree in 
writing or, failing such agreement, in the same propor-
tions and to the same parties as the Advance Payment 
for Costs was paid to the LCIA, subject to any order of 
the Arbitral Tribunal.

24.4 The LCIA will make reasonable attempts to contact 
the parties in order to arrange for the transfer of the 
excess amount, using the contact details provided to 
the LCIA during the proceedings. If a response is not 
received from a party so contacted within 30 days, the 
LCIA will provide that party with written notice of its 
intention to retain the excess amount. If no response 
is received within a further 60 days, the party will be 
deemed irrevocably to have waived any right to claim 
and/or receive the excess amount.

24.5 Save for exceptional circumstances, the Arbitral Tri-
bunal should not proceed with the arbitration without 
having ascertained from the Registrar that the LCIA is 
or will be in requisite funds as regards outstanding and 
future Arbitration Costs.

24.6 In the event that a party fails or refuses to make any 
payment on account of the Arbitration Costs as direct-
ed by the LCIA Court, the LCIA Court may direct the 
other party or parties to effect a further Advance Pay-
ment for Costs in an equivalent amount to allow the 
arbitration to proceed (subject to any order or award 
on Arbitration Costs).

24.7 In such circumstances, the party effecting the further 
Advance Payment for Costs may request the Arbitral 
Tribunal to make an order or award in order to recover 
that amount as a debt immediately due and payable to 
that party by the defaulting party, together with any 
interest.

24.8 Failure by a claiming, counterclaiming or crossclaim-
ing party to make promptly and in full any required 
payment may be treated by the LCIA Court or the 
Arbitral Tribunal as a withdrawal from the arbitration 
of the claim, counterclaim or cross-claim respective-
ly, thereby removing such claim, counterclaim or 
cross-claim (as the case may be) from the scope of the 
Arbitral Tribunal’s jurisdiction under the Arbitration 
Agreement, subject to any terms decided by the LCIA 
Court or the Arbitral Tribunal as to the reinstatement 
of the claim, counterclaim or cross-claim in the event 
of subsequent payment by the claiming, counter-
claiming or cross-claiming party. Such a withdrawal 
shall not preclude the claiming, counterclaiming or 
cross-claiming party from defending as a respondent 
any claim, counterclaim or cross-claim made by anoth-
er party.

Article 24A Compliance

24.9 Any dealings between a party and the LCIA will be 
subject to any requirements applicable to that party 
or the LCIA relating to bribery, corruption, terrorist 
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financing, fraud, tax evasion, money laundering and/
or economic or trade sanctions (“Prohibited Activity”), 
and LCIA will deal with any party on the understand-
ing that it is complying with all such requirements.

24.10 The LCIA may refuse to act on any instructions and/
or accept or make any payment if the LCIA determines 
(in its sole discretion and without the need to state any 
reasons) that doing so may involve Prohibited Activity.  
The LCIA may take any action it considers appropriate 
to comply with any applicable obligations relating to 
Prohibited Activity, including disclosure of any infor-
mation and documents to courts, law enforcement 
agencies and regulatory authorities. 

24.11 The parties agree to provide the LCIA with any 
information and/or documents reasonably requested 
by the LCIA for the purpose of compliance with laws 
relating to Prohibited Activity.  The LCIA may take 
any action it considers appropriate to comply with any 
applicable obligations relating to Prohibited Activity, 
including disclosure of any information and docu-
ments to courts, law enforcement agencies or regulato-
ry authorities.

Article 25 Interim and Conservatory Measures

25.1 The Arbitral Tribunal shall have the power upon the 
application of any party, after giving all other parties a 
reasonable opportunity to respond to such application 
and upon such terms as the Arbitral Tribunal considers 
appropriate in the circumstances: 

(i) to order any respondent party to a claim, counter-
claim or cross-claim to provide security for all or 
part of the amount in dispute, by way of deposit or 
bank guarantee or in any other manner;

(ii) to order the preservation, storage, sale or other 
disposal of any monies, documents, goods, sam-
ples, property, site or thing under the control of 
any party and relating to the subject-matter of the 
arbitration; and

(iii) to order on a provisional basis, subject to a final 
decision in an award, any relief which the Arbitral 
Tribunal would have power to grant in an award, 
including the payment of money or the disposition 
of property as between any parties.

Such terms may include the provision by the applicant 
party of a cross-indemnity, secured in such manner 
as the Arbitral Tribunal considers appropriate, for 
any costs or losses incurred by the respondent party 
in complying with the Arbitral Tribunal’s order. Any 
amount payable under such cross-indemnity and any 

consequential relief may be decided by the Arbitral 
Tribunal by one or more awards in the arbitration.

25.2 The Arbitral Tribunal shall have the power upon the 
application of a party, after giving all other parties a 
reasonable opportunity to respond to such application, 
to order any claiming, counterclaiming or cross-claim-
ing party to provide or procure security for Legal 
Costs and Arbitration Costs by way of deposit or bank 
guarantee or in any other manner and upon such terms 
as the Arbitral Tribunal considers appropriate in the 
circumstances. Such terms may include the provision 
by the applicant of a cross-indemnity, itself secured in 
such manner as the Arbitral Tribunal considers appro-
priate, for any costs and losses incurred by such claim-
ant, counterclaimant or cross-claimant in complying 
with the Arbitral Tribunal’s order. Any amount payable 
under such cross-indemnity and any consequential 
relief may be decided by the Arbitral Tribunal by one 
or more awards in the arbitration. In the event that 
a claiming, counterclaiming or cross-claiming party 
does not comply with any order to provide security, the 
Arbitral Tribunal may stay that party’s claims, counter-
claims or cross-claims or dismiss them by an award.

25.3 A party may apply to a competent state court or other 
legal authority for interim or conservatory measures 
that the Arbitral Tribunal would have power to order 
under Article 25.1: (i) before the formation of the 
Arbitral Tribunal; and (ii) after the formation of the 
Arbitral Tribunal, in exceptional cases and with the 
Arbitral Tribunal’s authorisation, until the final award. 
After the Commencement Date, any application and 
any order for such measures before the formation of 
the Arbitral Tribunal shall be communicated promptly 
in writing by the applicant party to the Registrar; after 
its formation, also to the Arbitral Tribunal; and in both 
cases also to all other parties.

25.4 By agreeing to arbitration under the Arbitration 
Agreement, the parties shall be taken to have agreed 
not to apply to any state court or other legal authority 
for any order for security for Legal Costs or Arbitration 
Costs.

Article 26 Award(s)

26.1 The Arbitral Tribunal may make separate awards on 
different issues at different times, including interim 
payments on account of any claim, counterclaim or 
cross-claim (including Legal and Arbitration Costs un-
der Article 28). Such awards shall have the same status 
as any other award made by the Arbitral Tribunal. 

26.2 The Arbitral Tribunal shall make any award in writing 
and, unless all parties agree in writing otherwise, shall 
state the reasons upon which such award is based. The 
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award shall also state the date when the award is made 
and the seat of the arbitration; and it shall be signed by 
the Arbitral Tribunal or those of its members assenting 
to it. Unless the parties agree otherwise, or the Arbitral 
Tribunal or LCIA Court directs otherwise, any award 
may be signed electronically and/or in counterparts 
and assembled into a single instrument.

26.3 An award may be expressed in any currency, unless the 
parties have agreed otherwise.

26.4 Unless the parties have agreed otherwise, the Arbitral 
Tribunal may order that simple or compound interest 
shall be paid by any party on any sum awarded at such 
rates as the Arbitral Tribunal decides to be appropriate 
(without being bound by rates of interest practised by 
any state court or other legal authority) in respect of 
any period which the Arbitral Tribunal decides to be 
appropriate ending not later than the date upon which 
the award is complied with.

26.5 Where there is more than one arbitrator and the Arbi-
tral Tribunal fails to agree on any issue, the arbitrators 
shall decide that issue by a majority. Failing a majority 
decision on any issue, the presiding arbitrator shall 
decide that issue.

26.6 If any arbitrator refuses or fails to sign an award,the 
signatures of the majority or (failing a majority) of the 
presiding arbitrator shall be sufficient, provided that 
the reason for any omitted signature is stated in the 
award by the majority or by the presiding arbitrator.

26.7 The sole or presiding arbitrator shall be responsible for 
delivering the award to the LCIA Court, which shall 
transmit to the parties the award authenticated by the 
Registrar as an LCIA award, provided that all Arbitra-
tion Costs have been paid in full to the LCIA in accor-
dance with Articles 24 and 28. Such transmission may 
be made by any electronic means, and (if so requested 
by any party or if transmission by electronic means to 
a party is not possible) in paper form. In the event of 
any disparity between electronic and paper forms, the 
electronic form shall prevail.

26.8 Every award (including reasons for such award) shall 
be final and binding on the parties. The parties under-
take to carry out any award immediately and without 
any delay (subject only to Article 27); and the parties 
also waive irrevocably their right to any form of appeal, 
review or recourse to any state court or other legal 
authority, insofar as such waiver shall not be prohibited 
under any applicable law.

26.9 In the event of any final settlement of the parties’ 
dispute, the Arbitral Tribunal may decide to make an 
award recording the settlement if the parties jointly so 
request in writing (a “Consent Award”), provided al-

ways that such Consent Award shall contain an express 
statement on its face that it is an award made at the 
parties’ joint request and with their consent. A Con-
sent Award need not contain reasons or a determina-
tion in relation to the Arbitration Costs or Legal Costs. 
If the parties do not jointly request a Consent Award, 
on written confirmation by the parties to the LCIA 
Court that a final settlement has been reached, the Ar-
bitral Tribunal shall be discharged and the arbitration 
proceedings concluded by the LCIA Court, subject to 
payment by the parties of any outstanding Arbitration 
Costs in accordance with Articles 24 and 28.

Article 27 Correction of Award(s) and Additional  
  Award(s)

27.1 Within 28 days of receipt of any award, a party may 
by written notice to the Registrar (copied to all other 
parties) request the Arbitral Tribunal to correct in the 
award any error in computation, any clerical or typo-
graphical error, any ambiguity or any mistake of a sim-
ilar nature. If, after consulting the parties, the Arbitral 
Tribunal considers the request to be justified, it shall 
make the correction by recording it in an addendum 
to the award within 28 days of receipt of the request. If, 
after consulting the parties, the Arbitral Tribunal does 
not consider the request to be justified it may never-
theless issue an addendum to the award dealing with 
the request, including any Arbitration Costs and Legal 
Costs related thereto.

27.2 The Arbitral Tribunal may also correct any error 
(including any error in computation, any clerical or 
typographical error, any ambiguity or any mistake of 
a similar nature) upon its own initiative in the form of 
an addendum to the award within 28 days of the date 
of the award, after consulting the parties.

27.3 Within 28 days of receipt of the final award, a party 
may by written notice to the Registrar (copied to all 
other parties), request the Arbitral Tribunal to make 
an additional award as to any claim, counterclaim or 
cross-claim presented in the arbitration but not de-
cided in any award. If, after consulting the parties, the 
Arbitral Tribunal considers the request to be justified, 
it shall make the additional award within 56 days of re-
ceipt of the request. If, after consulting the parties, the 
Arbitral Tribunal does not consider the request to be 
justified it may nevertheless issue an addendum to the 
award dealing with the request, including any Arbitra-
tion Costs and Legal Costs related thereto.

27.4 As to any claim, counterclaim or cross-claim presented 
in the arbitration but not decided in any award, the 
Arbitral Tribunal may also make an additional award 
upon its own initiative within 28 days of the date of the 
award, after consulting the parties.
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27.5 The provisions of Article 26.2 to 26.7 shall apply to 
any addendum to an award or additional award made 
hereunder. An addendum to an award shall be treated 
as part of the award.

Article 28 Arbitration Costs and Legal Costs

28.1 The costs of the arbitration other than the legal or 
other expenses incurred by the parties themselves (the 
“Arbitration Costs”) shall be determined by the LCIA 
Court in accordance with the Schedule of Costs. The 
parties shall be jointly and severally liable to the LCIA 
and the Arbitral Tribunal for such Arbitration Costs.

28.2 The Arbitral Tribunal shall specify by an order or 
award the amount of the Arbitration Costs determined 
by the LCIA Court. The Arbitral Tribunal shall decide 
the proportions in which the parties shall bear such 
Arbitration Costs (in the absence of a final settlement 
of the parties’ dispute regarding liability for such costs). 
If the Arbitral Tribunal has decided that all or any part 
of the Arbitration Costs shall be borne by a party other 
than a party which has already covered such costs by 
way of a payment to the LCIA under Article 24, the lat-
ter party shall have the right to recover the appropriate 
amount of Arbitration Costs from the former party.

28.3 The Arbitral Tribunal shall also have the power to 
decide by an order or award that all or part of the 
legal or other expenses incurred by a party (the “Legal 
Costs”) be paid by another party. The Arbitral Tribunal 
shall decide the amount of such Legal Costs on such 
reasonable basis as it thinks appropriate. The Arbitral 
Tribunal shall not be required to apply the rates or pro-
cedures for assessing such costs practised by any state 
court or other legal authority.

28.4 The Arbitral Tribunal shall make its decisions on 
both Arbitration Costs and Legal Costs on the general 
principle that costs should reflect the parties’ relative 
success and failure in the award or arbitration or under 
different issues, except where it appears to the Arbitral 
Tribunal that in the circumstances the application of 
such a general principle would be inappropriate under 
the Arbitration Agreement or otherwise. The Arbitral 
Tribunal may also take into account the conduct of 
the parties and that of their authorised representa-
tives in the arbitration, including any cooperation in 
facilitating the proceedings as to time and cost and any 
non-cooperation resulting in undue delay and unnec-
essary expense. Any decision on costs by the Arbitral 
Tribunal shall be made with reasons in the order or 
award containing such decision (unless it is a Consent 
Award).

28.5 In the event that the parties have howsoever agreed 
before their dispute that one or more parties shall pay 
the whole or any part of the Arbitration Costs or Legal 
Costs whatever the result of any dispute, arbitration or 
award, such agreement (in order to be effective) shall 
be confirmed by the parties in writing after the Com-
mencement Date.

28.6 If the arbitration is abandoned, suspended, withdrawn 
or concluded, by agreement or otherwise, before the 
final award is made, the parties shall remain jointly 
and severally liable to pay to the LCIA and the Arbi-
tral Tribunal the Arbitration Costs determined by the 
LCIA Court.

Article 29 Determinations and Decisions by LCIA  
  Court

 29.1 The determinations of the LCIA Court with respect to 
all matters relating to the arbitration shall be conclu-
sive and binding upon the parties and the Arbitral 
Tribunal, unless otherwise directed by the LCIA Court. 
Save for reasoned decisions on arbitral challenges un-
der Article 10, such determinations are to be treated as 
administrative in nature; and the LCIA Court shall not 
be required to give reasons for any such determination.

29.2 To the extent permitted by any applicable law, the par-
ties shall be taken to have waived any right of appeal 
or review in respect of any determination and decision 
of the LCIA Court to any state court or other legal 
authority. If such appeal or review takes place due to 
mandatory provisions of any applicable law or other-
wise, the LCIA Court may determine whether or not 
the arbitration should continue, notwithstanding such 
appeal or review.

Article 30 Confidentiality

30.1 The parties undertake as a general principle to keep 
confidential all awards in the arbitration, together with 
all materials in the arbitration created for the purpose 
of the arbitration and all other documents produced by 
another party in the proceedings not otherwise in the 
public domain, save and to the extent that disclosure 
may be required of a party by legal duty, to protect 
or pursue a legal right, or to enforce or challenge an 
award in legal proceedings before a state court or other 
legal authority. The parties shall seek the same under-
taking of confidentiality from all those that it involves 
in the arbitration, including but not limited to any 
authorised representative, witness of fact, expert or 
service provider.

30.2 Article 30.1 of the LCIA Rules shall also apply, with 
necessary changes, to the Arbitral Tribunal, any tribu-
nal secretary and any expert to the Arbitral Tribunal. 
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Notwithstanding any other provision of the LCIA 
Rules, the deliberations of the Arbitral Tribunal shall 
remain confidential to its members and if appropriate 
any tribunal secretary, save as required by any applica-
ble law and to the extent that disclosure of an arbitra-
tor’s refusal to participate in the arbitration is required 
of the other members of the Arbitral Tribunal under 
Articles 10, 12, 26.6 and 27.5.

30.3 The LCIA does not publish any award or any part of an 
award without the prior written consent of all parties 
and the Arbitral Tribunal.

Article 30A Data Protection

30.4 Any processing of personal data by the LCIA is subject 
to applicable data protection legislation, and the LCIA’s 
data protection notice can be found on the LCIA 
website.

30.5 In accordance with its duties under Article 14.1, at an 
early stage of the arbitration the Arbitral Tribunal shall, 
in consultation with the parties and where appropriate 
the LCIA, consider whether it is appropriate to adopt:

(i)   any specific information security measures to 
protect the  physical and electronic information 
shared in the arbitration; and

(ii)  any means to address the processing of personal 
data produced or exchanged in the arbitration in 
light of applicable data protection or equivalent 
legislation.

30.6 The LCIA and the Arbitral Tribunal may issue direc-
tions addressing information security or data protec-
tion, which shall be binding on the parties, and in the 
case of those issued by the LCIA, also on the members 
of the Arbitral Tribunal, subject to the mandatory pro-
visions of any applicable law or rules of law.

Article 31 Limitation of Liability and Jurisdiction 
Clause

31.1 None of the LCIA (including its officers, members and 
employees), the LCIA Court (including its President, 
Vice Presidents, Honorary Vice Presidents, former 
Vice Presidents and members), the LCIA Board (in-
cluding any board member), the Registrar (including 
any deputy Registrar), any arbitrator, any Emergency 
Arbitrator, any tribunal secretary and any expert to the 
Arbitral Tribunal shall be liable to any party howso-
ever for any act or omission in connection with any 
arbitration, save: (i) where the act or omission is shown 
by that party to constitute conscious and deliberate 
wrongdoing committed by the body or person alleged 
to be liable to that party; or (ii) to the extent that any 

part of this provision is shown to be prohibited by any 
applicable law.

31.2 After the award has been made and all possibilities of 
any addendum to the award or additional award under 
Article 27 have lapsed or been exhausted, none of the 
LCIA (including its officers, members and employees), 
the LCIA Court (including its President, Vice Presi-
dents, Honorary Vice Presidents, former Vice Presi-
dents and members), the LCIA Board (including any 
board member), the Registrar (including any deputy 
Registrar), any arbitrator, any Emergency Arbitrator, 
any tribunal secretary and any expert to the Arbitral 
Tribunal shall be under any legal obligation to make 
any statement to any person about any matter concern-
ing the arbitration; nor shall any party seek to make 
any of these bodies or persons a witness in any legal or 
other proceedings arising out of the arbitration.

31.3 Any party agreeing to arbitration under or in accor-
dance with the LCIA Rules irrevocably agrees that 
the courts of England and Wales shall have exclusive 
jurisdiction to hear and decide any action, suit or pro-
ceedings between that party and the LCIA (including 
its officers, members and employees), the LCIA Court 
(including its President, Vice Presidents, Honorary 
Vice Presidents, former Vice Presidents and members), 
the LCIA Board (including any board member), the 
Registrar (including any deputy Registrar) any arbitra-
tor, any Emergency Arbitrator, any tribunal secretary 
and/or any expert to the Arbitral Tribunal which may 
arise out of or in connection with any such arbitration 
and, for these purposes, each party irrevocably submits 
to the jurisdiction of the courts of England and Wales.

Article 32 General Rules

32.1 A party who knows that any provision of the Arbitra-
tion Agreement has not been complied with and yet 
proceeds with the arbitration without promptly stating 
its objection as to such non-compliance to the Reg-
istrar (before the formation of the Arbitral Tribunal) 
or the Arbitral Tribunal (after its formation), shall be 
treated as having irrevocably waived its right to object 
for all purposes.

32.2 For all matters not expressly provided in the Arbi-
tration Agreement, the LCIA, the LCIA Court, the 
Registrar, the Arbitral Tribunal, any tribunal secretary 
and each of the parties shall act at all times in good 
faith, respecting the spirit of the Arbitration Agree-
ment, and shall make every reasonable effort to ensure 
that any award is legally recognised and enforceable at 
the arbitral seat.

32.3 If and to the extent that any part of the Arbitration 
Agreement is decided by the Arbitral Tribunal, the 
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Emergency Arbitrator, or any court or other legal 
authority of competent jurisdiction to be invalid, 
ineffective or unenforceable, such decision shall not, 
of itself, adversely affect any order or award by the 
Arbitral Tribunal or the Emergency Arbitrator or any 
other part of the Arbitration Agreement which shall 
remain in full force and effect, unless prohibited by any 
applicable law.
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ANNEX TO THE LCIA RULES
General Guidelines for the Authorised Representatives of 
the Parties 
(Articles 18.5 and 18.6 of the LCIA Rules)

Paragraph 1: These general guidelines are intended to 
promote the good and equal conduct of the authorised 
representatives of the parties appearing by name within 
the arbitration. Nothing in these guidelines is intended to 
derogate from the Arbitration Agreement or to undermine 
any authorised representative’s primary duty of loyalty to 
the party represented in the arbitration or the obligation to 
present that party’s case effectively to the Arbitral Tribunal. 
Nor shall these guidelines derogate from any mandatory 
laws, rules of law, professional rules or codes of conduct if 
and to the extent that any are shown to apply to an autho-
rised representative appearing in the arbitration.

Paragraph 2: An authorised representative should not 
engage in activities intended unfairly to obstruct the arbi-
tration or to jeopardise the finality of any award, including 
repeated challenges to an arbitrator’s appointment or to 
the jurisdiction or authority of the Arbitral Tribunal where 
such challenges are known to be unfounded by that autho-
rised representative.

Paragraph 3: An authorised representative should not 
knowingly make any false statement to the Arbitral Tribu-
nal or the LCIA Court.

Paragraph 4: An authorised representative should not 
knowingly procure or assist in the preparation of or rely 
upon any false evidence presented to the Arbitral Tribunal 
or the LCIA Court.

Paragraph 5: An authorised representative should not 
knowingly conceal or assist in the concealment of any 
document (or any part thereof) which is ordered to be 
produced by the Arbitral Tribunal.

Paragraph 6: During the arbitration proceedings, an autho-
rised representative should not deliberately initiate or at-
tempt to initiate any unilateral contact relating to the arbi-
tration or the parties’ dispute with any member of the LCIA 
Court exercising any function in regard to the arbitration 
or, from the Arbitral Tribunal’s formation onwards, any 
member of the Arbitral Tribunal or the tribunal secretary 
(if any), which has not been disclosed in writing prior to 
or shortly after the time of such contact to all other parties, 
all members of the Arbitral Tribunal and the Registrar in 
accordance with Article 13.4. An authorised representative 
may, however, have unilateral contact with the Registrar 
regarding administrative matters.
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Paragraph 7: In accordance with Articles 18.5 and 18.6, 
the Arbitral Tribunal may decide whether an authorised 
representative has violated these general guidelines and, if 
so, how to exercise its discretion to impose any or all of the 
sanctions listed in Article 18.6.

The London Court of International Arbitration
70 Fleet Street, London EC4Y 1EU
Telephone:  +44 (0) 20 7936 6200
Email:   casework@lcia.org

www.lcia.org
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SIAC supervises and monitors the progress of the case. 
SIAC's scrutiny process enhances the enforceability of 
awards.

SIAC's administration fees are highly competitive.

SAMPLE CLAUSES

SIAC Model Clause

In drawing up international contracts, we recommend that 
parties include the following arbitration clause:

Any dispute arising out of or in connection with this con-
tract, including any question regarding its existence, valid-
ity or termination, shall be referred to and finally resolved 
by arbitration administered by the Singapore International 
Arbitration Centre (“SIAC”) in accordance with the Ar-
bitration Rules of the Singapore International Arbitration 
Centre ("SIAC Rules") for the time being in force, which 
rules are deemed to be incorporated by reference in this 
clause. 

The seat of the arbitration shall be [Singapore].* 

The Tribunal shall consist of _________________** arbi-
trator(s). 

The language of the arbitration shall be 
________________. 

Applicable Law 

Parties should also include an applicable law clause. The 
following is recommended:

This contract is governed by the laws of 
_________________.*** 

CHAPTER 37

The Singapore International Arbitration Centre
(SIAC)1

About the SIAC

Since commencing operations in 1991 as an independent, 
not-for-profit organisation, SIAC has established a proven 
track record in providing neutral arbitration services to the 
global business community. SIAC arbitration awards have 
been enforced in many jurisdictions including Australia, 
China, Hong Kong SAR, India, Indonesia, Jordan, Thai-
land, UK, USA and Vietnam, amongst other New York 
Convention signatories. SIAC is a global arbitral institution 
providing cost-competitive and efficient case management 
services to parties from all over the world.

SIAC's Board of Directors and its Court of Arbitration 
consists of eminent lawyers and professionals from all over 
the world.

The Board is responsible for overseeing SIAC's operations, 
business strategy and development, as well as corporate 
governance matters.

The Court's main functions include the appointment of 
arbitrators, as well as overall supervision of case admin-
istration at SIAC. SIAC has an experienced international 
panel of over 400 expert arbitrators from over 40 jurisdic-
tions. Appointments are made on the basis of our specialist 
knowledge of an arbitrator's expertise, experience, and 
track record.

The SIAC Rules provide a state-of-the-art procedural 
framework for efficient, expert and enforceable resolution 
of international disputes of all sizes and complexities in-
volving parties from diverse legal systems and cultures.

SIAC's full-time staff manages all the financial aspects of 
the arbitration, including:
• Regular rendering of accounts
• Collecting deposits towards the costs of arbitration
• Processing the Tribunal's fees and expenses

1  Reprinted with the kind permission of the Singapore International Arbi-
tration Centre.  Copyright 2016.  Allrights reserved.  On July 7, 2020, SIAC 
announced the commencement or revisions with a planned release in the 
third quarter of 2021.
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RULES OF ARBITRATION*

Rule 1: Scope of Application and Interpretation

1.1 Where the parties have agreed to refer their dis-
putes to SIAC for arbitration or to arbitration in accordance 
with the SIAC Rules, the parties shall be deemed to have 
agreed that the arbitration shall be conducted pursuant to 
and administered by SIAC in accordance with these Rules.

1.2 These Rules shall come into force on 1 August 
2016 and, unless otherwise agreed by the parties, shall ap-
ply to any arbitration which is commenced on or after that 
date.

1.3 In these Rules:
 “Award” includes a partial, interim or final award and an 
award of an Emergency Arbitrator;

“Committee of the Court” means a committee consisting of 
not less than two members of the Court appointed by the 
President (which may include the President);

“Court” means the Court of Arbitration of SIAC and in-
cludes a Committee of the Court;

“Emergency Arbitrator” means an arbitrator appointed in 
accordance with paragraph 3 of Schedule 1;

“Practice Notes” mean the guidelines published by the 
Registrar from time to time to supplement, regulate and 
implement these Rules;

“President” means the President of the Court and includes 
any Vice President and the Registrar;

“Registrar” means the Registrar of the Court and includes 
any Deputy Registrar;

“Rules” means the Arbitration Rules of the Singapore Inter-
national Arbitration Centre (6th Edition, 1 August 2016);

“SIAC” means the Singapore International Arbitration 
Centre; and

“Tribunal” includes a sole arbitrator or all the arbitrators 
where more than one arbitrator is appointed.

Any pronoun in these Rules shall be understood to be gen-
der-neutral. Any singular noun shall be understood to refer 
to the plural in the appropriate circumstances.

Rule 2: Notice and Calculation of Periods of 
Time

2.1 For the purposes of these Rules, any notice, 
communication or proposal shall be in writing. Any such 
notice, communication or proposal may be delivered by 
hand, registered post or courier service, or transmitted by 
any form of electronic communication (including electron-
ic mail and facsimile), or delivered by any other appropriate 
means that provides a record of its delivery. Any notice, 
communication or proposal shall be deemed to have been 
received if it is delivered: (i) to the addressee personally 
or to its authorised representative; (ii) to the addressee’s 
habitual residence, place of business or designated address; 
(iii) to any address agreed by the parties; (iv) according to 
the practice of the parties in prior dealings; or (v) if, after 
reasonable efforts, none of these can be found, then at the 
addressee’s last-known residence or place of business.

2.2 Any notice, communication or proposal shall be 
deemed to have been received on the day it is delivered in 
accordance with Rule 2.1.

2.3 For the purpose of calculating any period of 
time under these Rules, such period shall begin to run on 
the day following the day when a notice, communication 
or proposal is deemed to have been received. Unless the 
Registrar or the Tribunal determines otherwise, any period 
of time under these Rules is to be calculated in accordance 
with Singapore Standard Time (GMT +8).

2.4 Any non-business days at the place of receipt shall 
be included in calculating any period of time under these 
Rules. If the last day of any period of time under these 
Rules is not a business day at the place of receipt in accor-
dance with Rule 2.1, the period is extended until the first 
business day which follows.

2.5 The parties shall file with the Registrar a copy of 
any notice, communication or proposal concerning the 
arbitral proceedings.

2.6 Except as provided in these Rules, the Registrar 
may at any time extend or abbreviate any time limits pre-
scribed under these Rules.

Rule 3: Notice of Arbitration

3.1 A party wishing to commence an arbitration un-
der these Rules (the “Claimant”) shall file with the Registrar 
a Notice of Arbitration which shall include:

a. a demand that the dispute be referred to arbitration;
b. the names, addresses, telephone numbers, facsimile 

numbers and electronic mail addresses, if known, of 

  *Arbitration Rules of the Singapore International Arbitration Centre
  SIAC Rules (6th Edition, 1 August 2016)
  Copyright © 2016 Singapore International Arbitration Centre
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the parties to the arbitration and their representatives, 
if any;

c. a reference to the arbitration agreement invoked and a 
copy of the arbitration agreement;

d. a reference to the contract or other instrument (e.g. 
investment treaty) out of or in relation to which the 
dispute arises and, where possible, a copy of the con-
tract or other instrument;

e. a brief statement describing the nature and circum-
stances of the dispute, specifying the relief claimed 
and, where possible, an initial quantification of the 
claim amount;

f. a statement of any matters which the parties have 
previously agreed as to the conduct of the arbitration 
or with respect to which the Claimant wishes to make 
a proposal;

g. a proposal for the number of arbitrators if not specified 
in the arbitration agreement;

h. unless otherwise agreed by the parties, the nomination 
of an arbitrator if the arbitration agreement provides 
for three arbitrators, or a proposal for a sole arbitrator 
if the arbitration agreement provides for a sole arbitra-
tor;

i. any comment as to the applicable rules of law;
j. any comment as to the language of the arbitration; and
k. payment of the requisite filing fee under these Rules.

3.2 The Notice of Arbitration may also include the 
Statement of Claim referred to in Rule 20.2.

3.3 The date of receipt of the complete Notice of 
Arbitration by the Registrar shall be deemed to be the date 
of commencement of the arbitration. For the avoidance of 
doubt, the Notice of Arbitration is deemed to be complete 
when all the requirements of Rule 3.1 and Rule 6.1(b) (if 
applicable) are fulfilled or when the Registrar determines 
that there has been substantial compliance with such re-
quirements. SIAC shall notify the parties of the commence-
ment of the arbitration.

3.4 The Claimant shall, at the same time as it files the 
Notice of Arbitration with the Registrar, send a copy of the 
Notice of Arbitration to the Respondent, and shall notify 
the Registrar that it has done so, specifying the mode of 
service employed and the date of service.

Rule 4: Response to the Notice of Arbitration

4.1 The Respondent shall file a Response with the 
Registrar within 14 days of receipt of the Notice of Arbitra-
tion. The Response shall include:

a. a confirmation or denial of all or part of the claims, 
including, where possible, any plea that the Tribunal 
lacks jurisdiction;

b. a brief statement describing the nature and circum-

stances of any counterclaim, specifying the relief 
claimed and, where possible, an initial quantification 
of the counterclaim amount;

c. any comment in response to any statements contained 
in the Notice of Arbitration under Rule 3.1 or any 
comment with respect to the matters covered in such 
Rule;

d. unless otherwise agreed by the parties, the nomination 
of an arbitrator if the arbitration agreement provides 
for three arbitrators or, if the arbitration agreement 
provides for a sole arbitrator, comments on the Claim-
ant’s proposal for a sole arbitrator or a counter-propos-
al; and

e. payment of the requisite filing fee under these Rules 
for any counterclaim.

4.2 The Response may also include the Statement of 
Defence and a Statement of Counterclaim, as referred to in 
Rule 20.3 and Rule 20.4.

4.3 The Respondent shall, at the same time as it files 
the Response with the Registrar, send a copy of the Re-
sponse to the Claimant, and shall notify the Registrar that it 
has done so, specifying the mode of service employed and 
the date of service.

Rule 5: Expedited Procedure

5.1 Prior to the constitution of the Tribunal, a party 
may file an application with the Registrar for the arbitral 
proceedings to be conducted in accordance with the Expe-
dited Procedure under this Rule, provided that any of the 
following criteria is satisfied:
a. the amount in dispute does not exceed the equivalent 

amount of S$6,000,000, representing the aggregate of 
the claim, counterclaim and any defence of set-off;

b. the parties so agree; or
c. in cases of exceptional urgency.
 
The party applying for the arbitral proceedings to be con-
ducted in accordance with the Expedited Procedure under 
this Rule 5.1 shall, at the same time as it files an application 
for the proceedings to be conducted in accordance with 
the Expedited Procedure with the Registrar, send a copy 
of the application to the other party and shall notify the 
Registrar that it has done so, specifying the mode of service 
employed and the date of service.

5.2 Where a party has filed an application with the 
Registrar under Rule 5.1, and where the President deter-
mines, after considering the views of the parties, and hav-
ing regard to the circumstances of the case, that the arbitral 
proceedings shall be conducted in accordance with the 
Expedited Procedure, the following procedure shall apply:

a. the Registrar may abbreviate any time limits under 
these Rules;
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b. the case shall be referred to a sole arbitrator, unless the 
President determines otherwise;

c. the Tribunal may, in consultation with the parties, 
decide if the dispute is to be decided on the basis of 
documentary evidence only, or if a hearing is required 
for the examination of any witness and expert witness 
as well as for any oral argument;

d. the final Award shall be made within six months from 
the date when the Tribunal is constituted unless, in 
exceptional circumstances, the Registrar extends the 
time for making such final Award; and

e. the Tribunal may state the reasons upon which the 
final Award is based in summary form, unless the par-
ties have agreed that no reasons are to be given.

5.3 By agreeing to arbitration under these Rules, the 
parties agree that, where arbitral proceedings are conducted 
in accordance with the Expedited Procedure under this 
Rule 5, the rules and procedures set forth in Rule 5.2 shall 
apply even in cases where the arbitration agreement con-
tains contrary terms.

5.4 Upon application by a party, and after giving the 
parties the opportunity to be heard, the Tribunal may, hav-
ing regard to any further information as may subsequently 
become available, and in consultation with the Registrar, 
order that the arbitral proceedings shall no longer be con-
ducted in accordance with the Expedited Procedure. Where 
the Tribunal decides to grant an application under this Rule 
5.4, the arbitration shall continue to be conducted by the 
same Tribunal that was constituted to conduct the arbitra-
tion in accordance with the Expedited Procedure.

Rule 6: Multiple Contracts

6.1 Where there are disputes arising out of or in con-
nection with more than one contract, the Claimant may:
  
a. file a Notice of Arbitration in respect of each arbitra-

tion agreement invoked and concurrently submit an 
application to consolidate the arbitrations pursuant to 
Rule 8.1; or

b. file a single Notice of Arbitration in respect of all the 
arbitration agreements invoked which shall include 
a statement identifying each contract and arbitration 
agreement invoked and a description of how the appli-
cable criteria under Rule 8.1 are satisfied. The Claimant 
shall be deemed to have commenced multiple arbi-
trations, one in respect of each arbitration agreement 
invoked, and the Notice of Arbitration under this Rule 
6.1(b) shall be deemed to be an application to consoli-
date all such arbitrations pursuant to Rule 8.1. 

6.2 Where the Claimant has filed two or more Notices 
of Arbitration pursuant to Rule 6.1(a), the Registrar shall 

accept payment of a single filing fee under these Rules for 
all the arbitrations sought to be consolidated. Where the 
Court rejects the application for consolidation, in whole or 
in part, the Claimant shall be required to make payment of 
the requisite filing fee under these Rules in respect of each 
arbitration that has not been consolidated.

6.3 Where the Claimant has filed a single Notice of 
Arbitration pursuant to Rule 6.1(b) and the Court rejects 
the application for consolidation, in whole or in part, it 
shall file a Notice of Arbitration in respect of each arbi-
tration that has not been consolidated, and the Claimant 
shall be required to make payment of the requisite filing fee 
under these Rules in respect of each arbitration that has not 
been consolidated.

Rule 7: Joinder of Additional Parties

7.1 Prior to the constitution of the Tribunal, a party or 
non-party to the arbitration may file an application with the 
Registrar for one or more additional parties to be joined in 
an arbitration pending under these Rules as a Claimant or 
a Respondent, provided that any of the following criteria is 
satisfied:
  
a. the additional party to be joined is prima facie bound 

by the arbitration agreement; or
b. all parties, including the additional party to be joined, 

have consented to the joinder of the additional party.

7.2 An application for joinder under Rule 7.1 shall 
include:
  
a. the case reference number of the pending arbitration;
b. the names, addresses, telephone numbers, facsimile 

numbers and electronic mail addresses, if known, of 
all parties, including the additional party to be joined, 
and their representatives, if any, and any arbitrators 
who have been nominated or appointed in the pending 
arbitration;

c. whether the additional party is to be joined as a Claim-
ant or a Respondent;

d. the information specified in Rule 3.1(c) and Rule 
3.1(d);

e. if the application is being made under Rule 7.1(b), 
identification of the relevant agreement and, where 
possible, a copy of such agreement; and

f. a brief statement of the facts and legal basis supporting 
the application,

The application for joinder is deemed to be complete when 
all the requirements of this Rule 7.2 are fulfilled or when 
the Registrar determines that there has been substantial 
compliance with such requirements. SIAC shall notify all 
parties, including the additional party to be joined, when 
the application for joinder is complete.
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7.3 The party or non-party applying for joinder under 
Rule 7.1 shall, at the same time as it files an application for 
joinder with the Registrar, send a copy of the application to 
all parties, including the additional party to be joined, and 
shall notify the Registrar that it has done so, specifying the 
mode of service employed and the date of service.

7.4 The Court shall, after considering the views of 
all parties, including the additional party to be joined, 
and having regard to the circumstances of the case, decide 
whether to grant, in whole or in part, any application for 
joinder under Rule 7.1. The Court’s decision to grant an 
application for joinder under this Rule 7.4 is without prej-
udice to the Tribunal’s power to subsequently decide any 
question as to its jurisdiction arising from such decision. 
The Court’s decision to reject an application for joinder 
under this Rule 7.4, in whole or in part, is without prejudice 
to any party’s or non-party’s right to apply to the Tribunal 
for joinder pursuant to Rule 7.8.

7.5 Where an application for joinder is granted under 
Rule 7.4, the date of receipt of the complete application for 
joinder shall be deemed to be the date of commencement of 
the arbitration in respect of the additional party.

7.6 Where an application for joinder is granted under 
Rule 7.4, the Court may revoke the appointment of any ar-
bitrators appointed prior to the decision on joinder. Unless 
otherwise agreed by all parties, including the additional 
party joined, Rule 9 to Rule 12 shall apply as appropriate, 
and the respective timelines thereunder shall run from the 
date of receipt of the Court’s decision under Rule 7.4.

7.7 The Court’s decision to revoke the appointment 
of any arbitrator under Rule 7.6 is without prejudice to the 
validity of any act done or order or Award made by the 
arbitrator before his appointment was revoked.

7.8 After the constitution of the Tribunal, a party or 
non-party to the arbitration may apply to the Tribunal for 
one or more additional parties to be joined in an arbitration 
pending under these Rules as a Claimant or a Respondent, 
provided that any of the following criteria is satisfied:
  
a. the additional party to be joined is prima facie bound 

by the arbitration agreement; or
b. all parties, including the additional party to be joined, 

have consented to the joinder of the additional part.

Where appropriate, an application to the Tribunal under 
this Rule 7.8 may be filed with the Registrar.

7.9 Subject to any specific directions of the Tribunal, 
the provisions of Rule 7.2 shall apply, mutatis mutandis, to 
an application for joinder under Rule 7.8.

7.10 The Tribunal shall, after giving all parties, includ-
ing the additional party to be joined, the opportunity to be 
heard, and having regard to the circumstances of the case, 
decide whether to grant, in whole or in part, any applica-
tion for joinder under Rule 7.8. The Tribunal’s decision 
to grant an application for joinder under this Rule 7.10 is 
without prejudice to its power to subsequently decide any 
question as to its jurisdiction arising from such decision.

7.11 Where an application for joinder is granted under 
Rule 7.10, the date of receipt by the Tribunal or the Reg-
istrar, as the case may be, of the complete application for 
joinder shall be deemed to be the date of commencement 
of the arbitration in respect of the additional party.

7.12 Where an application for joinder is granted under 
Rule 7.4 or Rule 7.10, any party who has not nominated 
an arbitrator or otherwise participated in the constitution 
of the Tribunal shall be deemed to have waived its right 
to nominate an arbitrator or otherwise participate in the 
constitution of the Tribunal, without prejudice to the right 
of such party to challenge an arbitrator pursuant to Rule 14.

7.13 Where an application for joinder is granted under 
Rule 7.4 or Rule 7.10, the requisite filing fee under these 
Rules shall be payable for any additional claims or counter-
claims.

Rule 8: Consolidation

8.1 Prior to the constitution of any Tribunal in the 
arbitrations sought to be consolidated, a party may file an 
application with the Registrar to consolidate two or more 
arbitrations pending under these Rules into a single arbitra-
tion, provided that any of the following criteria is satisfied 
in respect of the arbitrations to be consolidated:
  
a. all parties have agreed to the consolidation;
b. all the claims in the arbitrations are made under the 

same arbitration agreement; or
c. the arbitration agreements are compatible, and: (i) the 

disputes arise out of the same legal relationship(s); 
(ii) the disputes arise out of contracts consisting of a 
principal contract and its ancillary contract(s); or (iii) 
the disputes arise out of the same transaction or series 
of transactions.

8.2 An application for consolidation under Rule 8.1 
shall include:
  
a. the case reference numbers of the arbitrations sought 

to be consolidated;
b. the names, addresses, telephone numbers, facsimile 

numbers and electronic mail addresses, if known, of 
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all parties and their representatives, if any, and any 
arbitrators who have been nominated or appointed in 
the arbitrations sought to be consolidated;

c. the information specified in Rule 3.1(c) and Rule 
3.1(d);

d. if the application is being made under Rule 8.1(a), 
identification of the relevant agreement and, where 
possible, a copy of such agreement; and

e. a brief statement of the facts and legal basis supporting 
the application.

8.3 The party applying for consolidation under Rule 
8.1 shall, at the same time as it files an application for con-
solidation with the Registrar, send a copy of the application 
to all parties and shall notify the Registrar that it has done 
so, specifying the mode of service employed and the date of 
service.

8.4 The Court shall, after considering the views of all 
parties, and having regard to the circumstances of the case, 
decide whether to grant, in whole or in part, any applica-
tion for consolidation under Rule 8.1. The Court’s decision 
to grant an application for consolidation under this Rule 8.4 
is without prejudice to the Tribunal’s power to subsequently 
decide any question as to its jurisdiction arising from such 
decision. The Court’s decision to reject an application for 
consolidation under this Rule 8.4, in whole or in part, is 
without prejudice to any party’s right to apply to the Tribu-
nal for consolidation pursuant to Rule 8.7. Any arbitrations 
that are not consolidated shall continue as separate arbitra-
tions under these Rules.

8.5 Where the Court decides to consolidate two or 
more arbitrations under Rule 8.4, the arbitrations shall 
be consolidated into the arbitration that is deemed by the 
Registrar to have commenced first, unless otherwise agreed 
by all parties or the Court decides otherwise having regard 
to the circumstances of the case.

8.6 Where an application for consolidation is granted 
under Rule 8.4, the Court may revoke the appointment of 
any arbitrators appointed prior to the decision on con-
solidation. Unless otherwise agreed by all parties, Rule 9 
to Rule 12 shall apply as appropriate, and the respective 
timelines thereunder shall run from the date of receipt of 
the Court’s decision under Rule 8.4.

8.7 After the constitution of any Tribunal in the arbi-
trations sought to be consolidated, a party may apply to the 
Tribunal to consolidate two or more arbitrations pending 
under these Rules into a single arbitration, provided that 
any of the following criteria is satisfied in respect of the 
arbitrations to be consolidated:
  
a. all parties have agreed to the consolidation;

b. all the claims in the arbitrations are made under the 
same arbitration agreement, and the same Tribunal has 
been constituted in each of the arbitrations or no Tri-
bunal has been constituted in the other arbitration(s); 
or

c. the arbitration agreements are compatible, the same 
Tribunal has been constituted in each of the arbitra-
tions or no Tribunal has been constituted in the other 
arbitration(s), and: (i) the disputes arise out of the 
same legal relationship(s); (ii) the disputes arise out 
of contracts consisting of a principal contract and its 
ancillary contract(s); or (iii) the disputes arise out of 
the same transaction or series of transactions.

8.8 Subject to any specific directions of the Tribunal, 
the provisions of Rule 8.2 shall apply, mutatis mutandis, to 
an application for consolidation under Rule 8.7.

8.9 The Tribunal shall, after giving all parties the 
opportunity to be heard, and having regard to the circum-
stances of the case, decide whether to grant, in whole or in 
part, any application for consolidation under Rule 8.7. The 
Tribunal’s decision to grant an application for consolida-
tion under this Rule 8.9 is without prejudice to its power 
to subsequently decide any question as to its jurisdiction 
arising from such decision. Any arbitrations that are not 
consolidated shall continue as separate arbitrations under 
these Rules.

8.10 Where an application for consolidation is granted 
under Rule 8.9, the Court may revoke the appointment of 
any arbitrators appointed prior to the decision on consoli-
dation.

8.11 The Court’s decision to revoke the appointment of 
any arbitrator under Rule 8.6 or Rule 8.10 is without preju-
dice to the validity of any act done or order or Award made 
by the arbitrator before his appointment was revoked.

8.12 Where an application for consolidation is granted 
under Rule 8.4 or Rule 8.9, any party who has not nominat-
ed an arbitrator or otherwise participated in the consti-
tution of the Tribunal shall be deemed to have waived its 
right to nominate an arbitrator or otherwise participate in 
the constitution of the Tribunal, without prejudice to the 
right of such party to challenge an arbitrator pursuant to 
Rule 14.

Rule 9: Number and Appointment of Arbitra-
tors

9.1 A sole arbitrator shall be appointed in any arbi-
tration under these Rules unless the parties have otherwise 
agreed; or it appears to the Registrar, giving due regard 
to any proposals by the parties, that the complexity, the 
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quantum involved or other relevant circumstances of the 
dispute, warrants the appointment of three arbitrators.

9.2 If the parties have agreed that any arbitrator is to 
be appointed by one or more of the parties, or by any third 
person including by the arbitrators already appointed, that 
agreement shall be deemed an agreement to nominate an 
arbitrator under these Rules.

9.3 In all cases, the arbitrators nominated by the 
parties, or by any third person including by the arbitrators 
already appointed, shall be subject to appointment by the 
President in his discretion.

9.4 The President shall appoint an arbitrator as soon 
as practicable. Any decision by the President to appoint an 
arbitrator under these Rules shall be final and not subject to 
appeal.

9.5 The President may appoint any nominee whose 
appointment has already been suggested or proposed by 
any party.

9.6 The terms of appointment of each arbitrator shall 
be fixed by the Registrar in accordance with these Rules 
and any Practice Notes for the time being in force, or in 
accordance with the agreement of the parties.

Rule 10: Sole Arbitrator

10.1 If a sole arbitrator is to be appointed, either party 
may propose to the other party the names of one or more 
persons to serve as the sole arbitrator. Where the parties 
have reached an agreement on the nomination of a sole 
arbitrator, Rule 9.3 shall apply.

10.2 If within 21 days after the date of commencement 
of the arbitration, or within the period otherwise agreed 
by the parties or set by the Registrar, the parties have not 
reached an agreement on the nomination of a sole arbitra-
tor, or if at any time either party so requests, the President 
shall appoint the sole arbitrator.

Rule 11: Three Arbitrators

11.1 If three arbitrators are to be appointed, each party 
shall nominate one arbitrator.

11.2 If a party fails to make a nomination of an arbitra-
tor within 14 days after receipt of a party’s nomination of 
an arbitrator, or within the period otherwise agreed by the 
parties or set by the Registrar, the President shall proceed to 
appoint an arbitrator on its behalf.

11.3 Unless the parties have agreed upon another 
procedure for appointing the third arbitrator, or if such 
agreed procedure does not result in a nomination within 
the period agreed by the parties or set by the Registrar, the 
President shall appoint the third arbitrator, who shall be the 
presiding arbitrator.

Rule 12: Multi-party Appointment of 
Arbitrator(s)

12.1 Where there are more than two parties to the arbi-
tration, and a sole arbitrator is to be appointed, the parties 
may agree to jointly nominate the sole arbitrator. In the 
absence of such joint nomination having been made within 
28 days of the date of commencement of the arbitration or 
within the period otherwise agreed by the parties or set by 
the Registrar, the President shall appoint the sole arbitrator.

12.2 Where there are more than two parties to the 
arbitration, and three arbitrators are to be appointed, the 
Claimant(s) shall jointly nominate one arbitrator and the 
Respondent(s) shall jointly nominate one arbitrator. The 
third arbitrator, who shall be the presiding arbitrator, shall 
be appointed in accordance with Rule 11.3. In the absence 
of both such joint nominations having been made within 
28 days of the date of commencement of the arbitration or 
within the period otherwise agreed by the parties or set by 
the Registrar, the President shall appoint all three arbitra-
tors and shall designate one of them to be the presiding 
arbitrator.

Rule 13: Qualifications of Arbitrators

13.1 Any arbitrator appointed in an arbitration under 
these Rules, whether or not nominated by the parties, shall 
be and remain at all times independent and impartial.

13.2 In appointing an arbitrator under these Rules, the 
President shall have due regard to any qualifications re-
quired of the arbitrator by the agreement of the parties and 
to such considerations that are relevant to the impartiality 
or independence of the arbitrator.

13.3 The President shall also consider whether the 
arbitrator has sufficient availability to determine the case in 
a prompt and efficient manner that is appropriate given the 
nature of the arbitration.

13.4 A nominated arbitrator shall disclose to the par-
ties and to the Registrar any circumstances that may give 
rise to justifiable doubts as to his impartiality or indepen-
dence as soon as reasonably practicable and in any event 
before his appointment.

13.5 An arbitrator shall immediately disclose to the 
parties, to the other arbitrators and to the Registrar any 
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circumstances that may give rise to justifiable doubts as to 
his impartiality or independence that may be discovered or 
arise during the arbitration.

13.6 No party or person acting on behalf of a party 
shall have any ex parte communication relating to the case 
with any arbitrator or with any candidate for appointment 
as party-nominated arbitrator, except to advise the can-
didate of the general nature of the controversy and of the 
anticipated proceedings; to discuss the candidate’s qualifica-
tions, availability or independence in relation to the parties; 
or to discuss the suitability of candidates for selection as the 
presiding arbitrator where the parties or party-nominated 
arbitrators are to participate in that selection. No party or 
person acting on behalf of a party shall have any ex parte 
communication relating to the case with any candidate for 
presiding arbitrator.

Rule 14: Challenge of Arbitrators

14.1 Any arbitrator may be challenged if circumstances 
exist that give rise to justifiable doubts as to the arbitrator’s 
impartiality or independence or if the arbitrator does not 
possess any requisite qualification on which the parties 
have agreed.

14.2 A party may challenge the arbitrator nominated 
by it only for reasons of which it becomes aware after the 
appointment has been made.

Rule 15: Notice of Challenge

15.1 A party that intends to challenge an arbitrator 
shall file a notice of challenge with the Registrar in accor-
dance with the requirements of Rule 15.2 within 14 days 
after receipt of the notice of appointment of the arbitrator 
who is being challenged or within 14 days after the circum-
stances specified in Rule 14.1 or Rule 14.2 became known 
or should have reasonably been known to that party.

15.2 The notice of challenge shall state the reasons for 
the challenge. The date of receipt of the notice of challenge 
by the Registrar shall be deemed to be the date the notice of 
challenge is filed. The party challenging an arbitrator shall, 
at the same time as it files a notice of challenge with the 
Registrar, send the notice of challenge to the other party, 
the arbitrator who is being challenged and the other mem-
bers of the Tribunal (or if the Tribunal has not yet been 
constituted, any appointed arbitrator), and shall notify the 
Registrar that it has done so, specifying the mode of service 
employed and the date of service.

15.3 The party making the challenge shall pay the 
requisite challenge fee under these Rules in accordance 
with the applicable Schedule of Fees. If the party making 

the challenge fails to pay the challenge fee within the time 
limit set by the Registrar, the challenge shall be considered 
as withdrawn.

15.4 After receipt of a notice of challenge under Rule 
15.2, the Registrar may order a suspension of the arbitral 
proceedings until the challenge is resolved. Unless the 
Registrar orders the suspension of the arbitral proceedings 
pursuant to this Rule 15.4, the challenged arbitrator shall 
be entitled to continue to participate in the arbitration 
pending the determination of the challenge by the Court in 
accordance with Rule 16.

15.5 Where an arbitrator is challenged by a party, the 
other party may agree to the challenge, and the Court shall 
remove the arbitrator if all parties agree to the challenge. 
The challenged arbitrator may also voluntarily withdraw 
from office. In neither case does this imply acceptance of 
the validity of the grounds for the challenge.

15.5 Where an arbitrator is challenged by a party, the 
other party may agree to the challenge, and the Court shall 
remove the arbitrator if all parties agree to the challenge. 
The challenged arbitrator may also voluntarily withdraw 
from office. In neither case does this imply acceptance of 
the validity of the grounds for the challenge.

15.6 If an arbitrator is removed or withdraws from 
office in accordance with Rule 15.5, a substitute arbitrator 
shall be appointed in accordance with the procedure appli-
cable to the nomination and appointment of the arbitrator 
being replaced. This procedure shall apply even if, during 
the process of appointing the challenged arbitrator, a party 
failed to exercise its right to nominate an arbitrator. The 
time limits applicable to the nomination and appointment 
of the substitute arbitrator shall commence from the date of 
receipt of the agreement of the other party to the challenge 
or the challenged arbitrator’s withdrawal from office.

Rule 16: Decision on Challenge

16.1 If, within seven days of receipt of the notice of 
challenge under Rule 15, the other party does not agree to 
the challenge and the arbitrator who is being challenged 
does not withdraw voluntarily from office, the Court shall 
decide the challenge. The Court may request comments on 
the challenge from the parties, the challenged arbitrator 
and the other members of the Tribunal (or if the Tribunal 
has not yet been constituted, any appointed arbitrator), and 
set a schedule for such comments to be made.

16.2 If the Court accepts the challenge to an arbitrator, 
the Court shall remove the arbitrator, and a substitute ar-
bitrator shall be appointed in accordance with the proce-



Chapter 37 - SIAC

538    The Atlanta International Arbitration Society

dure applicable to the nomination and appointment of the 
arbitrator being replaced. The time limits applicable to the 
nomination and appointment of the substitute arbitrator 
shall commence from the date of the Registrar’s notification 
to the parties of the decision by the Court.

16.3 If the Court rejects the challenge to an arbitrator, 
the challenged arbitrator shall continue with the arbitra-
tion.

16.4 The Court’s decision on any challenge to an arbi-
trator under this Rule 16 shall be reasoned, unless other-
wise agreed by the parties, and shall be issued to the parties 
by the Registrar. Any such decision on any challenge by the 
Court shall be final and not subject to appeal.

Rule 17: Replacement of an Arbitrator

17.1 Except as otherwise provided in these Rules, in the 
event of the death, resignation, withdrawal or removal of an 
arbitrator during the course of the arbitral proceedings, a 
substitute arbitrator shall be appointed in accordance with 
the procedure applicable to the nomination and appoint-
ment of the arbitrator being replaced.

17.2 In the event that an arbitrator refuses or fails to act 
or perform his functions in accordance with the Rules or 
within prescribed time limits, or in the event of any de jure 
or de facto impossibility by an arbitrator to act or perform 
his functions, the procedure for challenge and replacement 
of an arbitrator provided in Rule 14 to Rule 16 and Rule 
17.1 shall apply.

17.3 The President may, at his own initiative and in his 
discretion, remove an arbitrator who refuses or fails to act 
or to perform his functions in accordance with the Rules 
or within prescribed time limits, or in the event of a de jure 
or de facto impossibility of an arbitrator to act or perform 
his functions, or if the arbitrator does not conduct or 
participate in the arbitration with due diligence and/or in a 
manner that ensures the fair, expeditious, economical and 
final resolution of the dispute. The President shall consult 
the parties and the members of the Tribunal, including the 
arbitrator to be removed (or if the Tribunal has not yet been 
constituted, any appointed arbitrator) prior to the removal 
of an arbitrator under this Rule.

Rule 18: Repetition of Hearings in the Event of 
Replacement of an Arbitrator

If the sole or presiding arbitrator is replaced in accordance 
with the procedure in Rule 15 to Rule 17, any hearings held 
previously shall be repeated unless otherwise agreed by the 
parties. If any other arbitrator is replaced, any hearings held 
previously may be repeated at the discretion of the Tribunal 

after consulting with the parties. If the Tribunal has issued 
an interim or partial Award, any hearings relating solely 
to that Award shall not be repeated, and the Award shall 
remain in effect.

Rule 19: Conduct of the Proceedings

19.1 The Tribunal shall conduct the arbitration in such 
manner as it considers appropriate, after consulting with 
the parties, to ensure the fair, expeditious, economical and 
final resolution of the dispute.

19.2 The Tribunal shall determine the relevance, mate-
riality and admissibility of all evidence. The Tribunal is not 
required to apply the rules of evidence of any applicable law 
in making such determination.

19.3 As soon as practicable after the constitution of the 
Tribunal, the Tribunal shall conduct a preliminary meet-
ing with the parties, in person or by any other means, to 
discuss the procedures that will be most appropriate and 
efficient for the case.

19.4 The Tribunal may, in its discretion, direct the or-
der of proceedings, bifurcate proceedings, exclude cumula-
tive or irrelevant testimony or other evidence and direct the 
parties to focus their presentations on issues the decision of 
which could dispose of all or part of the case.

19.5 Unless otherwise agreed by the parties, the presid-
ing arbitrator may make procedural rulings alone, subject 
to revision by the Tribunal.

19.6 All statements, documents or other information 
supplied to the Tribunal and/or the Registrar by a party 
shall simultaneously be communicated to the other party.

19.7 The President may, at any stage of the proceedings, 
request the parties and the Tribunal to convene a meeting 
to discuss the procedures that will be most appropriate and 
efficient for the case. Such meeting may be conducted in 
person or by any other means.

Rule 20: Submissions by the Parties

20.1 Unless the Tribunal determines otherwise, the 
submission of written statements shall proceed as set out in 
this Rule.

20.2 Unless already submitted pursuant to Rule 3.2, the 
Claimant shall, within a period of time to be determined 
by the Tribunal, send to the Respondent and the Tribunal a 
Statement of Claim setting out in full detail:

a. a statement of facts supporting the claim;
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b. the legal grounds or arguments supporting the claim; 
and

c. the relief claimed together with the amount of all quan-
tifiable claims.

20.3 Unless already submitted pursuant to Rule 4.2, the 
Respondent shall, within a period of time to be determined 
by the Tribunal, send to the Claimant and the Tribunal a 
Statement of Defence setting out in full detail:
  
a. a statement of facts supporting its defence to the State-

ment of Claim;
b. the legal grounds or arguments supporting such de-

fence; and
c. the relief claimed.

20.4 If a Statement of Counterclaim is made, the 
Claimant shall, within a period of time to be determined 
by the Tribunal, send to the Respondent and the Tribunal 
a Statement of Defence to Counterclaim setting out in full 
detail:
  
a. a statement of facts supporting its defence to the State-

ment of Counterclaim;
b. the legal grounds or arguments supporting such de-

fence; and
c. the relief claimed.

20.5 A party may amend its claim, counterclaim or 
other submissions unless the Tribunal considers it inap-
propriate to allow such amendment having regard to the 
delay in making it or prejudice to the other party or any 
other circumstances. However, a claim or counterclaim may 
not be amended in such a manner that the amended claim 
or counterclaim falls outside the scope of the arbitration 
agreement.

20.6 The Tribunal shall decide which further submis-
sions shall be required from the parties or may be present-
ed by them. The Tribunal shall fix the periods of time for 
communicating such submissions.

20.7 All submissions referred to in this Rule shall be 
accompanied by copies of all supporting documents which 
have not previously been submitted by any party.

20.8 If the Claimant fails within the time specified to 
submit its Statement of Claim, the Tribunal may issue an 
order for the termination of the arbitral proceedings or give 
such other directions as may be appropriate.

20.9 If the Respondent fails to submit its Statement of 
Defence, or if at any point any party fails to avail itself of 
the opportunity to present its case in the manner directed 

by the Tribunal, the Tribunal may proceed with the arbitra-
tion.

Rule 21: Seat of the Arbitration

21.1 The parties may agree on the seat of the arbitra-
tion. Failing such an agreement, the seat of the arbitration 
shall be determined by the Tribunal, having regard to all 
the circumstances of the case.

21.2 The Tribunal may hold hearings and meetings by 
any means it considers expedient or appropriate and at any 
location it considers convenient or appropriate.

Rule 22: Language of the Arbitration

22.1 Unless otherwise agreed by the parties, the Tribu-
nal shall determine the language to be used in the arbitra-
tion.

22.2 If a party submits a document written in a lan-
guage other than the language(s) of the arbitration, the 
Tribunal, or if the Tribunal has not been constituted, the 
Registrar, may order that party to submit a translation in a 
form to be determined by the Tribunal or the Registrar.

Rule 23: Party Representatives

23.1 Any party may be represented by legal practi-
tioners or any other authorised representatives. The Regis-
trar and/or the Tribunal may require proof of authority of 
any party representatives.

23.2 After the constitution of the Tribunal, any change 
or addition by a party to its representatives shall be prompt-
ly communicated in writing to the parties, the Tribunal and 
the Registrar.

Rule 24: Hearings

24.1 Unless the parties have agreed on a docu-
ments-only arbitration or as otherwise provided in these 
Rules, the Tribunal shall, if either party so requests or the 
Tribunal so decides, hold a hearing for the presentation of 
evidence and/or for oral submissions on the merits of the 
dispute, including any issue as to jurisdiction.

24.2 The Tribunal shall, after consultation with the par-
ties, set the date, time and place of any meeting or hearing 
and shall give the parties reasonable notice.

24.3 If any party fails to appear at a meeting or hearing 
without showing sufficient cause for such failure, the Tri-
bunal may proceed with the arbitration and may make the 
Award based on the submissions and evidence before it.
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24.4 Unless otherwise agreed by the parties, all meet-
ings and hearings shall be in private, and any recordings, 
transcripts, or documents used in relation to the arbitral 
proceedings shall remain confidential.

Rule 25: Witnesses

25.1 Before any hearing, the Tribunal may require the 
parties to give notice of the identity of witnesses, including 
expert witnesses, whom the parties intend to produce, the 
subject matter of their testimony and its relevance to the 
issues.

25.2 The Tribunal may allow, refuse or limit the appear-
ance of witnesses to give oral evidence at any hearing.

25.3 Any witness who gives oral evidence may be ques-
tioned by each of the parties, their representatives and the 
Tribunal in such manner as the Tribunal may determine.

25.4 The Tribunal may direct the testimony of witness-
es to be presented in written form, either as signed state-
ments or sworn affidavits or any other form of recording. 
Subject to Rule 25.2, any party may request that such a wit-
ness should attend for oral examination. If the witness fails 
to attend for oral examination, the Tribunal may place such 
weight on the written testimony as it thinks fit, disregard 
such written testimony, or exclude such written testimony 
altogether.

25.5 It shall be permissible for any party or its represen-
tatives to interview any witness or potential witness (that 
may be presented by that party) prior to his appearance to 
give oral evidence at any hearing.

Rule 26: Tribunal-Appointed Experts

26.1 Unless otherwise agreed by the parties, the Tribu-
nal may:

a. following consultation with the parties, appoint an 
expert to report on specific issues; and

b. require a party to give any expert appointed under 
Rule 26.1(a) any relevant information, or to produce 
or provide access to any relevant documents, goods or 
property for inspection.

26.2 Any expert appointed under Rule 26.1(a) shall 
submit a report in writing to the Tribunal. Upon receipt of 
such written report, the Tribunal shall deliver a copy of the 
report to the parties and invite the parties to submit written 
comments on the report.

26.3 Unless otherwise agreed by the parties, if the Tri-
bunal considers it necessary or at the request of any party, 

an expert appointed under Rule 26.1(a) shall, after delivery 
of his written report, participate in a hearing. At the hear-
ing, the parties shall have the opportunity to examine such 
expert.

Rule 27: Additional Powers of the Tribunal

Unless otherwise agreed by the parties, in addition to 
the other powers specified in these Rules, and except as 
prohibited by the mandatory rules of law applicable to the 
arbitration, the Tribunal shall have the power to:

a. order the correction or rectification of any contract, 
subject to the law governing such contract;

b. except as provided in these Rules, extend or abbreviate 
any time limits prescribed under these Rules or by its 
directions;

c. conduct such enquiries as may appear to the Tribunal 
to be necessary or expedient;

d. order the parties to make any property or item in their 
possession or control available for inspection;

e. order the preservation, storage, sale or disposal of any 
property or item which is or forms part of the subject 
matter of the dispute;

f. order any party to produce to the Tribunal and to the 
other parties for inspection, and to supply copies of, 
any document in their possession or control which the 
Tribunal considers relevant to the case and material to 
its outcome;

g. issue an order or Award for the reimbursement of un-
paid deposits towards the costs of the arbitration;

h. direct any party or person to give evidence by affidavit 
or in any other form;

i. direct any party to take or refrain from taking actions 
to ensure that any Award which may be made in the 
arbitration is not rendered ineffectual by the dissipa-
tion of assets by a party or otherwise;

j. order any party to provide security for legal or other 
costs in any manner the Tribunal thinks fit;

k. order any party to provide security for all or part of 
any amount in dispute in the arbitration;

l. proceed with the arbitration notwithstanding the 
failure or refusal of any party to comply with these 
Rules or with the Tribunal's orders or directions or any 
partial Award or to attend any meeting or hearing, and 
to impose such sanctions as the Tribunal deems appro-
priate in relation to such failure or refusal;

m. decide, where appropriate, any issue not expressly or 
impliedly raised in the submissions of a party provided 
such issue has been clearly brought to the notice of 
the other party and that other party has been given 
adequate opportunity to respond;

n. determine the law applicable to the arbitral proceed-
ings; and

o. determine any claim of legal or other privilege.
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Rule 28: Jurisdiction of the Tribunal

28.1 If any party objects to the existence or validity of 
the arbitration agreement or to the competence of SIAC to 
administer an arbitration, before the Tribunal is constitut-
ed, the Registrar shall determine if such objection shall be 
referred to the Court. If the Registrar so determines, the 
Court shall decide if it is prima facie satisfied that the arbi-
tration shall proceed. The arbitration shall be terminated if 
the Court is not so satisfied. Any decision by the Registrar 
or the Court that the arbitration shall proceed is without 
prejudice to the power of the Tribunal to rule on its own 
jurisdiction.

28.2 The Tribunal shall have the power to rule on its 
own jurisdiction, including any objections with respect to 
the existence, validity or scope of the arbitration agreement. 
An arbitration agreement which forms part of a contract 
shall be treated as an agreement independent of the other 
terms of the contract. A decision by the Tribunal that the 
contract is null and void shall not entail ipso jure the inva-
lidity of the arbitration agreement, and the Tribunal shall 
not cease to have jurisdiction by reason of any allegation 
that the contract is non-existent or null and void.

28.3 Any objection that the Tribunal:
  
a. does not have jurisdiction shall be raised no later than 

in a Statement of Defence or in a Statement of Defence 
to a Counterclaim; or

b. is exceeding the scope of its jurisdiction shall be raised 
within 14 days after the matter alleged to be beyond 
the scope of the Tribunal’s jurisdiction arises during 
the arbitral proceedings.

The Tribunal may admit an objection raised by a party 
outside the time limits under this Rule 28.3 if it considers 
the delay justified. A party is not precluded from raising an 
objection under this Rule 28.3 by the fact that it has nomi-
nated, or participated in the nomination of, an arbitrator.

28.4 The Tribunal may rule on an objection referred to 
in Rule 28.3 either as a preliminary question or in an Award 
on the merits.

28.5 A party may rely on a claim or defence for the 
purpose of a set-off to the extent permitted by these Rules 
and the applicable law.
Back to Top

Rule 29: Early Dismissal of Claims and Defenc-
es

29.1 A party may apply to the Tribunal for the early 
dismissal of a claim or defence on the basis that:
  
a. a claim or defence is manifestly without legal merit; or
b. a claim or defence is manifestly outside the jurisdiction 

of the Tribunal.

29.2 An application for the early dismissal of a claim or 
defence under Rule 29.1 shall state in detail the facts and le-
gal basis supporting the application. The party applying for 
early dismissal shall, at the same time as it files the applica-
tion with the Tribunal, send a copy of the application to the 
other party, and shall notify the Tribunal that it has done 
so, specifying the mode of service employed and the date of 
service.

29.3 The Tribunal may, in its discretion, allow the 
application for the early dismissal of a claim or defence 
under Rule 29.1 to proceed. If the application is allowed to 
proceed, the Tribunal shall, after giving the parties the op-
portunity to be heard, decide whether to grant, in whole or 
in part, the application for early dismissal under Rule 29.1.

29.4 If the application is allowed to proceed, the 
Tribunal shall make an order or Award on the application, 
with reasons, which may be in summary form. The order 
or Award shall be made within 60 days of the date of filing 
of the application, unless, in exceptional circumstances, the 
Registrar extends the time.

Rule 30: Interim and Emergency Relief

30.1 The Tribunal may, at the request of a party, issue 
an order or an Award granting an injunction or any other 
interim relief it deems appropriate. The Tribunal may order 
the party requesting interim relief to provide appropriate 
security in connection with the relief sought.

30.2 A party that wishes to seek emergency interim 
relief prior to the constitution of the Tribunal may apply for 
such relief pursuant to the procedures set forth in Schedule 
1.

30.3 A request for interim relief made by a party to a 
judicial authority prior to the constitution of the Tribunal, 
or in exceptional circumstances thereafter, is not incompat-
ible with these Rules.

Rule 31: Applicable Law, Amiable Compositeur 
and Ex Aequo et Bono

31.1 The Tribunal shall apply the law or rules of law 
designated by the parties as applicable to the substance of 
the dispute. Failing such designation by the parties, the Tri-
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bunal shall apply the law or rules of law which it determines 
to be appropriate.

31.2 The Tribunal shall decide as amiable compositeur 
or ex aequo et bono only if the parties have expressly autho-
rised it to do so.

31.3 In all cases, the Tribunal shall decide in accor-
dance with the terms of the contract, if any, and shall take 
into account any applicable usage of trade.

Rule 32: The Award

32.1 The Tribunal shall, as promptly as possible, after 
consulting with the parties and upon being satisfied that the 
parties have no further relevant and material evidence to 
produce or submission to make with respect to the matters 
to be decided in the Award, declare the proceedings closed. 
The Tribunal’s declaration that the proceedings are closed 
shall be communicated to the parties and to the Registrar.

32.2 The Tribunal may, on its own motion or upon 
application of a party but before any Award is made, re-
open the proceedings. The Tribunal's decision that the 
proceedings are to be re-opened shall be communicated to 
the parties and to the Registrar. The Tribunal shall close any 
re-opened proceedings in accordance with Rule 32.1.

32.3 Before making any Award, the Tribunal shall 
submit such Award in draft form to the Registrar. Unless 
the Registrar extends the period of time or unless otherwise 
agreed by the parties, the Tribunal shall submit the draft 
Award to the Registrar not later than 45 days from the date 
on which the Tribunal declares the proceedings closed. The 
Registrar may, as soon as practicable, suggest modifica-
tions as to the form of the Award and, without affecting the 
Tribunal's liberty to decide the dispute, draw the Tribunal’s 
attention to points of substance. No Award shall be made 
by the Tribunal until it has been approved by the Registrar 
as to its form.

32.4 The Award shall be in writing and shall state the 
reasons upon which it is based unless the parties have 
agreed that no reasons are to be given.

32.5 Unless otherwise agreed by the parties, the 
Tribunal may make separate Awards on different issues at 
different times.

32.6 If any arbitrator fails to cooperate in the making 
of the Award, having been given a reasonable opportuni-
ty to do so, the remaining arbitrators may proceed. The 
remaining arbitrators shall provide written notice of such 
refusal or failure to the Registrar, the parties and the absent 
arbitrator. In deciding whether to proceed with the arbitra-

tion in the absence of an arbitrator, the remaining arbitra-
tors may take into account, among other things, the stage 
of the arbitration, any explanation provided by the absent 
arbitrator for his refusal to participate and the effect, if any, 
upon the enforceability of the Award should the remain-
ing arbitrators proceed without the absent arbitrator. The 
remaining arbitrators shall explain in any Award made the 
reasons for proceeding without the absent arbitrator.

32.7 Where there is more than one arbitrator, the 
Tribunal shall decide by a majority. Failing a majority de-
cision, the presiding arbitrator alone shall make the Award 
for the Tribunal.

32.8 The Award shall be delivered to the Registrar, 
who shall transmit certified copies to the parties upon full 
settlement of the costs of the arbitration.

32.9 The Tribunal may award simple or compound 
interest on any sum which is the subject of the arbitra-
tion at such rates as the parties may have agreed or, in the 
absence of such agreement, as the Tribunal determines to 
be appropriate, in respect of any period which the Tribunal 
determines to be appropriate.

32.10 In the event of a settlement, and if the parties so 
request, the Tribunal may make a consent Award record-
ing the settlement. If the parties do not require a consent 
Award, the parties shall confirm to the Registrar that a 
settlement has been reached, following which the Tribunal 
shall be discharged and the arbitration concluded upon full 
settlement of the costs of the arbitration.

32.11 Subject to Rule 33 and Schedule 1, by agreeing 
to arbitration under these Rules, the parties agree that 
any Award shall be final and binding on the parties from 
the date it is made, and undertake to carry out the Award 
immediately and without delay. The parties also irrevocably 
waive their rights to any form of appeal, review or recourse 
to any State court or other judicial authority with respect to 
such Award insofar as such waiver may be validly made.

32.12 SIAC may, with the consent of the parties and the 
Tribunal, publish any Award with the names of the parties 
and other identifying information redacted.

Rule 33: Correction of Awards, Interpretation 
of Awards and Additional Awards

33.1 Within 30 days of receipt of an Award, a party 
may, by written notice to the Registrar and the other party, 
request the Tribunal to correct in the Award any error in 
computation, any clerical or typographical error or any er-
ror of a similar nature. If the Tribunal considers the request 
to be justified, it shall make the correction within 30 days 
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of receipt of the request. Any correction, made in the orig-
inal Award or in a separate memorandum, shall constitute 
part of the Award.

33.2 The Tribunal may correct any error of the type 
referred to in Rule 33.1 on its own initiative within 30 days 
of the date of the Award.

33.3 Within 30 days of receipt of an Award, a party 
may, by written notice to the Registrar and the other party, 
request the Tribunal to make an additional Award as to 
claims presented in the arbitration but not dealt with in the 
Award. If the Tribunal considers the request to be justified, 
it shall make the additional Award within 45 days of receipt 
of the request.

33.4 Within 30 days of receipt of an Award, a party 
may, by written notice to the Registrar and the other party, 
request that the Tribunal give an interpretation of the 
Award. If the Tribunal considers the request to be justified, 
it shall provide the interpretation in writing within 45 days 
after receipt of the request. The interpretation shall form 
part of the Award.

33.5 The Registrar may, if necessary, extend the period 
of time within which the Tribunal shall make a correction 
of an Award, interpretation of an Award or an additional 
Award under this Rule.

33.6 The provisions of Rule 32 shall apply in the same 
manner with the necessary or appropriate changes in rela-
tion to a correction of an Award, interpretation of an Award 
and to any additional Award made.

Rule 34: Fees and Deposits

34.1 The Tribunal’s fees and SIAC’s fees shall be ascer-
tained in accordance with the Schedule of Fees in force at 
the time of commencement of the arbitration. The parties 
may agree to alternative methods of determining the Tribu-
nal’s fees prior to the constitution of the Tribunal.

34.2 The Registrar shall fix the amount of deposits 
payable towards the costs of the arbitration. Unless the 
Registrar directs otherwise, 50% of such deposits shall be 
payable by the Claimant and the remaining 50% of such 
deposits shall be payable by the Respondent. The Registrar 
may fix separate deposits on costs for claims and counter-
claims, respectively.

34.3 Where the amount of the claim or the counter-
claim is not quantifiable at the time payment is due, a 
provisional estimate of the costs of the arbitration shall be 
made by the Registrar. Such estimate may be based on the 
nature of the controversy and the circumstances of the case. 
This estimate may be adjusted in light of such information 
as may subsequently become available.

34.4 The Registrar may from time to time direct parties 
to make further deposits towards the costs of the arbitra-
tion.

34.5 Parties are jointly and severally liable for the costs 
of the arbitration. Any party is free to pay the whole of the 
deposits towards the costs of the arbitration should the 
other party fail to pay its share.

34.6 If a party fails to pay the deposits directed by the 
Registrar either wholly or in part:
  
a. the Tribunal may suspend its work and the Regis-
trar may suspend SIAC’s administration of the arbitration, 
in whole or in part; and
b. the Registrar may, after consultation with the 
Tribunal (if constituted) and after informing the parties, 
set a time limit on the expiry of which the relevant claims 
or counterclaims shall be considered as withdrawn without 
prejudice to the party reintroducing the same claims or 
counterclaims in another proceeding.

34.7 In all cases, the costs of the arbitration shall be 
finally determined by the Registrar at the conclusion of 
the proceedings. If the claim and/or counterclaim is not 
quantified, the Registrar shall finally determine the costs 
of the arbitration, as set out in Rule 35, in his discretion. 
The Registrar shall have regard to all the circumstances of 
the case, including the stage of proceedings at which the 
arbitration concluded. In the event that the costs of the 
arbitration determined are less than the deposits made, 
there shall be a refund in such proportions as the parties 
may agree, or failing an agreement, in the same proportions 
as the deposits were made.

34.8 All deposits towards the costs of the arbitration 
shall be made to and held by SIAC. Any interest which may 
accrue on such deposits shall be retained by SIAC.

34.9 In exceptional circumstances, the Registrar may 
direct the parties to pay an additional fee, in addition to 
that prescribed in the applicable Schedule of Fees, as part of 
SIAC’s administration fees.

Rule 35: Costs of the Arbitration

35.1 Unless otherwise agreed by the parties, the Tribu-
nal shall specify in the Award the total amount of the costs 
of the arbitration. Unless otherwise agreed by the parties, 
the Tribunal shall determine in the Award the apportion-
ment of the costs of the arbitration among the parties.

35.2 The term “costs of the arbitration” includes:

a. the Tribunal’s fees and expenses and the Emergency 
Arbitrator’s fees and expenses, where applicable;
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b. SIAC’s administration fees and expenses; and
c. the costs of any expert appointed by the Tribunal and 

of any other assistance reasonably required by the 
Tribunal.

Rule 36: Tribunal's Fees and Expenses

36.1 The fees of the Tribunal shall be fixed by the 
Registrar in accordance with the applicable Schedule of 
Fees or, if applicable, with the method agreed by the parties 
pursuant to Rule 34.1, and the stage of the proceedings at 
which the arbitration concluded. In exceptional circum-
stances, the Registrar may determine that an additional fee 
over that prescribed in the applicable Schedule of Fees shall 
be paid.

36.2 The Tribunal’s reasonable out-of-pocket expenses 
necessarily incurred and other allowances shall be reim-
bursed in accordance with the applicable Practice Note.

Rule 37: Party’s Legal and Other Costs
 
The Tribunal shall have the authority to order in its Award 
that all or a part of the legal or other costs of a party be 
paid by another party.

Rule 38: Exclusion of Liability

38.1 Any arbitrator, including any Emergency Arbi-
trator, any person appointed by the Tribunal, including 
any administrative secretary and any expert, the President, 
members of the Court, and any directors, officers and 
employees of SIAC, shall not be liable to any person for any 
negligence, act or omission in connection with any arbitra-
tion administered by SIAC in accordance with these Rules.

38.2 SIAC, including the President, members of the 
Court, directors, officers, employees or any arbitrator, 
including any Emergency Arbitrator, and any person 
appointed by the Tribunal, including any administrative 
secretary and any expert, shall not be under any obligation 
to make any statement in connection with any arbitration 
administered by SIAC in accordance with these Rules. No 
party shall seek to make the President, any member of the 
Court, director, officer, employee of SIAC, or any arbitra-
tor, including any Emergency Arbitrator, and any person 
appointed by the Tribunal, including any administrative 
secretary and any expert, act as a witness in any legal pro-
ceedings in connection with any arbitration administered 
by SIAC in accordance with these Rules.

Rule 39: Confidentiality

39.1 Unless otherwise agreed by the parties, a party 
and any arbitrator, including any Emergency Arbitrator, 
and any person appointed by the Tribunal, including any 

administrative secretary and any expert, shall at all times 
treat all matters relating to the proceedings and the 
Award as confidential. The discussions and deliberations 
of the Tribunal shall be confidential.

39.2 Unless otherwise agreed by the parties, a party 
or any arbitrator, including any Emergency Arbitrator, 
and any person appointed by the Tribunal, including 
any administrative secretary and any expert, shall not, 
without the prior written consent of the parties, disclose 
to a third party any such matter except:

a. for the purpose of making an application to any 
competent court of any State to enforce or challenge 
the Award;

b. pursuant to the order of or a subpoena issued by a 
court of competent jurisdiction;

c. for the purpose of pursuing or enforcing a legal 
right or claim;

d. in compliance with the provisions of the laws of 
any State which are binding on the party making 
the disclosure or the request or requirement of any 
regulatory body or other authority;

e. pursuant to an order by the Tribunal on application 
by a party with proper notice to the other parties; or

f. for the purpose of any application under Rule 7 or 
Rule 8 of these Rules. 

39.3 In Rule 39.1, “matters relating to the proceed-
ings” includes the existence of the proceedings, and the 
pleadings, evidence and other materials in the arbitral 
proceedings and all other documents produced by 
another party in the proceedings or the Award arising 
from the proceedings, but excludes any matter that is 
otherwise in the public domain.

39.4 The Tribunal has the power to take appropriate 
measures, including issuing an order or Award for sanc-
tions or costs, if a party breaches the provisions of this 
Rule.

Rule 40: Decisions of the President, the 
Court and the Registrar 

40.1 Except as provided in these Rules, the deci-
sions of the President, the Court and the Registrar with 
respect to all matters relating to an arbitration shall be 
conclusive and binding upon the parties and the Tribu-
nal. The President, the Court and the Registrar shall not 
be required to provide reasons for such decisions, unless 
the Court determines otherwise or as may be provided 
in these Rules. The parties agree that the discussions and 
deliberations of the Court are confidential.
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40.2 Save in respect of Rule 16.1 and Rule 28.1, the 
parties waive any right of appeal or review in respect of any 
decisions of the President, the Court and the Registrar to 
any State court or other judicial authority.

Rule 41: General Provisions

41.1 Any party that proceeds with the arbitration 
without promptly raising any objection to a failure to 
comply with any provision of these Rules, or of any other 
rules applicable to the proceedings, any direction given 
by the Tribunal, or any requirement under the arbitration 
agreement relating to the constitution of the Tribunal or the 
conduct of the proceedings, shall be deemed to have waived 
its right to object.

41.2 In all matters not expressly provided for in these 
Rules, the President, the Court, the Registrar and the 
Tribunal shall act in the spirit of these Rules and shall make 
every reasonable effort to ensure the fair, expeditious and 
economical conclusion of the arbitration and the enforce-
ability of any Award.

41.3 In the event of any discrepancy or inconsistency 
between the English version of these Rules and any other 
languages in which these Rules are published, the English 
version shall prevail.

SCHEDULE 1

EMERGENCY ARBITRATOR

1. A party that wishes to seek emergency interim re-
lief may, concurrent with or following the filing of a Notice 
of Arbitration but prior to the constitution of the Tribunal, 
file an application for emergency interim relief with the 
Registrar. The party shall, at the same time as it files the 
application for emergency interim relief, send a copy of the 
application to all other parties. The application for emer-
gency interim relief shall include:
  
a. the nature of the relief sought;
b. the reasons why the party is entitled to such relief; and
c. a statement certifying that all other parties have been 

provided with a copy of the application or, if not, an 
explanation of the steps taken in good faith to provide 
a copy or notification to all other parties. 

2. Any application for emergency interim relief 
shall be accompanied by payment of the non-refundable 
administration fee and the requisite deposits under these 
Rules towards the Emergency Arbitrator’s fees and expenses 
for proceedings pursuant to this Schedule 1. In appropri-
ate cases, the Registrar may increase the amount of the 

deposits requested from the party making the application. 
If the additional deposits are not paid within the time limit 
set by the Registrar, the application shall be considered as 
withdrawn.

3. The President shall, if he determines that SIAC 
should accept the application for emergency interim relief, 
seek to appoint an Emergency Arbitrator within one day of 
receipt by the Registrar of such application and payment of 
the administration fee and deposits.

4. If the parties have agreed on the seat of the arbitra-
tion, such seat shall be the seat of the proceedings for emer
gency interim relief. Failing such an agreement, the seat of 
the proceedings for emergency interim relief shall be Singa-
pore, without prejudice to the Tribunal’s determination of 
the seat of the arbitration under Rule 21.1.

5. Prior to accepting appointment, a prospective 
Emergency Arbitrator shall disclose to the Registrar any 
circumstances that may give rise to justifiable doubts as 
to his impartiality or independence. Any challenge to the 
appointment of the Emergency Arbitrator must be made 
within two days of the communication by the Registrar to 
the parties of the appointment of the Emergency Arbitrator 
and the circumstances disclosed.

6. An Emergency Arbitrator may not act as an 
arbitrator in any future arbitration relating to the dispute, 
unless otherwise agreed by the parties.

7. The Emergency Arbitrator shall, as soon as possi-
ble but, in any event, within two days of his appointment, 
establish a schedule for consideration of the application 
for emergency interim relief. Such schedule shall provide a 
reasonable opportunity for the parties to be heard, but may 
provide for proceedings by telephone or video conference 
or on written submissions as alternatives to a hearing in 
person. The Emergency Arbitrator shall have the powers 
vested in the Tribunal pursuant to these Rules, including 
the authority to rule on his own jurisdiction, without preju-
dice to the Tribunal’s determination.

8. The Emergency Arbitrator shall have the power to 
order or award any interim relief that he deems necessary, 
including preliminary orders that may be made pending 
any hearing, telephone or video conference or written 
submissions by the parties. The Emergency Arbitrator 
shall give summary reasons for his decision in writing. The 
Emergency Arbitrator may modify or vacate the prelimi-
nary order, the interim order or Award for good cause.

9. The Emergency Arbitrator shall make his interim 
order or Award within 14 days from the date of his appoint-
ment unless, in exceptional circumstances, the Registrar 
extends the time. No interim order or Award shall be made 
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by the Emergency Arbitrator until it has been approved by 
the Registrar as to its form.

10. The Emergency Arbitrator shall have no power 
to act after the Tribunal is constituted. The Tribunal may 
reconsider, modify or vacate any interim order or Award 
issued by the Emergency Arbitrator, including a ruling on 
his own jurisdiction. The Tribunal is not bound by the rea-
sons given by the Emergency Arbitrator. Any interim order 
or Award issued by the Emergency Arbitrator shall, in any 
event, cease to be binding if the Tribunal is not constituted 
within 90 days of such order or Award or when the Tribu-
nal makes a final Award or if the claim is withdrawn.

11. Any interim order or Award by the Emergency 
Arbitrator may be conditioned on provision by the party 
seeking such relief of appropriate security.

12. The parties agree that an order or Award by an 
Emergency Arbitrator pursuant to this Schedule 1 shall be 
binding on the parties from the date it is made, and under-
take to carry out the interim order or Award immediately 
and without delay. The parties also irrevocably waive their 
rights to any form of appeal, review or recourse to any State 
court or other judicial authority with respect to such Award 
insofar as such waiver may be validly made.

13. The costs associated with any application pursu-
ant to this Schedule 1 may initially be apportioned by the 
Emergency Arbitrator, subject to the power of the Tribunal 
to determine finally the apportionment of such costs.

14. These Rules shall apply as appropriate to any 
proceeding pursuant to this Schedule 1, taking into account 
the urgency of such a proceeding. The Emergency Arbitra-
tor may decide in what manner these Rules shall apply as 
appropriate, and his decision as to such matters is final and 
not subject to appeal, review or recourse. The Registrar may 
abbreviate any time limits under these Rules in applications 
made pursuant to proceedings commenced under Rule 30.2 
and Schedule 1.
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CHAPTER 38

Swiss Chambers' Arbitration Institution (SCAI)1

About SCAI

History
The leading Swiss Chambers of Commerce have been 
offering arbitration and mediation services for more than 
150 years. In 2004, they replaced their previous rules with 
the Swiss Rules of International Arbitration. In 2007, the 
Chambers launched the Swiss Chambers’ Arbitration Insti-
tution (SCAI) as an association incorporated under Swiss 
Law to administer their cases. In 2007, the Swiss Rules of 
Commercial Mediation were added in order to offer an 
alternative means of dispute resolution. In 2014, the Rules 
for SCAI acting as Appointing Authority in UNCITRAL 
or other Ad Hoc Arbitration Proceedings were adopted. 
In 2017, SCAI received a GAR award as “the Institution 
that impressed most” and was nominated for the GAR Best 
Innovation award for its customizable “turbo” arbitration 
clause.

Organization
The President of SCAI is Ms. Regine Sauter and its Exec-
utive Director and General Counsel Ms. Caroline Ming. 
For the case administration under the Swiss Rules, SCAI 
established an Arbitration Court composed of 27 experi-
enced arbitration practitioners, chaired by Ms. Gabrielle 
Nater-Bass. The Court renders decisions as provided for 
under the Swiss Rules. Pursuant to its Internal Rules, avail-
able under SCAI’s website, the Courts’ powers are delegated 
to case administration committees and a special committee. 
The latter renders decisions on the seat of the arbitration, 
consolidation of proceedings, challenges, removals and re-
placements of arbitrators. The Secretariat of SCAI operates 
with offices in Geneva, Lugano and Zurich, which adminis-
ter cases in English, German, French, Italian or Spanish.

The Swiss Rules of International Arbitration
The Swiss Rules are based on the UNCITRAL Arbitration 
Rules. They were revised in 2012 in order to render them 
even more user-friendly and cost-efficient. The Swiss Rules 
give both the tribunal and the parties adequate powers to 

structure the proceedings as they see fit. The parties are 
free to decide on the applicable law, the seat of the arbitra-
tion, and the venue of hearings, and they may themselves 
designate their arbitrators. The institution maintains a strict 
quality control of the proceedings by, for example, confirm-
ing the arbitrators, approving or adjusting the tribunal's 
determination on costs, and monitoring the duration of the 
procedures. However, the institution’s activities are limited 
to the minimum required to guarantee a proper conduct of 
the proceedings. The expedited procedure has traditionally 
been a popular feature of the Swiss Rules. Since 2004, al-
most 40% of the cases have been subject to this procedure. 
Under the expedited procedure, awards must be made 
within six months from the date on which the file is trans-
mitted to the arbitrators. This procedure may be agreed 
upon by the parties in all cases, and is the default procedure 
for disputes not exceeding CHF 1 million.

Fee structure
The registration fee, administrative costs and arbitrator's 
fees are calculated based on the value in dispute, pursuant 
to Appendix B of the Swiss Rules. No administrative costs 
are charged for cases where the amount in dispute is less 
than CHF 2 million. The cost- calculator on SCAI’s website 
allows to easily determine the potential range of costs.

Statistics
Since 2004, more than 1100 cases have been filed under 
the Swiss Rules, 90% of them being international. Less 
than 25% of the parties are domiciled in Switzerland, the 
rest coming from all over the world, with an emphasis 
on Western Europe and an increasing number from the 
Middle East and Asia. Two-thirds of the cases are handled 
in English. Matters in dispute mainly concern purchase 
and sale of goods, commodities or shares, corporate, M&A, 
joint ventures, services, distribution and agency, as well 
construction-related contracts.

1  Reprinted with the kind permission of the Swiss Chambers' Arbitration 
Institution.  Copyright 2012.  All rights reserved.
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MODEL CLAUSE

Any dispute, controversy or claim arising out of, or in 
relation to, this contract, including the validity, invalidity, 
breach, or termination thereof, shall be resolved by arbi-
tration in accordance with the Swiss Rules of International 
Arbitration of the Swiss Chambers' Arbitration Institution 
in force on the date on which the Notice of Arbitration is 
submitted in accordance with these Rules. 

The number of arbitrators shall be ... ("one"," three", "one or 
three");

The seat of the arbitration shall be ... (name of city in 
Switzerland, unless the parties agree on a city in another 
country); 

The arbitral proceedings shall be conducted in ...(insert 
desired language). 

 

RULES OF ARBITRATION

SECTION I. INTRODUCTORY RULES

SCOPE OF APPLICATION
Article 1

1.   These Rules shall govern arbitrations where an agree-
ment to arbitrate refers to these Rules or to the arbitration 
rules of the Chambers of Commerce and Industry of Basel, 
Bern, Geneva, Neuchâtel, Ticino, Vaud, Zurich, or any fur-
ther Chamber of Commerce and Industry that may adhere 
to these Rules.

2.   The seat of arbitration designated by the parties may be 
in Switzerland or in any other country.

3.   This version of the Rules shall come into force on 1 June 
2012 and, unless the parties have agreed otherwise, shall 
apply to all arbitral proceedings in which the Notice of 
Arbitration is submitted on or after that date.

4.   By submitting their dispute to arbitration under these 
Rules, the parties confer on the Court, to the fullest extent 
permitted under the law applicable to the arbitration, all of 
the powers required for the purpose of supervising the arbi-
tral proceedings otherwise vested in the competent judicial 
authority, including the power to extend the term of office 
of the arbitral tribunal and to decide on the challenge of an 
arbitrator on grounds not provided for in these Rules.

5.   These Rules shall govern the arbitration, except if one of 
them is in conflict with a provision of the law applicable to 
the arbitration from which the parties cannot derogate, in 
which case that provision shall prevail.

NOTICE, CALCULATION OF PERIODS OF 
TIME
Article 2

1.   For the purposes of these Rules, any notice, including 
a notification, communication, or proposal, is deemed to 
have been received if it is delivered to the addressee, or to 
its habitual residence, place of business, postal or electronic 
address, or, if none of these can be identified after making a 
reasonable inquiry, to the addressee’s last-known residence 
or place of business. A notice shall be deemed to have been 
received on the day it is delivered.

2.   A period of time under these Rules shall begin to run 
on the day following the day when a notice, notification, 
communication, or proposal is received. If the last day of 
such a period is an official holiday or a non-business day at 
the residence or place of business of the addressee, the pe-
riod is extended until the first business day which follows. 
Official holidays or non- business days are included in the 
calculation of a period of time.

3.   If the circumstances so justify, the Court may extend or 
shorten any time-limit it has fixed or has the authority to 
fix or amend.

NOTICE OF ARBITRATION AND ANSWER 
TO THE NOTICE OF ARBITRATION
Article 3

1.   The party initiating arbitration (hereinafter called the 
“Claimant” or, where applicable, the “Claimants”) shall 
submit a Notice of Arbitration to the Secretariat at any of 
the addresses listed in Appendix A.

2.   Arbitral proceedings shall be deemed to commence on 
the date on which the Notice of Arbitration is received by 
the Secretariat.

3.   The Notice of Arbitration shall be submitted in as many 
copies as there are other parties (hereinafter called the 
“Respondent” or, where applicable, the “Respondents”), 
together with an additional copy for each arbitrator and 
one copy for the Secretariat, and shall include the following:

(a) A demand that the dispute be referred to arbitra-
tion;

(b) The names, addresses, telephone and fax numbers, 
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and e-mail addresses (if any) of the parties and of their 
representative(s);

(c)  A copy of the arbitration clause or the separate 
arbitration agreement that is invoked;

(d) A reference to the contract or other legal instru-
ment(s) out of, or in relation to, which the dispute 
arises;

(e)  The general nature of the claim and an indication 
of the amount involved, if any;

(f)  The relief or remedy sought;

(g) A proposal as to the number of arbitrators (i.e. one 
or three), the language, and the seat of the arbitration, 
if the parties have not previously agreed thereon;

(h) The Claimant’s designation of one or more arbitra-
tors, if the parties’ agreement so requires;

(i)  Confirmation of payment by check or transfer 
to the relevant account listed in Appendix A of the 
Registration Fee as required by Appendix B (Schedule 
of Costs) in force on the date the Notice of Arbitration 
is submitted.

4.   The Notice of Arbitration may also include:

(a) The Claimant’s proposal for the appointment of a 
sole arbitrator referred to in Article 7;

(b) The Statement of Claim referred to in Article 18.

5.  If the Notice of Arbitration is incomplete, if the required 
number of copies or attachments are not submitted, or if 
the Registration Fee is not paid, the Secretariat may request 
the Claimant to remedy the defect within an appropriate 
period of time. The Secretariat may also request the Claim-
ant to submit a translation of the Notice of Arbitration 
within the same period of time if it is not submitted in En-
glish, German, French, or Italian. If the Claimant complies 
with such directions within the applicable time-limit, the 
Notice of Arbitration shall be deemed to have been validly 
filed on the date on which the initial version was received 
by the Secretariat.

6.   The Secretariat shall provide, without delay, a copy of 
the Notice of Arbitration together with any exhibits to the 
Respondent.

7.   Within thirty days from the date of receipt of the Notice 
of Arbitration, the Respondent shall submit to the Secre-
tariat an Answer to the Notice of Arbitration. The Answer 
to the Notice of Arbitration shall be submitted in as many 

copies as there are other parties, together with an addition-
al copy for each arbitrator and one copy for the Secretariat, 
and shall, to the extent possible, include the following:

(a) The name, address, telephone and fax numbers, 
and e-mail address of the Respondent and of its repre-
sentative(s);

(b) Any plea that an arbitral tribunal constituted under 
these Rules lacks jurisdiction;

(c)  The Respondent’s comments on the particulars set 
forth in the Notice of Arbitration referred to in Article 
3(3)(e);

(d) The Respondent’s answer to the relief or remedy 
sought in the Notice of Arbitration referred to in Arti-
cle 3(3)(f );

(e)  The Respondent’s proposal as to the number of ar-
bitrators (i.e. one or three), the language, and the seat 
of the arbitration referred to in Article 3(3)(g);

(f)  The Respondent’s designation of one or more arbi-
trators if the parties’ agreement so requires.

8.   The Answer to the Notice of Arbitration may also 
include:

(a) The Respondent’s proposal for the appointment of 
a sole arbitrator referred to in Article 7;

(b) The Statement of Defence referred to in Article 19.

9.   Articles 3(5) and (6) are applicable to the Answer to the
Notice of Arbitration.

10. Any counterclaim or set-off defence shall in principle be 
raised with the Answer to the Notice of Arbitration. Article 
3(3) is applicable to the counterclaim or set-off defence.

11. If no counterclaim or set-off defence is raised with the 
Answer to the Notice of Arbitration, or if there is no indi-
cation of the amount of the counterclaim or set-off defence, 
the Court may rely exclusively on the Notice of Arbitration 
in order to determine the possible application of Article 
42(2) (Expedited Procedure).

12. If the Respondent does not submit an Answer to the 
Notice of Arbitration, or if the Respondent raises an ob-
jection to the arbitration being administered under these 
Rules, the Court shall administer the case, unless there 
is manifestly no agreement to arbitrate referring to these 
Rules.
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CONSOLIDATION AND JOINDER
Article 4

1.   Where a Notice of Arbitration is submitted between 
parties already involved in other arbitral proceedings pend-
ing under these Rules, the Court may decide, after con-
sulting with the parties and any confirmed arbitrator in all 
proceedings, that the new case shall be consolidated with 
the pending arbitral proceedings. The Court may proceed 
in the same way where a Notice of Arbitration is submitted 
between parties that are not identical to the parties in the 
pending arbitral proceedings. When rendering its decision, 
the Court shall take into account all relevant circumstanc-
es, including the links between the cases and the progress 
already made in the pending arbitral proceedings. Where 
the Court decides to consolidate the new case with the 
pending arbitral proceedings, the parties to all proceedings 
shall be deemed to have waived their right to designate 
an arbitrator, and the Court may revoke the appointment 
and confirmation of arbitrators and apply the provisions of 
Section II (Composition of the Arbitral Tribunal).

2.   Where one or more third persons request to participate 
in arbitral proceedings already pending under these Rules 
or where a party to pending arbitral proceedings under 
these Rules requests that one or more third persons partic-
ipate in the arbitration, the arbitral tribunal shall decide on 
such request, after consulting with all of the parties, includ-
ing the person or persons to be joined, taking into account 
all relevant circumstances.

SECTION II. COMPOSITION OF THE 
ARBITRAL TRIBUNAL

CONFIRMATION OF ARBITRATORS
Article 5

1.   All designations of an arbitrator made by the parties or 
the arbitrators are subject to confirmation by the Court, 
upon which the appointments shall become effective. The 
Court has no obligation to give reasons when it does not 
confirm an arbitrator.

2.   Where a designation is not confirmed, the Court may 
either:

(a) invite the party or parties concerned, or, as the case 
may be, the arbitrators, to make a new designation 
within a reasonable time-limit; or

(b) in exceptional circumstances, proceed directly with 
the appointment.

3.   In the event of any failure in the constitution of the 
arbitral tribunal under these Rules, the Court shall have 
all powers to address such failure and may, in particular, 
revoke any appointment made, appoint or reappoint any of 
the arbitrators and designate one of them as the presiding 
arbitrator.

4.   If, before the arbitral tribunal is constituted, the parties 
agree on a settlement of the dispute, or the continuation of 
the arbitral proceedings becomes unnecessary or impos-
sible for other reasons, the Secretariat shall give advance 
notice to the parties that the Court may terminate the 
proceedings. Any party may request that the Court proceed 
with the constitution of the arbitral tribunal in accordance 
with these Rules in order that the arbitral tribunal de-
termine and apportion the costs not agreed upon by the 
parties.

5.   Once the Registration Fee and any Provisional Deposit 
have been paid in accordance with Appendix B (Sched-
ule of Costs) and all arbitrators have been confirmed, the 
Secretariat shall transmit the file to the arbitral tribunal 
without delay.

NUMBER OF ARBITRATORS
Article 6

1.   If the parties have not agreed upon the number of 
arbitrators, the Court shall decide whether the case shall be 
referred to a sole arbitrator or to a three-member arbitral 
tribunal, taking into account all relevant circumstances.

2.   As a rule, the Court shall refer the case to a sole arbi-
trator, unless the complexity of the subject matter and/or 
the amount in dispute justify that the case be referred to a 
three-member arbitral tribunal.

3.   If the arbitration agreement provides for an arbitral 
tribunal composed of more than one arbitrator, and this 
appears inappropriate in view of the amount in dispute or 
of other circumstances, the Court shall invite the parties to 
agree to refer the case to a sole arbitrator.

4.   Where the amount in dispute does not exceed CHF 
1,000,000 (one million Swiss francs), Article 42(2) (Expe-
dited Procedure) shall apply.

APPOINTMENT OF A SOLE ARBITRATOR
Article 7

1.   Where the parties have agreed that the dispute shall be 
referred to a sole arbitrator, they shall jointly designate the 
sole arbitrator within thirty days from the date on which 
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the Notice of Arbitration was received by the Respon-
dent(s), unless the parties’ agreement provides otherwise.

2.   Where the parties have not agreed upon the number of 
arbitrators, they shall jointly designate the sole arbitrator 
within thirty days from the date of receipt of the Court’s de-
cision that the dispute shall be referred to a sole arbitrator.

3.   If the parties fail to designate the sole arbitrator within 
the applicable time-limit, the Court shall proceed with the 
appointment.

APPOINTMENT OF ARBITRATORS IN 
BI-PARTY OR MULTI-PARTY PROCEED-
INGS
Article 8

1.   Where a dispute between two parties is referred to a 
three- member arbitral tribunal, each party shall designate 
one arbitrator, unless the parties have agreed otherwise.

2.   If a party fails to designate an arbitrator within the 
time-limit set by the Court or resulting from the arbitration 
agreement, the Court shall appoint the arbitrator. Unless 
the parties’ agreement provides otherwise, the two arbitra-
tors so appointed shall designate, within thirty days from 
the confirmation of the second arbitrator, a third arbitrator 
who shall act as the presiding arbitrator of the arbitral tri-
bunal. Failing such designation, the Court shall appoint the 
presiding arbitrator.

3.   In multi-party proceedings, the arbitral tribunal shall be 
constituted in accordance with the parties’ agreement.

4.   If the parties have not agreed upon a procedure for the 
constitution of the arbitral tribunal in multi-party pro-
ceedings, the Court shall set an initial thirty-day time-limit 
for the Claimant or group of Claimants to designate an 
arbitrator, and set a subsequent thirty-day time-limit for the 
Respondent or group of Respondents to designate an arbi-
trator. If the party or group(s) of parties have each designat-
ed an arbitrator, Article 8(2) shall apply to the designation 
of the presiding arbitrator.

5.   Where a party or group of parties fails to designate 
an arbitrator in multi-party proceedings, the Court may 
appoint all of the arbitrators, and shall specify the presiding 
arbitrator.

INDEPENDENCE AND CHALLENGE OF 
ARBITRATORS
Article 9

1.   Any arbitrator conducting an arbitration under these 
Rules shall be and shall remain at all times impartial and 
independent of the parties.

2.   Prospective arbitrators shall disclose to those who 
approach them in connection with a possible appointment 
any circumstances likely to give rise to justifiable doubts as 
to their impartiality or independence. An arbitrator, once 
designated or appointed, shall disclose such circumstances 
to the parties, unless they have already been so informed.

Article 10

1.   Any arbitrator may be challenged if circumstances 
exist that give rise to justifiable doubts as to the arbitrator’s 
impartiality or independence.

2.   A party may challenge the arbitrator designated by it 
only for reasons of which it becomes aware after the ap-
pointment has been made.

Article 11

1.   A party intending to challenge an arbitrator shall send 
a notice of challenge to the Secretariat within 15 days after 
the circumstances giving rise to the challenge became 
known to that party.

2.   If, within 15 days from the date of the notice of chal-
lenge, all of the parties do not agree to the challenge, or the 
challenged arbitrator does not withdraw, the Court shall 
decide on the challenge.

3.   The decision of the Court is final and the Court has no 
obligation to give reasons.

REMOVAL OF AN ARBITRATOR
Article 12

1.   If an arbitrator fails to perform his or her functions de-
spite a written warning from the other arbitrators or from 
the Court, the Court may revoke the appointment of that 
arbitrator.

2.   The arbitrator shall first have an opportunity to present 
his or her position to the Court. The decision of the Court 
is final and the Court has no obligation to give reasons.
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REPLACEMENT OF AN ARBITRATOR
Article 13

1.   Subject to Article 13(2), in all instances in which an 
arbitrator has to be replaced, a replacement arbitrator shall 
be designated or appointed pursuant to the procedure 
provided for in Articles 7 and 8 within the time-limit set 
by the Court. Such procedure shall apply even if a party or 
the arbitrators had failed to make the required designation 
during the initial appointment process.

2.   In exceptional circumstances, the Court may, after con-
sulting with the parties and any remaining arbitrators:

(a) directly appoint the replacement arbitrator; or

(b) after the closure of the proceedings, authorise the 
remaining arbitrator(s) to proceed with the arbitration 
and make any decision or award.

Article 14

If an arbitrator is replaced, the proceedings shall, as a rule, 
resume at the stage reached when the arbitrator who was 
replaced ceased to perform his or her functions, unless the 
arbitral tribunal decides otherwise.

SECTION III. ARBITRAL PROCEEDINGS

GENERAL PROVISIONS
Article 15

1.   Subject to these Rules, the arbitral tribunal may conduct 
the arbitration in such manner as it considers appropriate, 
provided that it ensures equal treatment of the parties and 
their right to be heard.

2.   At any stage of the proceedings, the arbitral tribunal 
may hold hearings for the presentation of evidence by 
witnesses, including expert witnesses, or for oral argument. 
After consulting with the parties, the arbitral tribunal may 
also decide to conduct the proceedings on the basis of doc-
uments and other materials.

3.   At an early stage of the arbitral proceedings, and in con-
sultation with the parties, the arbitral tribunal shall prepare 
a provisional timetable for the arbitral proceedings, which 
shall be provided to the parties and, for information, to the 
Secretariat.

4.   All documents or information provided to the arbitral 
tribunal by one party shall at the same time be communi-
cated by that party to the other parties.

5.   The arbitral tribunal may, after consulting with the 
parties, appoint a secretary. Articles 9 to 11 shall apply to 
the secretary.

6.   The parties may be represented or assisted by persons of 
their choice.

7.   All participants in the arbitral proceedings shall act in 
good faith, and make every effort to contribute to the effi-
cient conduct of the proceedings and to avoid unnecessary 
costs and delays. The parties undertake to comply with any 
award or order made by the arbitral tribunal or emergency 
arbitrator without delay.

8.   With the agreement of each of the parties, the arbitral 
tribunal may take steps to facilitate the settlement of the 
dispute before it. Any such agreement by a party shall 
constitute a waiver of its right to challenge an arbitrator’s 
impartiality based on the arbitrator’s participation and 
knowledge acquired in taking the agreed steps.

SEAT OF THE ARBITRATION
Article 16

1.   If the parties have not determined the seat of the 
arbitration, or if the designation of the seat is unclear or in-
complete, the Court shall determine the seat of the arbitra-
tion, taking into account all relevant circumstances, or shall 
request the arbitral tribunal to determine it.

2.   Without prejudice to the determination of the seat of 
the arbitration, the arbitral tribunal may decide where the 
proceedings shall be conducted. In particular, it may hear 
witnesses and hold meetings for consultation among its 
members at any place it deems appropriate, having regard 
to the circumstances of the arbitration.
 
3.   The arbitral tribunal may meet at any place it deems 
appropriate for the inspection of goods, other property, or 
documents. The parties shall be given sufficient notice to 
enable them to be present at such an inspection.

4.   The award shall be deemed to be made at the seat of the 
arbitration.

LANGUAGE
Article 17

1.   Subject to an agreement of the parties, the arbitral tri-
bunal shall, promptly after its appointment, determine the 
language or languages to be used in the proceedings. This 
determination shall apply to the Statement of Claim, the 
Statement of Defence, any further written statements, and 
to any oral hearings.
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2.  The arbitral tribunal may order that any documents 
annexed to the Statement of Claim or Statement of Defence, 
and any supplementary documents or exhibits submitted 
in the course of the proceedings in a language other than 
the language or languages agreed upon by the parties or 
determined by the arbitral tribunal shall be accompanied 
by a translation into such language or languages.

STATEMENT OF CLAIM
Article 18

1.   Within a period of time to be determined by the arbitral 
tribunal, and unless the Statement of Claim was contained 
in the Notice of Arbitration, the Claimant shall commu-
nicate its Statement of Claim in writing to the Respondent 
and to each of the arbitrators. A copy of the contract, and, if 
it is not contained in the contract, of the arbitration agree-
ment, shall be annexed to the Statement of Claim.

2.   The Statement of Claim shall include the following 
particulars:

(a) The names and addresses of the parties;

(b) A statement of the facts supporting the claim;

(c) The points at issue;

(d) The relief or remedy sought.

3.   As a rule, the Claimant shall annex to its Statement of 
Claim all documents and other evidence on which it relies.

STATEMENT OF DEFENCE
Article 19

1.   Within a period of time to be determined by the 
arbitral tribunal, and unless the Statement of Defence was 
contained in the Answer to the Notice of Arbitration, the 
Respondent shall communicate its Statement of Defence in 
writing to the Claimant and to each of the arbitrators.

2.   The Statement of Defence shall reply to the particulars 
of the Statement of Claim set out in Articles 18(2)(b) to (d). 
If the Respondent raises an objection to the jurisdiction or 
to the proper constitution of the arbitral tribunal, the State-
ment of Defence shall contain the factual and legal basis of 
such objection. As a rule, the Respondent shall annex to its 
Statement of Defence all documents and other evidence on 
which it relies.

3.   Articles 18(2)(b) to (d) shall apply to a counterclaim 
and a claim relied on for the purpose of a set-off.

AMENDMENTS TO THE CLAIM OR DE-
FENCE
Article 20

1.   During the course of the arbitral proceedings, a party 
may amend or supplement its claim or defence, unless the 
arbitral tribunal considers it inappropriate to allow such 
amendment having regard to the delay in making it, the 
prejudice to the other parties, or any other circumstances. 
However, a claim may not be amended in such a manner 
that the amended claim falls outside the scope of the arbi-
tration clause or separate arbitration agreement.

2.   The arbitral tribunal may adjust the costs of the arbitra-
tion if a party amends or supplements its claims, counter-
claims, or defences.

OBJECTIONS TO THE JURISDICTION OF 
THE ARBITRAL TRIBUNAL
Article 21

1.   The arbitral tribunal shall have the power to rule on any 
objections to its jurisdiction, including any objection with 
respect to the existence or validity of the arbitration clause 
or of the separate arbitration agreement.

2.   The arbitral tribunal shall have the power to determine 
the existence or the validity of the contract of which an 
arbitration clause forms part. For the purposes of Article 
21, an arbitration clause which forms part of a contract 
and which provides for arbitration under these Rules shall 
be treated as an agreement independent of the other terms 
of the contract. A decision by the arbitral tribunal that the 
contract is null and void shall not entail ipso jure the inva-
lidity of the arbitration clause.

3.   As a rule, any objection to the jurisdiction of the ar-
bitral tribunal shall be raised in the Answer to the Notice 
of Arbitration, and in no event later than in the Statement 
of Defence referred to in Article 19, or, with respect to a 
counterclaim, in the reply to the counterclaim.

4.   In general, the arbitral tribunal should rule on any ob-
jection to its jurisdiction as a preliminary question. How-
ever, the arbitral tribunal may proceed with the arbitration 
and rule on such an objection in an award on the merits.

5.   The arbitral tribunal shall have jurisdiction to hear a 
set-off defence even if the relationship out of which the de-
fence is said to arise is not within the scope of the arbitra-
tion clause, or falls within the scope of another arbitration 
agreement or forum-selection clause.
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FURTHER WRITTEN STATEMENTS
Article 22

The arbitral tribunal shall decide which further written 
statements, in addition to the Statement of Claim and the 
Statement of Defence, shall be required from the parties or 
may be presented by them and shall set the periods of time 
for communicating such statements.

PERIODS OF TIME
Article 23

The periods of time set by the arbitral tribunal for the com-
munication of written statements (including the Statement 
of Claim and Statement of Defence) should not exceed 
forty-five days. However, the arbitral tribunal may extend 
the time-limits if it considers that an extension is justified.

EVIDENCE AND HEARINGS
Article 24

1.   Each party shall have the burden of proving the facts 
relied on to support its claim or defence.

2.   The arbitral tribunal shall determine the admissibility, 
relevance, materiality, and weight of the evidence.

3.   At any time during the arbitral proceedings, the arbitral 
tribunal may require the parties to produce documents, 
exhibits, or other evidence within a period of time deter-
mined by the arbitral tribunal.

Article 25

1.   The arbitral tribunal shall give the parties adequate ad-
vance notice of the date, time, and place of any oral hearing.

2.   Any person may be a witness or an expert witness in 
the arbitration. It is not improper for a party, its officers, 
employees, legal advisors, or counsel to interview witnesses, 
potential witnesses, or expert witnesses.

3.   Prior to a hearing and within a period of time deter-
mined by the arbitral tribunal, the evidence of witnesses 
and expert witnesses may be presented in the form of writ-
ten statements or reports signed by them.

4.   At the hearing, witnesses and expert witnesses may 
be heard and examined in the manner set by the arbitral 
tribunal. The arbitral tribunal may direct that witnesses or 
expert witnesses be examined through means that do not 
require their physical presence at the hearing (including by 
videoconference).

5.   Arrangements shall be made for the translation of 
oral statements made at a hearing and for a record of the 
hearing to be provided if this is deemed necessary by the 
arbitral tribunal having regard to the circumstances of the 
case, or if the parties so agree.

6.  Hearings shall be held in camera unless the parties 
agree otherwise. The arbitral tribunal may order witnesses 
or expert witnesses to retire during the testimony of other 
witnesses or expert witnesses.

INTERIM MEASURES OF PROTECTION
Article 26

1.   At the request of a party, the arbitral tribunal may grant 
any interim measures it deems necessary or appropriate. 
Upon the application of any party or, in exceptional cir-
cumstances and with prior notice to the parties, on its own 
initiative, the arbitral tribunal may also modify, suspend or 
terminate any interim measures granted.

2.   Interim measures may be granted in the form of an in-
terim award. The arbitral tribunal shall be entitled to order 
the pro- vision of appropriate security.

3.   In exceptional circumstances, the arbitral tribunal may 
rule on a request for interim measures by way of a prelim-
inary order before the request has been communicated to 
any other party, provided that such communication is made 
at the latest together with the preliminary order and that 
the other parties are immediately granted an opportunity to 
be heard.

4.   The arbitral tribunal may rule on claims for compen-
sation for any damage caused by an unjustified interim 
measure or preliminary order.

5.   By submitting their dispute to arbitration under these 
Rules, the parties do not waive any right that they may have 
under the applicable laws to submit a request for interim 
measures to a judicial authority. A request for interim mea-
sures addressed by any party to a judicial authority shall 
not be deemed to be incompatible with the agreement to 
arbitrate, or to constitute a waiver of that agreement.

6.   The arbitral tribunal shall have discretion to apportion 
the costs relating to a request for interim measures in an 
interim award or in the final award.

TRIBUNAL-APPOINTED EXPERTS
Article 27

1.   The arbitral tribunal, after consulting with the parties, 
may appoint one or more experts to report to it, in writing, 
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on specific issues to be determined by the arbitral tribunal. 
A copy of the expert’s terms of reference, established by the 
arbitral tribunal, shall be communicated to the parties.

2.   The parties shall give the expert any relevant informa-
tion or produce for the expert’s inspection any relevant doc-
uments or goods that the expert may require of them. Any 
dispute between a party and the expert as to the relevance 
of the required in- formation, documents or goods shall be 
referred to the arbitral tribunal.

3.   Upon receipt of the expert’s report, the arbitral tribu-
nal shall communicate a copy of the report to the parties, 
which shall be given the opportunity to express, in writing, 
their opinion on the report. A party shall be entitled to 
examine any document on which the expert has relied in 
the report.

4.   At the request of any party, the expert, after delivery of 
the report, may be heard at a hearing during which the par-
ties shall have the opportunity to be present and to examine 
the expert. At this hearing, any party may present expert 
witnesses in order to testify on the points at issue. Article 
25 shall be applicable to such proceedings.

5.   Articles 9 to 11 shall apply to any expert appointed by 
the arbitral tribunal.

DEFAULT
Article 28

1.   If, within the period of time set by the arbitral tribunal, 
the Claimant has failed to communicate its claim with-
out showing sufficient cause for such failure, the arbitral 
tribunal shall issue an order for the termination of the 
arbitral proceedings. If, within the period of time set by the 
arbitral tribunal, the Respondent has failed to communicate 
its Statement of Defence without showing sufficient cause 
for such failure, the arbitral tribunal shall order that the 
proceedings continue.

2.   If one of the parties, duly notified under these Rules, 
fails to appear at a hearing, without showing sufficient 
cause for such failure, the arbitral tribunal may proceed 
with the arbitration.

3.   If one of the parties, duly invited to produce documen-
tary or other evidence, fails to do so within the period of 
time determined by the arbitral tribunal, without showing 
sufficient cause for such failure, the arbitral tribunal may 
make the award on the evidence before it.

CLOSURE OF PROCEEDINGS
Article 29

1.   When it is satisfied that the parties have had a rea-
sonable opportunity to present their respective cases on 
matters to be decided in an award, the arbitral tribunal may 
declare the proceedings closed with regard to such matters.

2.   The arbitral tribunal may, if it considers it necessary 
owing to exceptional circumstances, decide, on its own 
initiative or upon the application of a party, to reopen the 
proceedings on the matters with regard to which the pro-
ceedings were closed pursuant to Article 29(1) at any time 
before the award on such matters is made.

WAIVER OF RULES
Article 30

If a party knows that any provision of, or requirement 
under, these Rules or any other applicable procedural rule 
has not been com- plied with and yet proceeds with the 
arbitration without promptly stating its objection to such 
non-compliance, it shall be deemed to have waived its right 
to raise an objection.

SECTION IV. THE AWARD

DECISIONS
Article 31

1.   If the arbitral tribunal is composed of more than one ar-
bitrator, any award or other decision of the arbitral tribunal 
shall be made by a majority of the arbitrators. If there is no 
majority, the award shall be made by the presiding arbitra-
tor alone.

2.   If authorized by the arbitral tribunal, the presiding 
arbitrator may decide on questions of procedure, subject to 
revision by the arbitral tribunal.

FORM AND EFFECT OF THE AWARD
Article 32

1.   In addition to making a final award, the arbitral tribu-
nal may make interim, interlocutory, or partial awards. If 
appropriate, the arbitral tribunal may also award costs in 
awards that are not final.

2.   The award shall be made in writing and shall be final 
and binding on the parties.

3.   The arbitral tribunal shall state the reasons upon which 
the award is based, unless the parties have agreed that no 
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reasons are to be given.

4.   An award shall be signed by the arbitrators and it shall 
specify the seat of the arbitration and the date on which 
the award was made. Where the arbitral tribunal is com-
posed of more than one arbitrator and any of them fails to 
sign, the award shall state the reason for the absence of the 
signature.

5.   The publication of the award is governed by Article 44.

6.   Originals of the award signed by the arbitrators shall be 
communicated by the arbitral tribunal to the parties and 
to the Secretariat. The Secretariat shall retain a copy of the 
award.

APPLICABLE LAW, AMIABLE COMPOSI-
TEUR
Article 33

1.   The arbitral tribunal shall decide the case in accordance 
with the rules of law agreed upon by the parties or, in the 
absence of a choice of law, by applying the rules of law with 
which the dispute has the closest connection.

2.   The arbitral tribunal shall decide as amiable composi-
teur or ex aequo et bono only if the parties have expressly 
authorised the arbitral tribunal to do so.

3.   In all cases, the arbitral tribunal shall decide in accor-
dance with the terms of the contract and shall take into 
account the trade usages applicable to the transaction.

SETTLEMENT OR OTHER GROUNDS FOR 
TERMINATION
Article 34

1.   If, before the award is made, the parties agree on a set-
tlement of the dispute, the arbitral tribunal shall either issue 
an order for the termination of the arbitral proceedings 
or, if requested by the parties and accepted by the arbitral 
tribunal, record the settlement in the form of an arbitral 
award on agreed terms. The arbitral tribunal is not obliged 
to give reasons for such an award.

2.   If, before the award is made, the continuation of the 
arbitral proceedings becomes unnecessary or impossible 
for any reason not mentioned in Article 34(1), the arbitral 
tribunal shall give advance notice to the parties that it may 
issue an order for the termination of the proceedings. The 
arbitral tribunal shall have the power to issue such an order, 
unless a party raises justifiable grounds for objection.

3.   Copies of the order for termination of the arbitral pro-
ceedings or of the arbitral award on agreed terms, signed 

by the arbitrators, shall be communicated by the arbitral 
tribunal to the parties and to the Secretariat. Where an 
arbitral award on agreed terms is made, Articles 32(2) and 
(4) to (6) shall apply.

INTERPRETATION OF THE AWARD
Article 35

1.   Within thirty days after the receipt of the award, a party, 
with notice to the Secretariat and to the other parties, may 
request that the arbitral tribunal give an interpretation of 
the award. The arbitral tribunal may set a time-limit, as a 
rule not exceeding thirty days, for the other parties to com-
ment on the request.

2.   The interpretation shall be given in writing within for-
ty-five days after the receipt of the request. The Court may 
extend this time limit. The interpretation shall form part of 
the award and Articles 32(2) to (6) shall apply.

CORRECTION OF THE AWARD
Article 36

1.   Within thirty days after the receipt of the award, a party, 
with notice to the Secretariat and to the other parties, may 
request the arbitral tribunal to correct in the award any er-
rors in computation, any clerical or typographical errors, or 
any errors of similar nature. The arbitral tribunal may set a 
time-limit, as a rule not exceeding thirty days, for the other 
parties to comment on the request.

2.   The arbitral tribunal may within thirty days after the 
communication of the award make such corrections on its 
own initiative.

3.   Such corrections shall be in writing, and Articles 32(2) 
to (6) shall apply.

ADDITIONAL AWARD
Article 37

1.   Within thirty days after the receipt of the award, a party, 
with notice to the Secretariat and the other parties, may 
request the arbitral tribunal to make an additional award as 
to claims presented in the arbitral proceedings but omitted 
from the award. The arbitral tribunal may set a time-limit, 
as a rule not exceeding thirty days, for the other parties to 
comment on the request.

2.   If the arbitral tribunal considers the request for an addi-
tional award to be justified and considers that the omission 
can be rectified without any further hearings or evidence, it 
shall complete its award within sixty days after the receipt 
of the request. The Court may extend this time-limit.



AtlAS Desk Book 2020

      Fourth Edition  557

3.   Articles 32(2) to (6) shall apply to any additional award.

COSTS
Article 38

The award shall contain a determination of the costs of the 
arbitration. The term “costs” includes only:

(a) The fees of the arbitral tribunal, to be stated sepa-
rately as to each arbitrator and any secretary, and to be 
determined by the arbitral tribunal itself in accordance 
with Articles 39 and 40(3) to (5);

(b) The travel and other expenses incurred by the arbi-
tral tribunal and any secretary;

(c)  The costs of expert advice and of other assistance 
required by the arbitral tribunal;

(d) The travel and other expenses of witnesses, to the 
extent such expenses are approved by the arbitral 
tribunal;

(e)  The costs for legal representation and assistance, if 
such costs were claimed during the arbitral proceed-
ings, and only to the extent that the arbitral tribunal 
determines that the amount of such costs is reasonable;

(f)  The Registration Fee and the Administrative Costs 
in accordance with Appendix B (Schedule of Costs);

(g) The Registration Fee, the fees and expenses of any 
emergency arbitrator, and the costs of expert advice 
and of other assistance required by such emergency ar-
bitrator, determined in accordance with Article 43(9).

Article 39

1.   The fees and expenses of the arbitral tribunal shall be 
reason- able in amount, taking into account the amount in 
dispute, the complexity of the subject-matter of the arbitra-
tion, the time spent and any other relevant circumstances 
of the case, including the discontinuation of the arbitral 
proceedings in case of settlement. In the event of a discon-
tinuation of the arbitral proceedings, the fees of the arbitral 
tribunal may be less than the minimum amount resulting 
from Appendix B (Schedule of Costs).

2.   The fees and expenses of the arbitral tribunal shall be 
determined in accordance with Appendix B (Schedule of 
Costs).

3.   The arbitral tribunal shall decide on the allocation of its 
fees among its members. As a rule, the presiding arbitrator 
shall receive between 40% and 50% and each co-arbitrator 

between 25% and 30% of the total fees, in view of the time 
and efforts spent by each arbitrator.

Article 40

1.   Except as provided in Article 40(2), the costs of the 
arbitration shall in principle be borne by the unsuccessful 
party. However, the arbitral tribunal may apportion any of 
the costs of the arbitration among the parties if it deter-
mines that such apportionment is reasonable, taking into 
account the circumstances of the case.

2.   With respect to the costs of legal representation and 
assistance referred to in Article 38(e), the arbitral tribunal, 
taking into account the circumstances of the case, shall be 
free to determine which party shall bear such costs or may 
apportion such costs among the parties if it determines that 
an apportionment is reasonable.

3.   If the arbitral tribunal issues an order for the termi-
nation of the arbitral proceedings or makes an award on 
agreed terms, it shall determine the costs of the arbitration 
referred to in Articles 38 and 39 in the order or award.

4.   Before rendering an award, termination order, or 
decision on a request under Articles 35 to 37, the arbitral 
tribunal shall submit to the Secretariat a draft thereof for 
approval or adjustment by the Court of the determination 
on costs made pursuant to Articles 38(a) to (c) and (f ) and 
Article 39. Any such approval or adjustment shall be bind-
ing upon the arbitral tribunal.

5.   No additional costs may be charged by an arbitral 
tribunal for interpretation, correction, or completion of its 
award under Articles 35 to 37, unless they are justified by 
the circumstances.

DEPOSIT OF COSTS
Article 41

1.   The arbitral tribunal, once constituted, and after con-
sulting with the Court, shall request each party to deposit 
an equal amount as an advance for the costs referred to in 
Articles 38(a) to (c) and the Administrative Costs referred 
to in Article 38(f ). Any Provisional Deposit paid by a party 
in accordance with Appendix B (Schedule of Costs) shall be 
considered as a partial payment of its deposit. The arbitral 
tribunal shall provide a copy of such request to the Secre-
tariat.

2.   Where a Respondent submits a counterclaim, or it 
otherwise appears appropriate in the circumstances, the 
arbitral tribunal may in its discretion establish separate 
deposits.
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3.   During the course of the arbitral proceedings, the arbi-
tral tribunal may, after consulting with the Court, request 
supplementary deposits from the parties. The arbitral 
tribunal shall provide a copy of any such request to the 
Secretariat.

4.   If the required deposits are not paid in full within fifteen 
days after the receipt of the request, the arbitral tribunal 
shall notify the parties in order that one or more of them 
may make the required payment. If such payment is not 
made, the arbitral tribunal may order the suspension or 
termination of the arbitral proceedings.

5.   In its final award, the arbitral tribunal shall issue to the 
parties a statement of account of the deposits received. Any 
unused amount shall be returned to the parties.

SECTION V. OTHER PROVISIONS

EXPEDITED PROCEDURE
Article 42

1.   If the parties so agree, or if Article 42(2) is applicable, 
the arbitral proceedings shall be conducted in accordance 
with an Expedited Procedure based upon the foregoing 
provisions of these Rules, subject to the following changes:

(a) The file shall be transmitted to the arbitral tribu-
nal only upon payment of the Provisional Deposit as 
required by Section 1.4 of Appendix B (Schedule of 
Costs);

(b) After the submission of the Answer to the Notice 
of Arbitration, the parties shall, as a rule, be entitled 
to submit only a Statement of Claim, a Statement of 
Defence (and counterclaim) and, where applicable, a 
Statement of Defence in reply to the counterclaim;

(c)  Unless the parties agree that the dispute shall be 
decided on the basis of documentary evidence only, 
the arbitral tribunal shall hold a single hearing for the 
examination of the witnesses and expert witnesses, as 
well as for oral argument;

(d) The award shall be made within six months from 
the date on which the Secretariat transmitted the file to 
the arbitral tribunal. In exceptional circumstances, the 
Court may extend this time-limit;

(e)  The arbitral tribunal shall state the reasons upon 
which the award is based in summary form, unless the 
parties have agreed that no reasons are to be given.

2.   The following provisions shall apply to all cases in 
which the amount in dispute, representing the aggregate 

of the claim and the counterclaim (or any set-off defence), 
does not exceed CHF 1,000,000 (one million Swiss francs), 
unless the Court decides otherwise, taking into account all 
relevant circumstances:

(a) The arbitral proceedings shall be conducted in 
accordance with the Expedited Procedure set forth in 
Article 42(1);

(b) The case shall be referred to a sole arbitrator, unless 
the arbitration agreement provides for more than one 
arbitrator;

(c)  If the arbitration agreement provides for an arbitral 
tribunal composed of more than one arbitrator, the 
Secretariat shall invite the parties to agree to refer the 
case to a sole arbitrator. If the parties do not agree to 
refer the case to a sole arbitrator, the fees of the arbitra-
tors shall be determined in accordance with Appendix 
B (Schedule of Costs), but shall in no event be less 
than the fees resulting from the hourly rate set out in 
Section 2.8 of Appendix B.

EMERGENCY RELIEF
Article 43

1.   Unless the parties have agreed otherwise, a party 
requiring urgent interim measures pursuant to Article 26 
before the arbitral tribunal is constituted may submit to the 
Secretariat an application for emergency relief proceedings 
(hereinafter the “Application”). In addition to the particu-
lars set out in Articles 3(3)(b) to (e), the Application shall 
include:

(a) A statement of the interim measure(s) sought and 
the reasons therefor, in particular the reason for the 
purported urgency;

(b) Comments on the language, the seat of arbitration, 
and the applicable law;

(c)  Confirmation of payment by check or transfer to 
the relevant account listed in Appendix A of the Reg-
istration Fee and of the deposit for emergency relief 
proceedings as required by Section 1.6 of Appendix B 
(Schedule of Costs).

2.  As soon as possible after receipt of the Application, the 
Registration Fee, and the deposit for emergency relief pro-
ceedings, the Court shall appoint and transmit the file to a 
sole emergency arbitrator, unless

(a) there is manifestly no agreement to arbitrate refer-
ring to these Rules, or
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(b) it appears more appropriate to proceed with the 
constitution of the arbitral tribunal and refer the Appli-
cation to it.

3.   If the Application is submitted before the Notice of 
Arbitration, the Court shall terminate the emergency relief 
proceedings if the Notice of Arbitration is not submitted 
within ten days from the receipt of the Application. In 
exceptional circumstances, the Court may extend this 
time-limit.

4.   Articles 9 to 12 shall apply to the emergency arbitrator, 
except that the time-limits set out in Articles 11(1) and (2) 
are shortened to three days.

5.   If the parties have not determined the seat of the 
arbitration, or if the designation of the seat is unclear or 
incomplete, the seat of the arbitration for the emergency 
relief proceedings shall be determined by the Court without 
prejudice to the determination of the seat of the arbitration 
pursuant to Article 16(1).

6.   The emergency arbitrator may conduct the emergen-
cy relief proceedings in such a manner as the emergency 
arbitrator considers appropriate, taking into account the 
urgency inherent in such proceedings and ensuring that 
each party has a reasonable opportunity to be heard on the 
Application.

7.   The decision on the Application shall be made within 
fifteen days from the date on which the Secretariat trans-
mitted the file to the emergency arbitrator. This period of 
time may be extended by agreement of the parties or, in 
appropriate circumstances, by the Court. The decision on 
the Application may be made even if in the meantime the 
file has been trans- mitted to the arbitral tribunal.

8.   A decision of the emergency arbitrator shall have the 
same effects as a decision pursuant to Article 26. Any 
interim measure granted by the emergency arbitrator may 
be modified, suspended or terminated by the emergency ar-
bitrator or, after transmission of the file to it, by the arbitral 
tribunal.

9.   The decision on the Application shall include a deter-
mination of costs as referred to in Article 38(g). Before 
rendering the decision on the Application, the emergency 
arbitrator shall submit to the Secretariat a draft thereof for 
approval or adjustment by the Court of the determination 
of costs. The costs shall be payable out of the deposit for 
emergency relief proceedings. The determination of costs 
pursuant to Articles 38(d) and (e) and the apportionment 
of all costs among the parties shall be decided by the 
arbitral tribunal. If no arbitral tribunal is constituted, the 
determination of costs pursuant to Articles

38(d) and (e) and the apportionment of all costs shall be 
decided by the emergency arbitrator in a separate award.

10. Any measure granted by the emergency arbitrator ceas-
es to be binding on the parties either upon the termination 
of the emergency relief proceedings pursuant to Article 
43(3), upon the termination of the arbitral proceedings, 
or upon the rendering of a final award, unless the arbitral 
tribunal expressly decides otherwise in the final award.

11. The emergency arbitrator may not serve as arbitrator in 
any arbitration relating to the dispute in respect of which 
the emergency arbitrator has acted, unless otherwise agreed 
by the par- ties.

CONFIDENTIALITY
Article 44

1.   Unless the parties expressly agree in writing to the con-
trary, the parties undertake to keep confidential all awards 
and orders as well as all materials submitted by another 
party in the framework of the arbitral proceedings not 
already in the public domain, except and to the extent that 
a disclosure may be required of a party by a legal duty, to 
protect or pursue a legal right, or to enforce or challenge an 
award in legal proceedings before a judicial authority. This 
undertaking also applies to the arbitrators, the tribunal-ap-
pointed experts, the secretary of the arbitral tribunal, the 
members of the board of directors of the Swiss Chambers’ 
Arbitration Institution, the members of the Court and the 
Secretariat, and the staff of the individual Chambers.

2.   The deliberations of the arbitral tribunal are confiden-
tial.

3.   An award or order may be published, whether in its en-
tirety or in the form of excerpts or a summary, only under 
the following conditions:

(a) A request for publication is addressed to the Secre-
tariat;

(b) All references to the parties’ names are deleted; and

(c)  No party objects to such publication within the 
time-limit fixed for that purpose by the Secretariat.

EXCLUSION OF LIABILITY
Article 45

1.   Neither the members of the board of directors of the 
Swiss Chambers’ Arbitration Institution, the members of 
the Court and the Secretariat, the individual Chambers or 
their staff, the arbitrators, the tribunal-appointed experts, 
nor the secretary of the arbitral tribunal shall be liable 
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for any act or omission in connection with an arbitration 
conducted under these Rules, except if the act or omission 
is shown to constitute intentional wrongdoing or gross 
negligence.

2.   After the award or termination order has been made 
and the possibilities of correction, interpretation and addi-
tional awards referred to in Articles 35 to 37 have lapsed or 
have been exhausted, neither the members of the board of 
the Swiss Chambers’ Arbitration Institution, the members 
of the Court and the Secretariat, the individual Cham-
bers or their staff, the arbitrators, the tribunal-appointed 
experts, nor the secretary of the arbitral tribunal shall be 
under an obligation to make statements to any person 
about any matter concerning the arbitration. No party shall 
seek to make any of these persons a witness in any legal or 
other proceedings arising out of the arbitration.

APPENDIX A:
Offices of the Secretariat of the Arbitration 
Court

For updated information on our bank account details 
please visit our website (www.swissarbitration.org) on the 
following page: https://www.swissarbitration.org/arbitra-
tion/initiating-arbitration. All payments must be made in 
Swiss Francs (CHF) and received net of any banking fees

All payments must be made in Swiss Francs (CHF) and 
received net of any banking fees. 

Addresses of the Secretariat of the Arbitration Court Swiss 
Chambers’ Arbitration Institution 

Secretariat of the Arbitration Court 
c/o Basel Chamber of Commerce
St. Jakobs-Strasse 25 - P.O. Box 
CH-4010 Basel 
Phone: +41 61 270 60 50 
Fax: +41 61 270 60 05 
E-mail: basel@swissarbitration.org 

Swiss Chambers’ Arbitration Institution
Secretariat of the Arbitration Court 
c/o Chamber of Commerce and Industry of Bern
Kramgasse 2 - P.O. Box 5464 
CH-3001 Bern 
Phone: +41 31 388 87 87 
Fax: +41 31 388 87 88 
E-mail: bern@swissarbitration.org 

Swiss Chambers’ Arbitration Institution 
Secretariat of the Arbitration Court 
c/o Geneva Chamber of Commerce, Industry and Services
4, boulevard du Théâtre - P.O. Box 5039

 CH-1211 Geneva 11 
Phone: +41 22 819 91 57 
Fax: +41 22 819 91 36 
E-mail: geneva@swissarbitration.org

Swiss Chambers’ Arbitration Institution
Secretariat of the Arbitration Court 
c/o Neuchâtel Chamber of Commerce and Industry 
4, rue de la Serre - P.O. Box 2012 
CH-2001 Neuchâtel 
Phone: +41 32 727 24 27 
Fax: +41 32 727 24 28 
E-mail: neuchatel@swissarbitration.org 

Swiss Chambers’ Arbitration Institution 
Secretariat of the Arbitration Court 
c/o Chamber of Commerce and Industry of Ticino 
16, corso Elvezia - P.O. Box 5399 

CH-6901 Lugano 
Phone: +41 91 911 51 11 
Fax: +41 91 911 51 12 
E-mail: lugano@swissarbitration.org 

Swiss Chambers’ Arbitration Institution 
Secretariat of the Arbitration Court 
c/o Chamber of Commerce and Industry of Vaud 
47, avenue d’Ouchy - P.O. Box 315 
CH-1001 Lausanne 
Phone: +41 21 613 35 31 
Fax: +41 21 613 35 05 
E-mail: lausanne@swissarbitration.org 

Swiss Chambers’ Arbitration Institution 
Secretariat of the Arbitration Court 
c/o Zurich Chamber of Commerce 
Löwenstrasse 11 - P.O. Box 
CH-8021 Zurich 
Phone: +41 44 217 40 50 
Fax: +41 44 217 40 51 
E-mail: zurich@swissarbitration.org

APPENDIX B:
Schedule of Costs (effective as of 1 June 2012)

(All amounts in this Appendix B are in Swiss francs, herein-
after “CHF”)

1.   Registration Fee and Deposits

1.1 When submitting a Notice of Arbitration, the Claimant 
shall pay a non-refundable Registration Fee of

• CHF 4,500 for arbitrations where the amount in 
dispute does not exceed CHF     2,000,000;
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• CHF 6,000 for arbitrations where the amount 
in dispute is between CHF 2,000,001 and CHF 
10,000,000;

• CHF 8,000 for arbitrations where the amount in 
dispute exceeds CHF 10,000,000.

1.2  If the amount in dispute is not quantified, the Claimant 
shall pay a non-refundable Registration Fee of CHF 6,000.

1.3 The above provisions shall apply to any counterclaim.

1.4 Under the Expedited Procedure, upon receipt of the 
Notice of Arbitration, the Court shall request the Claimant 
to pay a Provisional Deposit of CHF 5,000.

1.5 If the Registration Fee or any Provisional Deposit is not 
paid, the arbitration shall not proceed with respect to the 
related claim(s) or counterclaim(s).

1.6 A party applying for Emergency Relief shall pay a non- 
refundable Registration Fee of CHF 4,500 and a deposit as 
an advance for the costs of the emergency relief proceed-
ings of CHF 20,000 together with the Application. If the 
Registration Fee and the deposit are not paid, the Court 
shall not proceed with the emergency relief proceedings.

1.7 In case of a request for the correction or interpretation 
of the award or for an additional award made pursuant to 
Articles 35, 36 or 37, or where a judicial authority remits 
an award to the arbitral tribunal, the arbitral tribunal may 
request a supplementary deposit with prior approval of the 
Court.

2.   Fees and Administrative Costs

2.1 The fees referred to in Articles 38(a) and (g) shall cover 
the activities of the arbitral tribunal and the emergency 
arbitrator, respectively, from the moment the file is trans- 
mitted until the final award, termination order, or decision 
in emergency relief proceedings.

2.2 Where the amount in dispute exceeds the threshold 
specified in Section 6 of this Appendix B, Administrative 
Costs  shall be payable to the Swiss Chambers’ Arbitration 
Institution, in addition to the Registration Fee.

2.3 As a rule, and except for emergency relief proceedings, 
the fees of the arbitral tribunal and the Administrative 
Costs shall be computed on the basis of the scale in Section 
6 of this Appendix B, taking into account the criteria of 
Article 39(1). The fees of the arbitral tribunal, the deposits 
requested pursuant to Article 41, as well as the Administra-
tive Costs may exceed the amounts set out in the scale only 
in exceptional circumstances and with prior approval of the 
Court.

2.4 Claims and counterclaims are added for the determina-
tion of the amount in dispute. The same rule applies to set-
off defences, unless the arbitral tribunal, after consulting 
with the parties, concludes that such set-off defences will 
not require significant additional work.

2.5 Interest claims shall not be taken into account for the 
calculation of the amount in dispute. However, when the 
interest claims exceed the amount claimed as principal, 
the interest claims alone shall be taken into account for the 
calculation of the amount in dispute.

2.6 Amounts in currencies other than the Swiss franc shall 
be converted into Swiss francs at the rate of exchange ap-
plicable at the time the Notice of Arbitration is received by 
the Secretariat or at the time any new claim, counterclaim, 
set-off defence or amendment to a claim or defence is filed.

2.7 If the amount in dispute is not quantified, the fees of 
the arbitral tribunal and the Administrative Costs shall be 
determined by the arbitral tribunal, taking into account all 
relevant circumstances.

2.8 Where the parties do not agree to refer the case to a 
sole arbitrator as provided for by Article 42(2) (Expedited 
Procedure), the fees of the arbitrators shall be determined 
in accordance with the scale in Section 6 of this Appendix 
B, but shall not be less than the fees resulting from the ap-
plication of an hourly rate of CHF 350 (three hundred fifty 
Swiss francs) for the arbitrators.

2.9 The fees of the emergency arbitrator shall range from 
CHF 2,000 to CHF 20,000. They may exceed CHF 20,000 
only in exceptional circumstances and with the approval of 
the Court.

3.   Expenses

The expenses of the arbitral tribunal and the emergency 
arbitrator shall cover their reasonable disbursements for 
the arbitration, such as expenses for travel, accommoda-
tion, meals, and any other costs related to the conduct of 
the proceedings. The Court shall issue general guidelines 
for the accounting of such expenses. 

4.   Administration of Deposits

4.1 The Secretariat or, if so requested by the Secretariat, the 
arbitral tribunal, is to hold the deposits to be paid by the 
parties in a separate bank account which is solely used for, 
and clearly identified as relating to, the arbitral proceedings 
in question.

4.2 With the approval of the Court, part of the deposits 
may from time to time be released to each member of the 
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arbitral tribunal as an advance on costs, as the arbitration 
progresses.

5.   Taxes and Charges Applicable to Fees

Amounts payable to the arbitral tribunal or emergency 
arbitrator do not include any possible value added taxes 
(VAT) or other taxes or charges that may be applicable to 
the fees of a member of the arbitral tribunal or emergen-
cy arbitrator. Parties have a duty to pay any such taxes or 
charges. The recovery of any such taxes or charges is a mat-
ter solely between each member of the arbitral tribunal, or 
the emergency arbitrator, on the one hand, and the parties, 
on the other.

6.   Scale of Arbitrator’s Fee and Administrative 
Costs

6.1 Sole Arbitrator
 

 

 

6.2 Three Arbitrators

4  The fees of an arbitral tribunal consisting of more than one arbitrator 
represent those of a sole arbitrator plus 75% for each additional arbitrator, 
i.e. 250% of the fees of a sole arbitrator for a three-member tribunal.
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to administer also domestic disputes and implementing 
new features that had come up in the past five years, drawn 
from practical experiences and from market needs. The 
new rules are applicable to all proceedings initiated on or 
after 1 January 2018. The rules will again be translated into 
many different languages to enable users from all around 
the world to make themselves familiar with the new rules 
(http://www.viac.eu/en/arbitration/arbitration-rules-vien-
na; German and English are the authentic texts.

Since 2016, VIAC has a set of modern mediation rules 
enabling it to administer mediation as well as other ADR 
proceedings thereby providing its users with a one-stop-
shop solution for the resolution of their disputes.

MODEL CLAUSE

All disputes or claims arising out of or in connection with 
this contract, including disputes relating to its validity, 
breach, termination or nullity, shall be finally settled under 
the Rules of Arbitration (Vienna Rules) of the Vienna In-
ternational Arbitral Centre (VIAC) of the Austrian Federal 
Economic Chamber by one or three arbitrators appointed 
in accordance with the said Rules.

Optional supplementary agreements on:
(1) the number of arbitrators (one or three) (Article 17 
Vienna Rules); 
(2) the language(s) to be used in the arbitral proceedings 
(Article 26 Vienna Rules);
(3) the substantive law applicable to the contractual rela-
tionship, the substantive law applicable to the arbitration 
agreement (both Article 27 Vienna Rules), and the rules 
applicable to the proceedings (Article 28 Vienna Rules);
(4) the applicability of the provisions on expedited pro-
ceedings (Article 45 Vienna Rules);
(5) the scope of the arbitrators’ confidentiality (Article 16 
paragraph 2) and its extension regarding parties, represen-
tatives and experts.

CHAPTER 39

Vienna International Arbitral Centre (VIAC)1

About VIAC

The Vienna International Arbitral Centre (“VIAC”) of 
the Austrian Federal Economic Chamber (“AFEC”) is 
the premier arbitration institution in Central and East-
ern Europe. VIAC was founded in 1975 as a permanent 
independent arbitral institution and operates under the 
auspices of AFEC. Since its inception, it has administered 
more than 1,600 international arbitral proceedings with a 
diverse range of parties spanning Europe, the Americas and 
Asia. The statistics confirm VIAC’s particular stronghold in 
Central and Eastern Europe; around 30% of all parties stem 
from the CEE region.

2017 brought about important changes for VIAC with a 
rules revision and a new leadership for the VIAC-Secretar-
iat and the VIAC-Board. The VIAC Board and the VIAC 
Advisory Board include leading national and internation-
al arbitration practitioners, representatives from private 
practice, academia, the Austrian Supreme Court and the 
Ministry of Justice ensuring efficient and well-balanced 
decisions.

Austria’s success as a place for arbitration is based on its sta-
tus as a neutral country, stable legal system, track record of 
bridging disputes between East and West, and its location 
in the heart of Europe. Austria has adopted the UNCITRAL 
Model Law as its law of arbitration in 2006 with minor 
changes thus ensuring that the lex arbitri is in conformity 
with international standards. Moreover, since 2014 the 
Austrian Supreme Court is the first and only instance for 
setting aside arbitral awards that were rendered in Austria.

VIAC took the reforms of the Austrian Arbitration Act in 
2006 and 2013 as occasions to update its rules and bring 
them in line with the legal requirements. On 1 January 
2018, the most recent set of arbitration and mediation rules 
(“Vienna Rules and Vienna Mediation Rules 2018”) entered 
into force taking into account the new competence of VIAC 

1  Reprinted with the kind permission of the Vienna International Arbitral 
Centre.  Copyright 2018.  All rights reserved.
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VIAC ARBITRATION RULES 
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ANNEX 4 VIAC AS APPOINTING AUTHORITY

GENERAL PROVISIONS

COMPETENCE OF THE VIAC AND APPLICABLE 
VERSION OF THE VIENNA RULES
Article 1

(1) The Vienna International Arbitral Centre (hereinafter 
“VIAC”) is the Permanent International Arbitration Institu-
tion of the Austrian Federal Economic Chamber1. VIAC 
administers national and international arbitrations as well 
as proceedings pursuant to other alternative dispute resolu-
tion methods, if the parties have agreed upon

1.1 the VIAC Rules of Arbitration (hereinafter “Vienna 
Rules”) or

1.2 the VIAC Rules of Mediation (hereinafter “Vienna 
Mediation Rules”) or

1.3 otherwise upon the competence of the VIAC.

(2) The Vienna Rules shall apply in the version in effect at 
the time of the commencement of the arbitration (Article 7 
paragraph 1), if the parties, before or after the dispute has 
arisen, have agreed to submit their dispute to the Vienna 
Rules.

(3) The Board may refuse to administer the proceedings if 
the arbitration agreement deviates fundamentally from and 
is incompatible with the Vienna Rules.

BOARD
Article 2

(1) The Board of the VIAC shall consist of a minimum of 
five members. The members of the Board shall be appoint-
ed for a term of up to five years by the Extended Presiding 
Committee of the Austrian Federal Economic Chamber 
upon recommendation by the President of the VIAC. Mem-
bers may be appointed for consecutive terms.

(2) The members of the Board shall elect from among 
their number a President and up to two Vice Presidents. In 
the event the President is prevented from performing his 
duties, such duties shall be assumed by a Vice President in 
accordance with the Internal Rules of the Board (Annex 2).

(3) Members of the Board, who are or were involved in an 
arbitration administered by the VIAC in any capacity what 
soever, may not be present at, or participate in any way in 
deliberations or decisions pertaining to those proceedings. 
This shall not impair the existence of a quorum of the 
Board.

(4) The members of the Board shall perform their duties to 
the best of their knowledge and ability and in performing 

their duties they shall be independent and not be bound by 
any instructions. They have the duty to keep confidential all 
information acquired in the course of their duties.

(5) The Board may establish and amend its own Internal 
Rules (Annex 2).

INTERNATIONAL ADVISORY BOARD
Article 3

The International Advisory Board consists of international 
arbitration experts who may be invited by the Board. The 
International Advisory Board assists the Board in an advi-
sory capacity.

SECRETARY GENERAL, DEPUTY SECRETARY 
GENERAL AND SECRETARIAT
Article 4

(1) Upon recommendation of the Board of the VIAC, the 
Secretary General and the Deputy Secretary General of 
the VIAC shall be appointed by the Extended Presiding 
Committee of the Austrian Federal Economic Chamber for 
a term of up to five years. The Secretary General and Dep-
uty Secretary General may be appointed for consecutive 
terms. Upon expiration of the term, if no renewal of the 
appointment has been made, the Secretary General and the 
Deputy Secretary General shall remain in office until a new 
appointment has been made.

(2) The Secretariat manages the administrative matters of 
the VIAC under the direction of the Secretary General and 
the Deputy Secretary General except for matters which are 
reserved to the Board. If a Deputy Secretary General has 
been appointed, the Deputy Secretary General may render 
decisions that fall within the competence of the Secretary 
General if the Secretary General is unable to perform his 
duties, or with authorization by the Secretary General.

(3) Members of the Secretariat, who are or were involved 
in an arbitration administered by the VIAC in any capacity 
whatsoever, may not be present at, or participate in any way 
in deliberations or decisions pertaining to those proceed-
ings.

(4) The Secretary General and the Deputy Secretary Gener-
al shall perform their duties to the best of their knowledge 
and ability and shall not be bound by any instructions. 
They have the duty to keep confidential all information 
acquired in the course of their duties.

(5) If the Secretary General and the Deputy Secretary 
General become unable to exercise their duties, the Board 
members shall appoint from their number a member to 
perform the relevant duties. For as long as the appointee 
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serves as Secretary General, the membership of the appoin-
tee in the Board shall be suspended.

LANGUAGES OF CORRESPONDENCE
Article 5

The correspondence of the parties with the Board and Sec-
retariat shall be in German or English.

DEFINITIONS
Article 6

(1) In the Vienna Rules

1.1 party or parties refer to one or more claimants, re-
spondents or one or more third parties joined to the 
arbitration in a Statement of Claim;

1.2 claimant refers to one or more claimants;
1.3 respondent refers to one or more respondents;
1.4 third party refers to one or more third parties, who 

are neither a claimant nor respondent in the pending 
arbitration and whose joinder to this arbitration has 
been requested;

1.5 arbitral tribunal refers to a sole arbitrator or a panel 
of three arbitrators;

1.6 arbitrator refers to one or more arbitrators;
1.7 co-arbitrator refers to any member of a panel of 

arbitrators except its chairperson;
1.8 award refers to any final, partial or interim award;
1.9 Secretary General also refers to the Deputy Secretary 

General to the extent the Deputy Secretary General 
renders decisions in the event the Secretary General 
is unable to perform his duties, or with authorization 
by the Secretary General.

(2) To the extent the terms used in the Vienna Rules refer 
to natural persons, the form chosen shall apply to all gen-
ders.  In practice, the terms in these rules shall be used in a 
genderspecific manner.

(3) References to “Articles” without further specification 
relate to the relevant articles of the Vienna Rules.

COMMENCING THE ARBITRATION 

STATEMENT OF CLAIM
Article 7

(1) The arbitral proceedings shall be initiated by submitting 
a Statement of Claim. The proceedings shall commence on 
the date of receipt of the Statement of Claim by the Secre-
tariat of the VIAC or by an Austrian Regional Economic 
Chamber in hardcopy form or in electronic form (Article 
12 paragraph 1); hereby, the proceedings become pending. 
The Secretariat informs the parties of the receipt of the 
Statement of Claim.

(2) The Statement of Claim shall contain the following 
information:

2.1 the full names, addresses, and other contact details 
of the parties;

2.2 a statement of the facts and a specific request for 
relief;

2.3 the monetary value of each individual claim at the 
time of submission of the Statement of Claim, if the 
relief requested is not exclusively for a specific sum 
of money;

2.4 particulars regarding the number of arbitrators in 
accordance with Article 17;

2.5 the nomination of an arbitrator if a panel of three 
arbitrators was agreed or requested, or a request that 
the arbitrator be appointed by the Board;

2.6 particulars regarding the arbitration agreement and 
its content.

(3) If the Statement of Claim does not comply with para-
graph 2 of this Article, the Secretary General may request 
that the claimant remedy the defect within a time-period to 
be set by the Secretary General. If a copy of the Statement 
of Claim or of the exhibits is missing (Article 12 paragraph 
1), the Secretary General may request that the claimant 
supplement the missing copies within a time-period to be 
set by the Secretary General. If the claimant complies with 
the order to remedy the defect within the set deadline, the 
Statement of Claim shall be deemed to have been submitted 
on the date on which it was first received. If the claimant 
does not comply with the order to remedy the defect within 
the set deadline, the Secretary General may declare the 
proceedings terminated (Article 34 paragraph 3). This shall 
not prevent the claimant from raising the same claims at a 
later time in another proceeding.

(4) The Secretary General shall serve the Statement of 
Claim on the respondent if no order to remedy pursuant 
to paragraph 3 of this Article was issued or if the claimant 
complied with such an order. The Secretary General may 
defer service of the Statement of Claim on the respondent 
until the claimant has complied with an order to supple-
ment copies pursuant to paragraph 3 of this Article.

ANSWER TO THE STATEMENT OF CLAIM
Article 8

(1) With the service of the Statement of Claim, the Secre-
tary General shall request the respondent to submit to the 
Secretariat an Answer to the Statement of Claim within a 
period of 30 days.

(2) The Answer to the Statement of Claim shall contain the
following information:
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2.1 the full name, address and other contact details of 
the respondent;

2.2 comments on the request for relief and the facts 
upon which the Statement of Claim is based, as well 
as the respondent’s specific request for relief;

2.3 particulars regarding the number of arbitrators in 
accordance with Article 17;

2.4 the nomination of an arbitrator if a panel of three 
arbitrators was agreed or requested, or a request that 
the arbitrator be appointed by the Board.

COUNTERCLAIM
Article 9

(1) Claims by the respondent against the claimant may be 
raised as Counterclaims in the same proceedings.

(2) Articles 7 and 10 apply to Counterclaims. The Secretari-
at shall forward Counterclaims to the arbitral tribunal after 
payment of the advance on costs.

(3) The arbitral tribunal may return the Counterclaim to 
the Secretariat to be addressed in separate proceedings if

3.1 the parties are not identical; or
3.2 a Counterclaim submitted after the Answer to the 

Statement of Claim would result in a substantial 
delay in the main proceedings.

(4) The arbitral tribunal shall give the claimant the oppor-
tunity to submit an Answer to an admitted Counterclaim.
Article 8 applies to an Answer to the Counterclaim.

REGISTRATION FEE
Article 10

(1) The claimant shall pay the registration fee net of any 
charges in the amount stipulated in Annex 3. Similarly, in 
the case of joinder of a third party (Article 14), the request-
ing party shall pay a registration fee.

(2) If there are more than two parties to the arbitration, the 
registration fee shall be increased by 10 percent for each 
additional party, up to a maximum increase of 50 percent.

(3) The registration fee is non-refundable. The registration 
fee shall not be deducted from the paying party’s advance 
on costs.

(4) The Statement of Claim and any Request for Joinder of 
a third party shall be served on the other parties only after 
full payment of the registration fee. The Secretary General 
may grant a reasonable extension of the time period for 
payment of the registration fee. If payment is not effected 
by the deadline, the Secretary General may declare the 
proceedings terminated (Article 34 paragraph 3). This shall 

not prevent the claimant from raising the same claims at a 
later time in another proceeding.

(5) If Proceedings under the Vienna Mediation Rules are 
commenced before, during or after arbitral proceedings 
under the Vienna Rules between the same parties and 
concerning the same subject matter, no further registra-
tion fee will be charged in the subsequently commenced 
proceedings.

TRANSMISSION OF FILE
Article 11

The Secretary General shall transmit the file to the arbitral
tribunal only after:

– the Secretariat has received the Statement of Claim 
(Counterclaim) in accordance with the requirements 
of Article 7;

and
– all members of the arbitral tribunal have been ap-

pointed;
and
– the advance on costs pursuant to Article 42 has been 

paid in full.

SERVICE, TIME LIMITS AND DISPOSAL OF FILE
Article 12

(1) A Statement of Claim shall be submitted in electronic 
form and, including exhibits, in hardcopy form in the num-
ber of copies necessary so that each arbitrator, each party 
and the Secretariat receive a copy.

(2) After transmission of the file to the arbitral tribunal, all 
written communications including exhibits shall be sent to 
each party and each arbitrator in the manner stipulated by 
the arbitral tribunal. The Secretariat shall receive all written 
communications between the arbitral tribunal and the 
parties in electronic form.

(3) Service shall be deemed as validly effected if dispatched 
in hardcopy form by registered mail, letter with confir-
mation of receipt, courier service, or if in electronic form, 
or if by any other means of communication that ensures 
confirmation of transmission.

(4) Service shall be addressed to the address of the ad-
dressee for whom the written submission is intended, as 
last notified in a manner that ensures confirmation of 
transmission. Once a party has appointed a representative, 
service upon the representative’s address, as last notified in 
a manner that ensures confirmation of transmission, shall 
be deemed to constitute effective service upon the repre-
sented party.
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(5) Service shall be deemed to have been made 5.1 on 
the day the written submission to be served was actually 
received by the addressee; or 5.2 on the day receipt can be 
presumed, if dispatched in accordance with paragraph 3 of 
this Article.

(6) If a Statement of Claim against multiple respondents 
cannot be served on all respondents, upon request of the 
claimant the arbitration shall proceed only against those 
respondents that received service of the Statement of Claim. 
The Statement of Claim against the remaining respondents 
shall be addressed in a separate proceeding.

(7) Time limits shall start to run on the day following the 
day of service of the respective written submission trigger-
ing the commencement of the time limit. If this day is an 
official holiday or a non-business day at the place of service, 
the time limit shall start to run on the next business day. 
Official holidays or nonbusiness days falling during a time 
period shall not interrupt the continuation or extend the 
time limit. If the last day of the time limit is an official hol-
iday or a non-business day at the place of service, the time 
limit shall end on the next business day.

(8) A time limit relating to any written submission is satis-
fied if the submission is dispatched in the manner stipu-
lated in paragraph 3 of this Article on the last day of the 
time limit. Time limits may be extended where sufficient 
grounds for such extension are considered to exist.

(9) After termination of the proceedings (Article 34), the 
Secretariat may dispose of the entire file of a case, with the 
exception of decisions (Article 35).

REPRESENTATIVES
Article 13

In the proceedings before the arbitral tribunal, the parties 
may be represented or advised by persons of their choice. 
The Secretary General or the arbitral tribunal may at any 
time request evidence that the party representative has the 
authority to represent the party.

JOINDER OF THIRD PARTIES AND 
CONSOLIDATION

JOINDER OF THIRD PARTIES
Article 14

(1) The joinder of a third party in an arbitration, as well as 
the manner of such joinder, shall be decided by the arbitral 
tribunal upon the request of a party or a third party after 
hearing all parties and the third party to be joined as well as 
after considering all relevant circumstances.

(2) The Request for Joinder shall contain the following 
information:

2.1 the full name, address and other contact details of 
the third party;

2.2 the grounds upon which the Request for Joinder is 
based; and

2.3 the requested manner of joinder of the third party.

(3) If a Request for Joinder of a third party is made with a 
Statement of Claim,

3.1 it shall be submitted to the Secretariat. The provisions of
Article 7 et seqq shall apply by analogy. The Secretary 

General shall transmit the Statement of Claim to the 
third party to be joined as well as to the other parties 
for their comments.

3.2 the third party may participate in the constitution 
of the arbitral tribunal pursuant to Article 18 if no 
arbitrator has yet been appointed.

3.3 the arbitral tribunal shall return the Statement of 
Claim with a Request for Joinder of a third party to 
the Secretariat to be treated in separate proceedings, 
if the arbitral tribunal refuses, in accordance with 
paragraph 1, to grant a Request for Joinder of a third 
party made with a Statement of Claim. In this case, 
the Board may revoke any confirmed nomination or 
appointment of arbitrators and order the renewed 
constitution of the arbitral tribunal or arbitral tri-
bunals in accordance with Article 17 et seqq, if the 
third party participated in the constitution of the 
arbitral tribunal in accordance with paragraph 3.2.

CONSOLIDATION
Article 15

(1) Upon a party’s request, two or more arbitral proceed-
ings may be consolidated if

1.1 the parties agree to the consolidation; or
1.2 the same arbitrator(s) was/were nominated or 

appointed; and the place of arbitration in all of the 
arbitration agreements on which the claims are 
based is the same.

(2) The Board shall decide on Requests for Consolida-
tion after hearing the parties and the arbitrators already 
appointed. The Board shall consider all relevant circum-
stances in its decision, including the compatibility of the 
arbitration agreements and the respective stage of the 
arbitral proceedings.
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ARBITRAL TRIBUNAL

GENERAL PROVISIONS
Article 16

(1) The parties shall be free to designate the persons they 
wish to nominate as arbitrators. Any person with full legal 
capacity may act as arbitrator, provided the parties have 
not agreed upon any particular additional qualifi cation 
requirements. The arbitrators have a contractual relation-
ship with the parties and shall render their services to the 
parties.

(2) The arbitrators shall perform their mandate inde-
pendently of the parties, impartially and to the best of their 
knowledge and ability, and they shall not be bound by any 
instruction. They have the duty to keep confidential all 
information acquired in the course of their duties.

(3) If a person intends to accept an appointment as an 
arbitrator, he shall sign and submit a declaration to the 
Secretary General before his appointment confirming his 
(i) impartiality and independence; (ii) availability; (iii) 
qualification; (iv) acceptance of office; and (v) submission 
to the Vienna Rules.

(4) An arbitrator shall disclose in writing all circumstances 
that could give rise to doubts as to his impartiality, inde-
pendence or availability or that conflict with the agreement 
of the parties. The duty to immediately disclose such cir-
cumstances continues to apply throughout the arbitration.

(5) Members of the Board may be nominated as arbitrators 
by the parties or co-arbitrators, but shall not be appointed 
as arbitrators by the Board.

(6) The conduct of any or all arbitrators (Article 28 para-
graph 1) may be taken into consideration by the General 
Secretary in determining the arbitrators’ fees (Article 44 
paragraphs 2, 7 and 10).

CONSTITUTION OF THE ARBITRAL TRIBUNAL
Article 17

(1) The parties may agree whether the arbitral proceedings 
will be conducted by a sole arbitrator or a panel of three 
arbitrators. The parties may also agree on the manner of 
appointment of the arbitrators. In the absence of an agree-
ment, paragraphs 2 to 6 of this Article shall apply.

(2) Absent agreement on the number of arbitrators, the 
Board shall determine whether the dispute will be decided 
by a sole arbitrator or by a panel of three arbitrators. In so 
doing, the Board shall take into consideration the com-
plexity of the case, the amount in dispute, and the parties’ 
interest in an expeditious and cost-efficient decision.

(3) If the dispute is to be resolved by a sole arbitrator, the 
parties shall jointly nominate a sole arbitrator and indicate 
the arbitrator’s name, address and other contact details 
within 30 days after receiving the Secretary General‘s 
request. If such nomination is not made within this time 
period, the sole arbitrator shall be appointed by the Board.

(4) If the dispute is to be resolved by a panel of arbitrators, 
each party shall nominate an arbitrator (the claimant in the 
Statement of Claim and the respondent in the Answer to 
the Statement of Claim). If a party fails to do so, the Secre-
tary General shall request that party to submit the name, 
address and other contact details of its nominee within 
30 days after receiving the request. If such nomination is 
not made within this time period, that arbitrator shall be 
appointed by the Board.

(5) If the dispute is to be resolved by a panel of arbitrators, 
the co-arbitrators shall jointly nominate a chairperson and 
indicate his name, address and other contact details within 
30 days after receiving the Secretary General‘s request. If 
such nomination is not made within this time period, the 
chairperson shall be appointed by the Board.

(6) The parties are bound by their nomination of arbitrator 
once the nominated arbitrator has been confirmed by the 
Secretary General or the Board (Article 19).

CONSTITUTION OF THE ARBITRAL TRIBUNAL
IN MULTI-PARTY PROCEEDINGS
Article 18

(1) The constitution of the arbitral tribunal in multi-party
proceedings shall be conducted in accordance with Article 
17, with the following additional provisions:

(2) If the dispute is to be resolved by a panel of arbitrators, 
the side of claimant and the side of respondent shall each 
jointly nominate an arbitrator.

(3) Participation of a party in the joint nomination of 
an arbitrator shall not constitute consent to multi-party 
arbitration. If the admissibility of a multi-party arbitration 
is disputed, the arbitral tribunal shall decide thereon upon 
request after hearing all parties as well as after considering 
all relevant circumstances.

(4) If pursuant to paragraph 2 of this Article a joint ar-
bitrator is not nominated within the set time period, the 
Board shall appoint the arbitrator for the defaulting party/
parties. In exceptional cases, after granting the parties the 
opportunity to comment, the Board may revoke appoint-
ments already made and appoint new co-arbitrators or all 
arbitrators.
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CONFIRMATION OF THE NOMINATION
Article 19

(1) After an arbitrator has been nominated, the Secretary 
General shall obtain the arbitrator’s declarations pursu-
ant to Article 16 paragraph 3. The Secretary General shall 
forward a copy of these statements to the parties. The 
Secretary General shall confirm the nominated arbitrator if 
no doubts exist as to the impartiality and independence of 
the arbitrator and his ability to carry out his mandate. The 
Secretary General shall inform the Board of such confirma-
tion at the subsequent meeting of the Board.

(2) If deemed necessary by the Secretary General, the Board 
shall decide whether to confirm a nominated arbitrator.

(3) Upon confirmation, the nominated arbitrator shall be 
deemed appointed.

(4) If the Secretary General or the Board refuses to confirm
a nominated arbitrator, the Secretary General shall request 
the party/parties entitled to nominate the arbitrator, or 
the co-arbitrators to nominate a different arbitrator or 
chairperson within 30 days. Articles 16 to 18 shall apply by 
analogy. If the Secretary General or the Board refuses to 
confirm the newly nominated arbitrator, the right to nomi-
nate shall lapse and the Board shall appoint the arbitrator.

CHALLENGE OF ARBITRATORS
Article 20

(1) After his appointment, an arbitrator may be challenged 
only if circumstances exist that give rise to justifiable 
doubts as to his impartiality or independence, or if he does 
not fulfil the qualifications agreed by the parties. A party 
may challenge the arbitrator whom it nominated, or in 
whose nomination it has participated, only for reasons of 
which the party became aware after the nomination or its 
participation in the nomination.

(2) A party’s challenge of an appointed arbitrator shall 
be submitted to the Secretariat within 15 days from the 
date the party making the challenge became aware of the 
grounds for the challenge. The challenge shall specify the 
grounds for the challenge and include corroborating mate-
rials to substantiate the challenge.

(3) If the challenged arbitrator does not resign, the Board 
shall rule on the challenge. Before the Board makes a de-
cision, the Secretary General shall request comments from 
the challenged arbitrator and the other party/parties. The 
Board may also request comments from other persons. All 
comments shall be communicated to the parties and the 
arbitrators.

(4) The arbitral tribunal, including the challenged arbi-
trator, may continue the arbitration while the challenge is 
pending. The arbitral tribunal may not issue an award until 
after the Board has ruled on the challenge.

PREMATURE TERMINATION OF THE 
ARBITRATOR’S MANDATE
Article 21

(1) The mandate of an arbitrator terminates prematurely if

1.1 the parties so agree; or
1.2 the arbitrator resigns; or
1.3 the arbitrator dies; or
1.4 the arbitrator was successfully challenged; or
1.5 the arbitrator is removed from office by the Board.

(2) Either party may request that an arbitrator be removed 
from office if the arbitrator is prevented from performing 
his duties more than temporarily or otherwise fails to per-
form his duties, including also the duty to proceed without 
any undue delay. The party shall submit the request to the 
Secretariat. If it is apparent to the Board that any incapac-
ity is not merely temporary, or that the arbitrator is not 
performing his duties, the Board may remove an arbitrator 
from office even without a party’s request. The Board shall 
decide on the removal after granting the parties and the 
affected arbitrator the opportunity to comment.

EFFECTS OF THE PREMATURE TERMINATION
OF THE ARBITRATOR’S MANDATE
Article 22

(1) If an arbitrator’s mandate terminates prematurely (Arti-
cle 21), the arbitrator shall be replaced. The appointment of 
a substitute arbitrator shall be made in accordance with the 
appointment procedure agreed by the parties. Absent any 
such agreement, the Secretary General shall request that

1.1 the parties, in the case of a sole arbitrator; or,
1.2 the remaining co-arbitrators, in the case of the chair-

person of a tribunal; or,
1.3 the nominating party or the party on whose behalf 

the arbitrator was appointed, when the arbitrator 
was nominated by a party or was appointed on 
behalf of a party;  nominate a substitute arbitrator 
within 30 days – in the cases addressed by para-
graphs 1.1 and 1.2 of this Article jointly – and indi-
cate the nominee’s name, address and other contact 
details. Articles 16 to 18 apply by analogy. If such 
nomination is not made within this time period, the 
Board shall appoint the substitute arbitrator. If a sub-
stitute arbitrator is successfully challenged (Article 
21 paragraph 1.4), the right to nominate a substitute 
arbitrator shall lapse and the Board shall appoint the 
substitute arbitrator.
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(2) If an arbitrator’s mandate terminates prematurely pursu-
ant to Article 21, the new arbitral tribunal shall determine, 
after requesting comments from the parties, whether and 
to what extent previous stages of the arbitration shall be 
repeated.

(3) The cost implications of the premature termination of 
the arbitrator’s mandate and of the appointment of a substi-
tute arbitrator shall be based on Article 42 paragraph 5 and 
Article 44 paragraph 10
.
CHALLENGE OF EXPERTS

CHALLENGE OF EXPERTS
Article 23

Article 20 paragraphs 1 and 2 shall apply by analogy to the 
challenge of experts appointed by the arbitral tribunal. The 
arbitral tribunal shall decide the challenge.

JURISDICTION OF THE ARBITRAL TRIBUNAL

JURISDICTION OF THE ARBITRAL TRIBUNAL
Article 24

(1) A plea that the arbitral tribunal does not have jurisdic-
tion shall be raised no later than the first pleading on the 
merits. A party is not precluded from raising such an objec-
tion by the fact that it has nominated an arbitrator pur-
suant to Article 17 or has participated in the nomination 
of an arbitrator pursuant to Article 18. An objection that 
the arbitral tribunal is exceeding the scope of its authority 
shall be raised as soon as the matter alleged to exceed the 
scope of its authority is raised during the arbitration. A 
later objection shall be barred in both cases; provided that, 
if the arbitral tribunal considers the delay to be sufficiently 
excused, it may admit a later objection.

(2) The arbitral tribunal shall decide on its own jurisdic-
tion. The decision on jurisdiction may be made together 
with the decision on the merits or in a separate award. 
Where the arbitral tribunal declines jurisdiction, it shall, 
upon the request of one of the parties, decide on the parties’ 
costs obligations.

PROCEEDINGS BEFORE THE ARBITRAL TRIBUNAL

PLACE OF ARBITRATION
Article 25

(1) The parties are free to agree on the place of arbitration.
Absent party agreement, the place of arbitration shall be 
Vienna.

(2) The arbitral tribunal may deliberate or take procedural 
actions at any location it deems appropriate, without there-
by resulting in a change of the place of arbitration.

LANGUAGE OF THE PROCEEDINGS
Article 26

Absent party agreement on the language or languages of 
the arbitration, immediately after transmission of the file 
the arbitral tribunal shall determine the language or lan-
guages, having due regard to all circumstances, including 
the language of the contract.

APPLICABLE LAW, AMIABLE COMPOSITEUR
Article 27

(1) The arbitral tribunal shall decide the dispute in accor-
dance with the statutory provisions or rules of law agreed 
upon by the parties. Unless the parties have expressly 
agreed otherwise, any agreement as to a given national 
law or national legal system shall be construed as a direct 
reference to that national substantive law and not to the 
national conflict-of-laws rules.

(2) If the parties have not determined the applicable stat-
utory provisions or rules of law, the arbitral tribunal shall 
apply the applicable statutory provisions or rules of law 
which it considers appropriate.

(3) The arbitral tribunal shall decide ex aequo et bono or as
amiable compositeur only in cases where the parties have 
expressly authorised it to do so.

CONDUCT OF THE ARBITRATION
Article 28

(1) The arbitral tribunal shall conduct the arbitration in 
accordance with the Vienna Rules and the agreement of the 
parties in an efficient and cost-effective manner, but other-
wise according to its own discretion. The arbitral tribunal 
shall treat the parties fairly. The parties shall be granted the 
right to be heard at every stage of the proceedings.

(2) Subject to advance notice, the arbitral tribunal may in-
ter alia consider pleadings, the submission of evidence, and 
requests for the taking of evidence to be admissible only up 
to a certain point in time of the proceedings.

ESTABLISHING THE FACTS OF THE CASE
Article 29

(1) If the arbitral tribunal considers it necessary, it may 
on its own initiative collect evidence, question parties 
or witnesses, request the parties to submit evidence, and 
call experts. Article 43 shall apply if costs are incurred as 
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a result of the taking of evidence and, in particular, the 
appointment of experts.

(2) The arbitration shall proceed notwithstanding the fail-
ure of any party to participate.

ORAL HEARING
Article 30

(1) Unless the parties have agreed otherwise, the arbitral 
tribunal shall decide whether the proceedings should be 
conducted orally or in writing. If the parties have not ex-
cluded an oral hearing, upon any party’s request the arbitral 
tribunal shall hold such a hearing at an appropriate stage 
of the proceedings. The parties shall in any case have the 
opportunity to acknowledge and comment on the requests 
and pleadings of the other parties and on the result of the 
evidentiary proceedings.

(2) The date of the oral hearing shall be fixed by the sole 
arbitrator or the chairperson. Hearings shall not be open to 
the public. The sole arbitrator or the chairperson shall pre-
pare and sign minutes of the hearing, which shall contain at 
a minimum a summary of the hearing and its results.

DUTY TO OBJECT
Article 31

If a party has knowledge of a violation by the arbitral tribu-
nal of a provision of the Vienna Rules or other provisions 
applicable to the proceedings, it shall immediately file an 
objection with the arbitral tribunal, failing which the party 
shall be deemed to have waived its right to object.

CLOSURE OF THE PROCEEDINGS
Article 32

As soon as the arbitral tribunal forms the conviction that 
the parties have had an adequate opportunity to make 
submissions and to offer evidence, the arbitral tribunal shall 
declare the proceedings closed as to the matters to be de-
cided in the award, and shall inform the Secretary General 
and the parties of the anticipated date by which the final 
award will be rendered. The arbitral tribunal may reopen 
the proceedings at any time.

INTERIM AND CONSERVATORY MEASURES /
SECURITY FOR COSTS
Article 33

(1) Unless the parties have agreed otherwise, as soon as the
file has been transmitted to the arbitral tribunal (Article 
11), the arbitral tribunal may, at the request of a party, grant 
interim or conservatory measures against another party as 
well as amend, suspend or revoke any such measures. The 

other parties shall be heard before the arbitral tribunal ren-
ders any decision on interim or conservatory measures. The 
arbitral tribunal may require any party to provide appropri-
ate security in connection with such a measure. The parties 
shall comply with such orders, irrespective of whether they 
are enforceable before national courts.

(2) Any orders for interim or conservatory measures pursu-
ant to this Article shall be in writing. In an arbitration with 
more than one arbitrator, the signature of the chairperson 
shall suffice. If the chairperson is hindered from acting, 
the signature of another arbitrator shall suffice, provided 
the arbitrator signing the order records the reasons for the 
absence of the chairperson’s signature.

(3) Unless the parties have agreed otherwise, orders for 
interim or conservatory measures shall state the reasons 
upon which they are based. The order shall identify the date 
on which it was issued and the place of arbitration.

(4) Orders for interim and conservatory measures shall be
retained in the same manner as awards (Article 36 para-
graph 5).

(5) The provisions of paragraphs 1 to 4 of this Article do 
not prevent the parties from applying to any competent 
national authority for interim or conservatory measures. A 
request to a national authority to order such measures or 
to enforce such measures already ordered by the arbitral 
tribunal shall not constitute an infringement or waiver of 
the arbitration agreement and shall not affect the powers of 
the arbitral tribunal. The parties shall immediately inform 
the Secretariat and the arbitral tribunal of any such request 
as well as of all measures ordered by the national authority.

(6) The arbitral tribunal may, at the request of the respon-
dent, order the claimant to provide security for costs, if the 
respondent shows cause that the recoverability of a poten-
tial claim for costs is, with a sufficient degree of probability, 
at risk. When deciding on a request for security for costs, 
the arbitral tribunal shall give all parties the opportunity to 
present their views.

(7) If a party fails to comply with an order by the arbitral 
tribunal for security for costs, the arbitral tribunal may, 
upon request, suspend in whole or in part, or terminate, the 
proceedings (Article 34 paragraph 2.4).

MEANS OF TERMINATION OF THE PROCEEDINGS
Article 34

The arbitral proceedings are terminated

(1) by the rendering of an award (Articles 36 and 37 para-
graph 1); or
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(2) by an order of the arbitral tribunal, if 

2.1 the claimant withdraws its Statement of Claim, un-
less    the respondent objects and a legitimate interest 
of the respondent in obtaining a final resolution of 
the dispute exists;

2.2 the parties agree to the termination of the arbitra-
tion and communicate this agreement to the arbitral 
tribunal and to the Secretary General;

2.3 the continuation of the proceedings has become 
impossible, in particular because the parties to the 
arbitration do not pursue the arbitration further 
despite a written order from the arbitral tribunal, 
which refers to the possibility of terminating the 
arbitration;

2.4 a party fails to comply with an order by the arbitral 
tribunal for security for costs (Article 33 paragraph 
7); or

(3) by a declaration of the Secretary General

3.1 for failure to comply with an order to remedy (Ar-
ticle 7 paragraph 3) or a payment order (Article 10 
paragraph 4 and Article 42 paragraphs 3 and 5);

3.2 in case of paragraphs 2.1 – 2.3, if the file has not yet 
been transmitted to the arbitral tribunal.

DECISIONS OF THE ARBITRAL TRIBUNAL
Article 35

(1) Every award and every other decision of the arbitral 
tribunal requires a majority ruling of its panel members. 
If the arbitrators cannot form a majority, the chairperson 
shall decide.

(2) The chairperson may decide questions of procedure 
alone if so authorized by the co-arbitrators.

ARBITRAL AWARD
Article 36

(1) Awards shall be in writing. Awards shall state the rea-
sons on which they are based unless all parties have agreed 
in writing or in the oral hearing that the award may exclude 
the reasons.

(2) The award shall identify the date on which it was issued 
and the place of arbitration (Article 25).

(3) All original copies of an award shall be signed by all 
arbitrators. The signature of the majority of the arbitrators 
shall suffice if the award states that one of the arbitrators 
refused to sign or was prevented from signing by an im-
pediment that could not be overcome within a reasonable 
period of time. If the award is a majority award and not a 

unanimous award, this shall be stated upon request of the 
dissenting arbitrator.

(4) All original copies of the award shall be signed by the 
Secretary General and bear the VIAC stamp, which shall 
confirm that it is an award of the VIAC, rendered and 
signed by one or more arbitrators appointed under the 
Vienna Rules.

(5) [Applies to cases commenced before April 1, 2020.] The 
Secretary General shall serve the award on the parties 
in hardcopy form (Article 12 paragraph 3); Article 12 
paragraphs 4 and 5 apply to the effectiveness and date of 
service. Upon request of a party, the wording of the award 
may additionally be sent to the parties in electronic form. 
The Secretariat shall retain one original copy of the award, 
and shall also retain the documentation of proof of service.

[5} [Applies to cases commenced after March 31, 2020.]  
The Secretary General shall serve the award on the parties 
in paper form. If it is not possible or feasible to serve the 
award in paper form within a reasonable time, the Secre-
tariat may additionally send a copy of the award in elec-
tronic form. Article 12 paragraphs 3, 4 and 5 apply to the 
effectiveness and date of service. The Secretariat shall retain 
one original copy of the award, and shall also retain the 
documentation of proof of service. A copy of the award in 
paper form may be served at a later stage.

(6) Upon request of a party, the sole arbitrator or chair-
person (or in case he is prevented from acting, another 
arbitrator) or, in case they are prevented from doing so, the 
Secretary General shall confirm that the award is final and 
binding on all original copies.

(7) By agreeing to the Vienna Rules, the parties undertake 
to comply with the terms of the award.

AWARD ON AGREED TERMS AND RECORDED SET-
TLEMENT
Article 37

(1) Upon request of the parties, the arbitral tribunal may 
render an award (Article 36) on agreed terms reflecting the 
content of a settlement which they have reached.

(2) The parties may request that the content of a settlement
which they have reached be recorded by the arbitral tribu-
nal. In this case, the proceedings are terminated in accor-
dance with Article 34 paragraph 2.2.

DECISION ON COSTS
Article 38

(1) When the proceedings are terminated, upon request 
of a party, the arbitral tribunal shall set forth, in the final 
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award or by separate award, the costs of the arbitration as 
determined by the Secretary General pursuant to Article 44 
paragraph 1.1 and determine the amount of the appropriate 
costs of the parties pursuant to Article 44 paragraph 1.2, 
as well as other additional expenses pursuant to Article 44 
paragraph 1.3.

(2) The arbitral tribunal shall also establish who will bear 
the costs of the proceedings or the apportionment of these 
costs. Unless the parties have agreed otherwise, the arbitral 
tribunal shall decide on the allocation of costs according 
to its own discretion. The conduct of any or all parties as 
well as their representatives (Article 13), and in particular 
their contribution to the conduct of efficient and cost-ef-
fective proceedings, may be taken into consideration by the 
arbitral tribunal in its decision on costs according to this 
Article.

CORRECTION, CLARIFICATION AND
SUPPLEMENTATION OF THE ARBITRAL AWARD
Article 39

(1) Within 30 days of receipt of the award, any party may 
file the following applications with the Secretariat for the 
arbitral tribunal:

1.1 to correct any computational, typographical, print-
ing or similar errors in the award;

1.2 to clarify specific parts of the award;
1.3 to render an additional award on claims made in the
arbitration but not resolved in the award.

(2) The arbitral tribunal shall decide on such an application. 
The other parties shall be heard before the arbitral tribunal 
makes its decision. The arbitral tribunal shall set a time 
limit for comments, which should not exceed 30 days. The 
Secretary General may determine an advance on costs to 
cover additional expenses and fees of the arbitral tribunal 
and administrative fees (Article 42 paragraph 5). The addi-
tional arbitrators’ fees and additional administrative fees are 
determined by the Secretary General according to his own 
discretion.

(3) Upon its own initiative, the arbitral tribunal may issue 
corrections pursuant to paragraph 1.1 or supplementations 
pursuant to paragraph 1.3 of this Article within 30 days of 
the date of the award.

(4) Article 36 applies to the supplementation of the award. 
Corrections and clarifications shall be issued in the form 
of an addendum and shall constitute an integral part of the 
arbitral award.

REMISSION TO THE ARBITRAL TRIBUNAL
Article 40

When a national court remits proceedings to the arbitral 
tribunal, the provisions of the Vienna Rules on the arbitral 
proceedings shall apply by analogy. The Secretary General 
and the Board may take any measures necessary to enable 
the arbitral tribunal to comply with the requirements of 
the remission. The Secretary General may determine an 
advance on costs to cover additional expenses and fees of 
the arbitral tribunal and administrative fees (Article 42 
paragraph 5). The additional arbitrators’ fees and additional 
administrative fees are determined by the Secretary Gener-
al according to his own discretion.

PUBLICATION OF AWARDS
Article 41

The Board and the Secretary General may publish ano-
nymized summaries or extracts of awards in legal journals 
or the VIAC’s own publications, unless a party has objected 
to publication within 30 days of service of the award.

COSTS

ADVANCE ON COSTS
Article 42

(1) The Secretary General shall determine the VIAC‘s 
prospective administrative fees, the arbitrators’ fees and 
the expenses. The advance on costs shall be paid in equal 
shares by the parties prior to the transmission of the file to 
the arbitral tribunal within 30 days of service of the request 
for payment. In multi-party proceedings, one half of the 
advance shall be paid jointly by the claimants and one half 
jointly by the respondents. Any further reference in this 
Article to a party shall be understood to refer to all parties 
either on the side of claimant or of respondent.

(2) By agreeing to the Vienna Rules, the parties mutually
undertake to bear the advance on costs in equal shares 
pursuant to paragraph 1 of this Article.

(3) If the advance on costs allocated to one party is not 
received or is not received in full within the time limit 
specified, the Secretary General shall inform the opposing 
party and request it to pay the outstanding amount within 
30 days of service of the request. The obligation of the 
non-paying party to bear its share of the advance on costs 
pursuant to paragraph 2 of this Article shall not thereby 
be affected. If this share is not paid within the time limit 
specified, the Secretary General may declare the proceed-
ings terminated (pursuant to Article 34 paragraph 3). This 
shall not prevent the parties from raising the same claims at 
a later time in another proceeding.
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(4) If a party fails to fulfil its share of the payment obliga-
tions pursuant to paragraphs 1 and 2 of this Article, and if 
the other party pays the respective share pursuant to para-
graph 3 of this Article, upon the paying party‘s request and 
to the extent it finds that it has jurisdiction over the dispute 
the arbitral tribunal may order the non-paying party, by an 
award or other appropriate form, to reimburse the paying 
party. This shall not affect the arbitral tribunal’s authority 
and obligation to determine the final allocation of costs 
pursuant to Article 38.

(5) If an additional advance on costs is necessary and 
determined accordingly by the Secretary General, the pro-
cedure as outlined in paragraphs 1 to 4 of this Article shall 
apply. Until payment of the additional advance on costs, in 
principle, the arbitral tribunal shall not address the claims 
that led to the increase or additional advance on costs. 
If a payment is not made within the deadline set by the 
Secretary General, the arbitral tribunal may suspend the 
arbitral proceedings in whole or in part, or the Secretary 
General may terminate the arbitral proceedings (Article 34 
paragraph 3).

ADVANCE ON COSTS FOR ADDITIONAL 
PROCEDURAL COSTS
Article 43

(1) If the arbitral tribunal considers necessary certain 
procedural steps that would have cost implications, such as 
the appointment of experts, interpreters, or translators, a 
verbatim transcript of the proceedings, a site visit, or relo-
cation of the hearing, then the arbitral tribunal shall notify 
the Secretary General and arrange for these prospective 
costs to be covered.

(2) The arbitral tribunal may undertake the procedural 
steps provided for in paragraph 1 of this Article only once 
the prospective costs are sufficiently covered.

(3) The arbitral tribunal shall decide which consequences 
for the proceedings shall arise, if any, from a failure to pay a 
required advance on costs pursuant to this Article.

(4) All orders related to the procedural steps mentioned in
paragraph 1 of this Article shall be undertaken by the arbi-
tral tribunal for and on the account of the parties.

COMPOSITION AND CALCULATION
OF THE PROCEDURAL COSTS
Article 44

(1) The following shall comprise the procedural costs: 

1.1 the administrative fees of the VIAC, the arbitrators’ 
fees including any applicable value-added tax, and 
the reasonable expenses (such as arbitrators‘ or tri-

bunal secretary’s travel and subsistence costs, costs 
for service of communications, rent, court reporter 
fees); as well as

1.2 the parties’ costs, i.e. the reasonable expenses of the 
parties for their legal representation; and

1.3 other expenses related to the arbitration, in particu-
lar those listed in Article 43 paragraph 1.

(2) The Secretary General shall calculate the administrative 
fees and the arbitrators’ fees on the basis of the schedule 
of fees (Annex 3) according to the amount in dispute and 
determine these fees together with the expenses at the end 
of the proceedings (paragraph 1.1 of this Article). Prior 
to termination of the arbitral proceedings, the Secretary 
General may make payments on account to the arbitra-
tors in consideration of the stage of the proceedings. The 
arbitral tribunal shall determine and fix the costs and other 
expenses outlined in paragraphs 1.2 and 1.3 of this Article 
in the award (Article 38).

(3) In fixing the amount in dispute, the Secretary General 
may deviate from the parties’ determination if the parties 
have made only a partial claim or if a party has clearly 
undervalued its claim or assigned no value to it.

(4) If more than two parties are involved in an arbitration, 
the amount of administrative fees and arbitrators’ fees 
listed in Annex 3 shall be increased by 10 percent for each 
additional party, up to a maximum increase of 50 percent.

(5) Administrative and arbitrators’ fees for Counterclaims 
and Requests for Joinder of third parties with a Statement 
of Claim shall be calculated by the Secretary General and 
paid separately by the parties.

(6) For claims raised by way of set-off against the principal 
claims, the administrative and arbitrators’ fees shall be cal-
culated and paid separately to the extent the determination 
of these claims is expected to lead to substantial additional 
work.

(7) The arbitrators’ fees listed in Annex 3 apply to sole 
arbitrators. The total fee for a panel of arbitrators is two-
and-a-half times the rate of a sole arbitrator. The Secretary 
General may increase the arbitrators’ fees according to his 
own discretion by a maximum total of 40 percent vis-à-vis 
the schedule of fees (Annex 3), in particular for especially 
complex cases or for especially efficient conduct of pro-
ceedings; conversely, the Secretary General may decrease 
the arbitrators’ fees by a maximum total of 40 percent, in 
particular for inefficient conduct of proceedings.

(8) The fees listed in Annex 3 comprise all partial and 
interim decisions such as awards on jurisdiction, partial 
awards, decisions on the challenge of experts, orders for 
conservatory or interim measures, other decisions includ-
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ing additional procedural steps in setting aside proceedings, 
and procedural orders.

(9) A reduction in the amount in dispute shall be taken into
consideration in the calculation of the administrative and 
arbitrators’ fees only if the reduction was made before 
transmission of the file to the arbitral tribunal.

(10) If the proceedings or the arbitrator’s mandate are 
prematurely terminated, the Secretary General may reduce 
the arbitrators’ fees according to his own discretion in 
consideration of the stage of the proceedings at the time of 
termination. If arbitral proceedings under the Vienna Rules 
are commenced before, during or after proceedings under 
the Vienna Mediation Rules between the same parties and 
concerning the same subject matter, the Secretary General 
may apply this paragraph by analogy for the calculation of 
the arbitrators‘ fees.

(11) If proceedings under the Vienna Mediation Rules are
commenced before, during, or after arbitral proceedings 
under the Vienna Rules between the same parties and 
concerning the same subject matter, the administrative 
fees of the preceding proceedings shall be deducted from 
the administrative fees in the subsequently commenced 
proceedings.

(12) The fees listed in Annex 3 do not include value added 
tax, which may apply to the arbitrator’s fees. Upon accept-
ing their mandate, those arbitrators whose fees are subject 
to value added tax shall inform the Secretary General of the 
prospective amount of value added tax.

MISCELLANEOUS PROVISIONS

EXPEDITED PROCEEDINGS
Article 45

(1) The supplementary rules on expedited proceedings 
apply if the parties have included them in their arbitration 
agreement or if the parties subsequently agree on their ap-
plication. Such party agreement on the conduct of expedit-
ed proceedings shall occur no later than the submission of 
the Answer to the Statement of Claim.

(2) Unless the rules on expedited proceedings provide 
otherwise, the general provisions of the Vienna Rules shall 
apply with the following deviations:

(3) The time limit for payment of the advance on costs pur-
suant to Article 42 shall be reduced to 15 days.

(4) Counterclaims or set-off-claims are admissible only un-
til the expiry of the time limit for submission of the Answer 
to the Statement of Claim.

(5) Expedited proceedings shall be conducted by a sole 
arbitrator, unless the parties have agreed on a panel of 
arbitrators.

(6) If the dispute is to be decided by a sole arbitrator, the 
parties shall jointly nominate a sole arbitrator within 15 
days of receiving such a request from the Secretary General. 
If the parties fail to nominate the sole arbitrator within this 
time limit, the Board shall appoint the sole arbitrator.

(7) Where the dispute is to be decided by a panel of 
arbitrators, the claimant shall nominate an arbitrator in 
its Statement of Claim. The respondent shall nominate an 
arbitrator within 15 days of receipt of a request from the 
Secretary General. The arbitrators nominated by the parties 
shall nominate a chairperson within 15 days of receipt of a 
request from the Secretary General. If an arbitrator is not 
nominated within this time period, the Board shall appoint 
the arbitrator.

(8) The arbitral tribunal shall render a final award within 
six months of transmission of the file, unless the proceed-
ings are prematurely terminated. If he deems it necessary, 
the Secretary General may extend the time limit pursuant 
to a reasoned request from the arbitral tribunal or on its 
own. Exceeding the time limit for the award will not render 
the arbitration agreement invalid or deprive the arbitral 
tribunal of its jurisdiction.

(9) The arbitration shall be administered in such a manner 
that the arbitral tribunal can render a final award within six 
months after the transmission of the file. Unless the arbitral 
tribunal determines otherwise, the following provisions 
shall apply:

9.1 After the submission of the Statement of Claim and 
the Answer to the Statement of Claim, the parties 
will exchange only one further written submission.

9.2 The parties shall make all factual arguments in their 
written submissions and all written evidence shall be 
attached to the written submissions.

9.3 To the extent requested by a party or deemed nec-
essary by the arbitral tribunal, the arbitral tribunal 
shall hold a single oral hearing, in which all evidence 
will be taken and all legal issues addressed.

9.4 No written submissions shall be filed after the oral 
hearing.

DISCLAIMER
Article 46

The liability of arbitrators, the Secretary General, the Depu-
ty Secretary General, the Board and its members, as well as 
the Austrian Federal Economic Chamber and its employ-
ees for any act or omission in relation to the arbitration is 
excluded to the extent legally permissible.
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TRANSITIONAL PROVISION
Article 47

This version of the Vienna Rules, which enters into force on
1 January 2018, shall apply to all proceedings that com-
mence after 31 December 2017.

PART II
RULES OF MEDIATION

VIENNA MEDIATION RULES | 
in force as from 1 January 2018

COMPETENCE OF THE VIAC AND APPLICABLE
VERSION OF THE VIENNA MEDIATION RULES
Article 1

(1) The Vienna International Arbitral Centre (hereinaf-
ter “VIAC”) is the Permanent International Arbitration 
Institution of the Austrian Federal Economic Chamber1. 
VIAC administers national and international arbitrations 
as well as proceedings pursuant to other alternative dispute 
resolution methods, if the parties have agreed upon

1.1 the VIAC Rules of Arbitration (hereinafter “Vienna 
Rules”) or

1.2 the VIAC Rules of Mediation (hereinafter “Vienna 
Mediation Rules”) or

1.3 otherwise upon the competence of the VIAC.

(2) The Vienna Mediation Rules shall apply in the version 
in effect at the time of the commencement of the Proceed-
ings if the parties, before or after the dispute has arisen, 
have agreed to submit their dispute to the Vienna Media-
tion Rules.

(3) The Vienna Mediation Rules may be amended by a 
written agreement of all parties. Following the appoint-
ment of the mediator, any amendment is also subject to the 
mediator‘s consent.

(4) The Board may refuse to administer Proceedings under 
the Vienna Mediation Rules if any agreed amendments are 
incompatible with the Vienna Mediation Rules.

(5) To the extent the Vienna Mediation Rules do not con-
tain any rules on a specific issue and to the extent compat-
ible with the Vienna Mediation Rules, the Vienna Rules 
shall apply by analogy, in particular their Articles 2, 3, 4, 5, 
12 and 13.

DEFINITIONS
Article 2

(1) In the Vienna Mediation Rules

1.1 Proceedings refer to a mediation, any other alterna-
tive dispute resolution method chosen by the parties, 
or a combination of dispute resolution methods that 
are supported by a third-party neutral and conduct-
ed under the Vienna Mediation Rules;

1.2 third-party neutral refers to a mediator, a concili-
ator, another neutral or several such neutrals who 
support the parties in the resolution of their dispute; 
hereinafter, the term “mediator” is used as a substi-
tute for all third-party neutrals; 

1.3 party refers to one or more parties who agree or 
have agreed to submit their dispute to the Vienna 
Mediation Rules;

1.4 Secretary General also refers to the Deputy Sec-
retary General to the extent the Deputy Secretary 
General renders decisions in the event the Secretary 
General is unable to perform his duties, or with 
authorization by the Secretary General.

(2) To the extent the terms used in the Vienna Mediation 
Rules refer to natural persons, the form chosen shall apply 
to all genders. In practice, the terms in these rules shall be 
used in a genderspecific manner.

(3) References to “Articles” without further specification re-
late to the relevant Articles of the Vienna Mediation Rules.

COMMENCING THE PROCEEDINGS
Article 3

(1) The Proceedings shall be initiated by submitting a 
request. The Proceedings shall commence on the date of 
receipt of the request by the Secretariat of the VIAC or by 
an Austrian Regional Economic Chamber in hardcopy 
form or in electronic form (Article 12 paragraph 1 Vien-
na Rules), in the event of an agreement of the parties to 
submit their dispute to the Vienna Mediation Rules. Absent 
such an agreement, the Proceedings shall commence on the 
date on which such agreement was subsequently concluded 
by the parties.

(2) The request should include the following:

2.1 the full names, addresses and other contact details
of the parties;
2.2 a short description of the facts and the dispute;
2.3 the amount in dispute;
2.4 the full name, address and other contact details of 

the mediator nominated, or attributes that a media-
tor to be appointed should have;

1 According to Section 139 paragraph 2 of the Federal Statute on the Eco-
nomic Chambers 1998 (“Wirtschaftskammergesetz 1998”), Federal Law 
Gazette I No. 103/1998 as amended by Federal Law Gazette I No. 73/2017.
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2.5 particulars or proposals regarding an agreement 
of the parties to submit their dispute for resolution 
under the V enna Mediation Rules, in particular as 
regards
i. the number of mediators;
ii. the language(s) to be used in the Proceedings.

(3) The Secretary General informs the parties of the receipt 
of the request and serves the request on the other party and 
invites comments within a set time limit to the extent that 
the request was not submitted jointly by all parties.

REGISTRATION FEE
Article 4

(1) If an agreement between the parties to submit their 
dispute to the Vienna Mediation Rules already exists, the 
registration fee shall be paid net of any charges in the 
amount stipulated in Annex 3. Absent such agreement, the 
registration fee shall be paid only upon subsequent conclu-
sion of such agreement.

(2) If there are more than two parties to the Proceedings, 
the registration fee shall be increased by 10 percent for each 
additional party, up to a maximum increase of 50 percent.

(3) The registration fee is non-refundable. The registration 
fee shall not be deducted from the paying party‘s advance 
on costs.

(4) If arbitral proceedings under the Vienna Rules are 
commenced before, during, or after Proceedings under 
the Vienna Mediation Rules between the same parties and 
concerning the same subject matter, no further registra-
tion fee will be charged in the subsequently commenced 
proceedings.

(5) The Secretary General may extend the time limit for the
payment of the registration fee as appropriate. If payment is 
not effected within the time limit set, the Secretary General 
may declare the Proceedings terminated.

PLACE OF THE SESSIONS
Article 5

Irrespective of any preceding or parallel arbitral proceed-
ings, the mediator shall, in consultation with the parties 
and after giving due consideration to all the circumstances, 
determine the place of the mediation session(s). The medi-
ator may determine a different place for each session if he 
deems that to be appropriate.

LANGUAGE OF THE PROCEEDINGS
Article 6

Immediately after transmission of the file (Article 9 para-
graph 1), the mediator, after consultation with the parties 

and giving due consideration to all the circumstances, shall 
determine the language(s) of the Proceedings.

APPOINTMENT OF THE MEDIATOR
Article 7

(1) Absent an agreement of the parties regarding the iden-
tity of the mediator or the manner of appointment, the Sec-
retary General shall set a time limit and invite the parties to 
jointly nominate a mediator and indicate his name, address 
and contact details.

(2) The Secretariat may assist the parties in the joint nom-
ination of the mediator in particular by proposing one or 
more persons from which the parties may jointly nominate 
one or more mediators. If the parties fail to jointly nomi-
nate a mediator, the Board shall appoint the mediator. In so 
doing, the Board shall give due consideration to the parties‘ 
preferences regarding the attributes of the mediator.

(3) Prior to the appointment of the mediator by the Board 
or the confirmation of the nominated mediator, the media-
tor shall sign and submit to the Secretary General a declara-
tion confirming his (i) impartiality and independence, (ii) 
availability, (iii) qualification, (iv) acceptance of office, and 
(v) submission to the Vienna Mediation Rules. The medi-
ator shall disclose in writing all circumstances that could 
give rise to doubts as to his impartiality or independence or 
that conflict with the agreement of the parties. This duty of 
the mediator continues to apply throughout the Proceed-
ings. The Secretary General shall forward a copy of these 
statements to the parties for comment.

(4) If there are no doubts as to the impartiality and inde-
pendence of the mediator and his ability to duly carry out 
his mandate, the Board shall appoint the mediator or the 
Secretary General shall confirm the nominated mediator. If 
deemed necessary by the Secretary General, the Board shall 
decide whether to confirm a nominated mediator. Upon 
confirmation, the nominated mediator shall be deemed 
appointed.

(5) If the confirmation of a mediator is rejected or if the 
replacement of a mediator becomes necessary, paragraphs 1 
to 4 shall apply mutatis mutandis.

ADVANCE ON COSTS AND COSTS
Article 8

(1) The Secretary General shall determine a preliminary 
advance on costs for the prospective administrative fees 
of VIAC, the down payment on the mediator‘s fees (plus 
any value-added tax) and the anticipated expenses (such 
as travel and subsistence costs of the mediator, delivery 
charges, rent, etc). This first part shall be paid by the parties 
prior to the transmission of the file to the mediator and 
within a time limit set by the Secretary General.
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(2) Unless the parties have agreed otherwise in writing, the
advance on costs shall be borne by the parties in equal 
shares.  If the advance on costs allocated to one party is not 
received or is not received in full within the time limit spec-
ified, the Secretary General shall inform the other party. 
The other party is at liberty to bear the outstanding share 
of the advance on costs. If this share is not paid within the 
time limit specified, the mediator may suspend the Pro-
ceedings in whole or in part, or the Secretary General may 
declare the Proceedings terminated (Article 11 paragraph 
1.5).

(3) If an additional advance on costs is necessary and de-
termined accordingly by the Secretary General, in partic-
ular to cover the mediator’s fees and anticipated expenses, 
paragraph 2 of this Article shall apply.

(4) Upon termination of the Proceedings, the Secretary 
General shall calculate the administrative fees and the me-
diator‘s fees and fix these fees together with the expenses.

(5) The administrative fees shall be calculated on the basis 
of the schedule of fees (Annex 3) according to the amount 
in dispute. In fixing the amount in dispute, the Secretary 
General may deviate from the parties‘ determination if the 
parties clearly undervalued it or assigned no value to it. If 
more than two parties are involved in the Proceedings, the 
amount of administrative fees listed in Annex 3 shall be 
increased by 10 percent for each additional party, up to a 
maximum increase of 50 percent.

(6) The amount of the mediator‘s fees shall be calculated 
according to the actual time spent on the basis of hourly or 
daily fee rates. The fee rates shall be fixed by the Secretary 
General at the time of the mediator‘s appointment or con-
firmation following consultation with the mediator and the 
parties. The Secretary General shall consider the propor-
tionality of the fees and take into account the complexity 
of the dispute. There shall be no separate fee arrangements 
between the parties and the mediator.

(7) Unless otherwise agreed in writing, the parties shall 
bear their own costs, including the costs of legal represen-
tation.

(8) If arbitral proceedings under the Vienna Rules are 
commenced before, during, or after Proceedings under 
the Vienna Mediation Rules between the same parties and 
concerning the same subject matter, the administrative 
fees of the preceding proceedings shall be deducted from 
the administrative fees in the subsequently commenced 
proceedings.

CONDUCT OF THE PROCEEDINGS
Article 9

(1) The Secretary General shall transmit the file to the 
mediator if

– a request in accordance with Article 3 has been sub-
mitted;

– the mediator has been appointed; and
– the preliminary advance on costs in accordance with 

Article 8 paragraph 1 has been paid in full.

(2) The mediator shall promptly discuss with the parties the
manner in which the Proceedings shall be conducted. He 
shall assist the parties in finding an acceptable and satisfac-
tory solution for their dispute. In conducting the Proceed-
ings, the mediator shall be in control of the Proceedings 
while letting himself be guided by the wishes of the parties 
insofar as they are in agreement and in line with the pur-
pose of the Proceedings.

(3) The Proceedings may be conducted in person or by 
virtual means. The parties are free to select their mediation 
team. The mediator may offer guidance in this respect. 
Each party shall personally participate in a session with the 
mediator, or be represented by a duly appointed and autho-
rized person having the authority to settle the dispute.

(4) Throughout the Proceedings, the parties shall act in 
good faith, fairly and respectfully. Each party assumes the 
obligation to participate in at least one session with the me-
diator, unless the Proceedings are terminated prematurely 
in accordance with Article 11 paragraph 1.5.

(5) Sessions with the mediator are not public. Only the 
following individuals shall be permitted to attend:

– the mediator;
– the parties; and
– persons whose attendance was announced to the me-

diator and the other party in a timely manner before 
the respective session and who have signed a written 
confidentiality agreement in accordance with Article 
12.

(6) If he considers it appropriate, the mediator may meet 
with a party in the absence of the other party (caucus). The 
mediator shall keep confidential the information given by 
one party in the absence of the other party, unless the party 
giving the information expressly waives such confidentiali-
ty vis-à-vis the other party and the mediator agrees to pass 
on such information.

PARALLEL PROCEEDINGS
Article 10

A party may commence or continue any legal, arbitral or 
other proceedings in respect of the same dispute, irrespec-
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remain confidential. Regarding any or all of the foregoing, 
the mediator shall not be called as a witness.

(3) The obligations under paragraphs 1 and 2 shall not 
apply if the law governing these Proceedings contains man-
datory provisions to the contrary or if it is required for the 
implementation or the enforcement of an agreement for the 
termination of these Proceedings.

(4) The fact that the Proceedings are taking place, have 
taken place or will take place shall not be confidential.

(5) The mediator shall not act as attorney or represent the 
parties in any other capacity or otherwise advise the parties 
in legal, arbitral or other proceedings regarding the dispute 
that constitutes or constituted the subject matter of the 
Proceedings.

DISCLAIMER
Article 13

The liability of the mediator, the Secretary General, the 
Deputy Secretary General, the Board and its members, as 
well as the Austrian Federal Economic Chamber and its 
employees for any act or omission in relation to the Pro-
ceedings under the Vienna Mediation Rules is excluded to 
the extent legally permissible.

TRANSITIONAL PROVISION
Article 14

This version of the Vienna Mediation Rules, which enters 
into force on 1 January 2018, shall apply to all Proceedings 
that commence after 31 December 2017.

PART III

ANNEXES TO THE RULES OF ARBITRATION AND 
THE RULES OF MEDIATION1 

ANNEX 1
MODEL CLAUSES

ARBITRATION CLAUSE

All disputes or claims arising out of or in connection with 
this contract, including disputes relating to its validity, 
breach, termination or nullity, shall be finally settled under 
the Rules of Arbitration (Vienna Rules) of the Vienna In-
ternational Arbitral Centre (VIAC) of the Austrian Federal 
Economic Chamber by one or three arbitrators appointed 
in accordance with the said Rules.

tive of whether Proceedings are being conducted under the 
Vienna Mediation Rules.

TERMINATION OF THE PROCEEDINGS
Article 11

(1) The Proceedings shall be terminated by way of a written
confirmation by the Secretary General to the parties and 
upon occurrence of the earliest of the following circum-
stances:

1.1 an agreement of the parties to settle the entire dis-
pute; 

1.2 the notification in writing by any party to the    
mediator or the Secretary General that it does not 
wish to continue the Proceedings, provided that at 
least one session with the mediator has taken place, 
or that no such session has taken place within two 
months of the mediator‘s appointment, or that the 
time frame agreed for the Proceedings has expired;

1.3 the notification in writing by the mediator to the 
parties that the Proceedings will, in his opinion, not 
resolve the dispute between them;

1.4 the notification in writing by the mediator to the 
parties that the Proceedings are terminated;

1.5 the notification in writing by the Secretary General 
regarding the failure
i. to appoint a mediator in accordance with Article 7 

paragraphs 1 to 4;
ii. to comply with a payment order (Articles 4 and 8) 

in a timely manner.

(2) The Proceedings may also be terminated in part if one 
of the grounds for termination listed under paragraph 1 
applies to only a part of the dispute.

(3) In the cases listed under paragraphs 1.1 to 1.4 and 
paragraph 2, the mediator shall immediately inform the 
Secretary General of the circumstance of the termination.

CONFIDENTIALITY, ADMISSIBILITY OF EVIDENCE
AND SUBSEQUENT REPRESENTATION
Article 12

(1) The individuals listed under Article 9 paragraph 5 shall 
treat as confidential any information that has come to their 
attention in connection with the Proceedings and that 
would not have come to their attention had the Proceedings 
not taken place.

(2) Any written documents that were obtained during 
the Proceedings and that would otherwise not have been 
obtained shall not be used in subsequent legal, arbitral or 
other proceedings. Any statements, views, proposals and 
admissions made during the Proceedings as well as any 
party‘s willingness to settle the dispute amicably shall also 1 The Annexes 1-4 are integral part of the Rules of Arbitration 

and the Rules of Mediation.
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Optional supplementary agreements on:

(1) the number of arbitrators (one or three) (Article 17 
Vienna Rules);

(2) the language(s) to be used in the arbitral proceed-
ings (Article 26 Vienna Rules);

(3) the substantive law applicable to the contractual 
relationship, the substantive law applicable to the ar-
bitration agreement (both Article 27 Vienna Rules), 
and the rules applicable to the proceedings (Article 
28 Vienna Rules);

(4) the applicability of the provisions on expedited pro-
ceedings (Article 45 Vienna Rules);

(5) the scope of the arbitrators’ confidentiality (Article 
16 paragraph 2) and its extension regarding parties, 
representatives and experts.

MEDIATION CLAUSES

Model Clause 1: Optional Mediation

Regarding all disputes or claims arising out of or in con-
nection with this contract, including disputes relating to its 
validity, breach, termination or nullity, the parties agree to 
jointly consider Proceedings in accordance with the Media-
tion Rules (Vienna Mediation Rules) of the Vienna Inter-
national Arbitral Centre (VIAC) of the Austrian Federal 
Economic Chamber.

Model Clause 2: Obligation to Refer Disputes to Mediation
followed by Arbitration

All disputes or claims arising out of or in connection with 
this contract, including disputes relating to its validity, 
breach, termination or nullity, shall first be submitted to 
Proceedings in accordance with the Mediation Rules (Vi-
enna Mediation Rules) of the Vienna International Arbitral 
Centre (VIAC) of the Austrian Federal Economic Chamber.
In the event that within a period of [60]1 days from com-
mencing Proceedings under the Vienna Mediation Rules 
the dispute or claims are not resolved, they shall be finally 
settled under the Rules of Arbitration (Vienna Rules) of 
VIAC by one or three arbitrators appointed in accordance 
with the said Rules.2

Model Clause 3: Obligation to Refer a Present Dispute to 
Mediation

The parties agree that the present dispute shall be submitted 
to Proceedings in accordance with the Mediation Rules (Vi-
enna Mediation Rules) of the Vienna International Arbitral 
Centre (VIAC) of the Austrian Federal Economic Chamber. 

The Proceedings shall be initiated by submitting a joint 
request. The registration fee shall be borne by the parties in 
equal shares.

Optional supplementary agreements on:

(1) the number of mediators or other third party neu-
trals (e.g. one or two);

(2) the language(s) to be used in the Proceedings (Arti-
cle 6 Vienna Mediation Rules);

(3) the substantive law applicable to the contractual 
relationship, the substantive law applicable to the 
mediation agreement, and the rules applicable to the 
Proceedings (Article 1 paragraph 3 Vienna Media-
tion Rules);

(4) the admissibility of parallel proceedings (Article 10 
Vienna Mediation Rules);

(5) the interruption of the statute of limitations or waiv-
er to invoke the statute of limitations for a specific 
period of time.

ANNEX 2
INTERNAL RULES OF THE BOARD

(1) The meetings of the Board are convened by the Presi-
dent and presided over by him or by a Vice President.

(2) The Board shall have a quorum if more than one third 
of its members are in attendance. Attendance may also be 
effectuated by participation via telephone or video confer-
encing as well as via internet.

(3) The Board shall decide by simple majority of the mem-
bers present who are eligible to vote. If there is a tie vote, 
the presiding member shall have a prevailing vote.

(4) If the Vice Presidents are prevented from exercising 
their
duties, the President’s duties shall be assumed by the most 
senior member based on duration of service as Board 
member. Otherwise, the Vice President with the longest 
duration of service as Board member shall perform the 
duties.

(5) Members of the Board who are or were involved in any
capacity whatsoever in an arbitration administered by the 
VIAC shall not be allowed to be present or to participate 
in any way in discussions or decisions pertaining to those 
same proceedings. This shall not impair the existence of a 
quorum of the Board.

(6) Decisions by resolution by correspondence are permis-
sible. In the latter case, the President shall submit a written 
proposal to the members and set a time limit for the casting 
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1 See Article 10 Vienna Rules; Article 4 Vienna Mediation Rules
2 See Article 44 paragraphs 2 and 4 Vienna Rules; Article 8 paragraph 5
Vienna Mediation Rules

of written votes. Articles 2 and 3 of this Annex shall apply 
by analogy. Each member has the right to request a meeting 
regarding the written proposal.

(7) The Board is not obliged to state the reasons on which 
its decisions are based.
ANNEX 3
SCHEDULE OF FEES

Registration Fees1

Administrative Fees2
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Fees for Sole Arbitrators3

ANNEX 4
VIAC AS APPOINTING AUTHORITY

If VIAC is requested to act as appointing authority, the 
applicant shall pay a non-refundable fee in the amount of 
EUR 2,000 for each request. A request will be processed 
only after full payment of this fee.

3 See Article 44 paragraphs 2, 4, 7 and 10 Vienna Rules in particular
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CHAPTER 40
World Intellectual Property Organization (WIPO) 

Arbitration and Mediation Centre1

ABOUT WIPO ARB & MED CENTER

The WIPO Arbitration and Mediation Center (‘WIPO Cen-
ter’) was established in 1994 as part of the World Intellec-
tual Property Organization (‘WIPO’), a specialized agency 
of the United Nations with 191 member states dedicated to 
developing a balanced and accessible international intel-
lectual property (‘IP’) system. With offices in Geneva and 
Singapore, the role of the WIPO Center is to enable private 
parties to efficiently resolve their domestic or cross-border 
IP and technology disputes out of court through mediation, 
arbitration and expert determination. Developed by leading 
experts in cross-border dispute settlement, the alterna-
tive dispute resolution (‘ADR’) procedures offered by the 
WIPO Center are recognized as particularly appropriate for 
cross-border IP and technology disputes. The WIPO Cen-
ter also is the leading provider of time- and cost-efficient 
mechanisms to resolve internet domain name disputes, 
without the need for court litigation. This service includes 
the WIPO-initiated Uniform Domain Name Dispute Reso-
lution Policy (‘UDRP’), under which the WIPO Center has 
processed over 42,000 cases.

The WIPO Center has administered over 580 mediation, 
arbitration and expert determination cases. These cases 
have involved disputes on a wide range of IP and technolo-
gy matters such as art, copyright, information technology, 
joint venture, patent infringements and licenses, research 
and development (‘R&D’) agreements, technology transfer, 
software licenses, trademark issues, distribution, franchis-
ing, sports and TV distribution rights. The WIPO ADR 
services have been used by multinational corporations, 
SMEs, artists, inventors, R&D centers, universities and col-
lecting societies. Over 70% of WIPO cases are international 
in scope. Amounts in dispute have varied between 15,000 
USD and one billion USD. The WIPO ADR procedures 
seek to create positive opportunities for party settlement. 
To date, 70% of WIPO Mediation cases and 40% of WIPO 
Arbitration cases have concluded in a settlement between 
the parties. 

The WIPO Center also provides procedural advice to 
parties on the types of clauses to resolve future disputes for 
insertion in a contract, and to facilitate the submission of 
an existing dispute to WIPO ADR (WIPO Good Offic-
es services). For this purpose, the WIPO Center makes 
available recommended mediation, arbitration, expedited 
arbitration, expert determination clauses and submission 
agreements which parties may use as basis for submitting 
their dispute to the WIPO Center, as well as an online 
Clause Generator. 

The WIPO Center also develops operational and legal 
frameworks for tailored dispute resolution procedures. 
Such procedures may relate to disputes arising in a specific 
industry sector, such as art and cultural heritage, film and 
media, information and communication technology (‘ICT’) 
including disputes concerning the determination of fair, 
reasonable and non-discriminatory (‘FRAND’) licensing 
terms, R&D and technology transfer, life sciences, and 
trade fairs. In that capacity, the WIPO Center collaborates 
with relevant stakeholders from specific business sectors, 
and provides targeted adaptations of the standard WIPO 
Rules, specific model clauses and fees, as well as separate 
lists of neutrals with expertise in the concerned business 
area. The WIPO Center also collaborates with national IP 
offices to raise awareness of the advantages of ADR options 
to prevent and resolve IP and technology disputes.

  1  Reprinted with the kind permission of the WIPO Arbitration and Media-
tion Center.  Copyright 2020.  All rights reserved.
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by arbitration in accordance with the WIPO Expedited 
Arbitration Rules:

[brief description of the dispute]

The place of arbitration shall be [specify place]. The lan-
guage to be used in the arbitral proceedings shall be [spec-
ify language]. The dispute shall be decided in accordance 
with the law of [specify jurisdiction].

WIPO Mediation Followed, in the Absence of a Settle-
ment, by [Expedited] Arbitration Clause

Future Disputes: WIPO Mediation Followed, in the Ab-
sence of a Settlement, by [Expedited] Arbitration Clause

Any dispute, controversy or claim arising under, out of or 
relating to this contract and any subsequent amendments of 
this contract, including, without limitation, its formation, 
validity, binding effect, interpretation, performance, breach 
or termination, as well as non-contractual claims, shall 
be submitted to mediation in accordance with the WIPO 
Mediation Rules. The place of mediation shall be [specify 
place]. The language to be used in the mediation shall be 
[specify language].

If, and to the extent that, any such dispute, controversy or 
claim has not been settled pursuant to the mediation within 
[60] [90] days of the commencement of the mediation, it 
shall, upon the filing of a Request for Arbitration by either 
party, be referred to and finally determined by arbitration 
in accordance with the WIPO [Expedited] Arbitration 
Rules. Alternatively, if, before the expiration of the said 
period of [60] [90] days, either party fails to participate or 
to continue to participate in the mediation, the dispute, 
controversy or claim shall, upon the filing of a Request for 
Arbitration by the other party, be referred to and finally de-
termined by arbitration in accordance with the WIPO [Ex-
pedited] Arbitration Rules. [The arbitral tribunal shall con-
sist of [a sole arbitrator] [three arbitrators].]* The place of 
arbitration shall be [specify place]. The language to be used 
in the arbitral proceedings shall be [specify language]. The 
dispute, controversy or claim referred to arbitration shall be 
decided in accordance with the law of [specify jurisdiction]. 
(* The WIPO Expedited Arbitration Rules provide that the 
arbitral tribunal shall consist of a sole arbitrator.)

Existing Disputes: WIPO Mediation Followed, in the Ab-
sence of a Settlement, by [Expedited] Arbitration Submis-
sion Agreement

We, the undersigned parties, hereby agree to submit to 
mediation in accordance with the WIPO Mediation Rules 
the following dispute:

  MODEL CLAUSES

WIPO ARBITRATION CLAUSE

Future Disputes: WIPO Arbitration Clause

Any dispute, controversy or claim arising under, out of or 
relating to this contract and any subsequent amendments of 
this contract, including, without limitation, its formation, 
validity, binding effect, interpretation, performance, breach 
or termination, as well as non-contractual claims, shall be 
referred to and finally determined by arbitration in accor-
dance with the WIPO Arbitration Rules. The arbitral tribu-
nal shall consist of [a sole arbitrator] [three arbitrators]. The 
place of arbitration shall be [specify place]. The language 
to be used in the arbitral proceedings shall be [specify lan-
guage]. The dispute, controversy or claim shall be decided 
in accordance with the law of [specify jurisdiction].

Existing Disputes: WIPO Arbitration Submission Agree-
ment

We, the undersigned parties, hereby agree that the follow-
ing dispute shall be referred to and finally determined by 
arbitration in accordance with the WIPO Arbitration Rules:

[brief description of the dispute]

The arbitral tribunal shall consist of [a sole arbitrator] 
[three arbitrators]. The place of arbitration shall be [specify 
place]. The language to be used in the arbitral proceedings 
shall be [specify language]. The dispute shall be decided in 
accordance with the law of [specify jurisdiction].

WIPO EXPEDITED ARBITRATION CLAUSE

Future Disputes: WIPO Expedited Arbitration Clause

Any dispute, controversy or claim arising under, out of or 
relating to this contract and any subsequent amendments of 
this contract, including, without limitation, its formation, 
validity, binding effect, interpretation, performance, breach 
or termination, as well as non-contractual claims, shall be 
referred to and finally determined by arbitration in accor-
dance with the WIPO Expedited Arbitration Rules. The 
place of arbitration shall be [specify place]. The language 
to be used in the arbitral proceedings shall be [specify lan-
guage]. The dispute, controversy or claim shall be decided 
in accordance with the law of [specify jurisdiction].

Existing Disputes: WIPO Expedited Arbitration Submis-
sion Agreement

We, the undersigned parties, hereby agree that the fol-
lowing dispute shall be referred to and finally determined 
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[brief description of the dispute]

The place of mediation shall be [specify place]. The lan-
guage to be used in the mediation shall be [specify lan-
guage].

We further agree that, if, and to the extent that, the dispute 
has not been settled pursuant to the mediation within [60] 
[90] days of the commencement of the mediation, it shall, 
upon the filing of a Request for Arbitration by either party, 
be referred to and finally determined by arbitration in 
accordance with the WIPO [Expedited] Arbitration Rules. 
Alternatively, if, before the expiration of the said period of 
[60] [90] days, either party fails to participate or to contin-
ue to participate in the mediation, the dispute shall, upon 
the filing of a Request for Arbitration by the other party, be 
referred to and finally determined by arbitration in accor-
dance with the WIPO [Expedited] Arbitration Rules. [The 
arbitral tribunal shall consist of [a sole arbitrator] [three ar-
bitrators].]* The place of arbitration shall be [specify place]. 
The language to be used in the arbitral proceedings shall be 
[specify language]. The dispute referred to arbitration shall 
be decided in accordance with the law of [specify jurisdic-
tion]. (* The WIPO Expedited Arbitration Rules provide 
that the arbitral tribunal shall consist of a sole arbitrator.)

WIPO ARBITRATION RULES

I. GENERAL PROVISIONS

Abbreviated Expressions
Article 1

In these Rules:
“Arbitration Agreement” means an agreement by the parties 
to submit to arbitration all or certain disputes which have 
arisen or which may arise between them; an Arbitration 
Agreement may be in the form of an arbitration clause in a 
contract or in the form of a separate contract;
“Claimant” means the party initiating an arbitration;
“Respondent” means the party against which the arbitration 
is initiated, as named in the Request for Arbitration;
“Tribunal” includes a sole arbitrator or all the arbitrators 
where more than one is appointed;
“WIPO” means the World Intellectual Property Organiza-
tion;
“Center” means the WIPO Arbitration and Mediation 
Center.
Words used in the singular include the plural and vice 
versa, as the context may require.

Scope of Application of Rules
Article 2

Where an Arbitration Agreement provides for arbitration 
under the WIPO Arbitration Rules, these Rules shall be 

deemed to form part of that Arbitration Agreement and the 
dispute shall be settled in accordance with these Rules, as in 
effect on the date of the commencement of the arbitration, 
unless the parties have agreed otherwise.

Article 3

(a) These Rules shall govern the arbitration, except that, 
where any of these Rules is in conflict with a provision 
of the law applicable to the arbitration from which the 
parties cannot derogate, that provision shall prevail.

(b) The law applicable to the arbitration shall be deter-
mined in accordance with Article 61(b).

Notices and Periods of Time
Article 4

(a) Any notice or other communication that may or is re-
quired to be given under these Rules shall be in writing 
and shall be delivered by expedited postal or courier 
service, e-mail or other means of communication that 
provide a record thereof.

(b) A party’s last known residence or place of business shall 
be a valid address for the purpose of any notice or oth-
er communication in the absence of any notification of 
a change by that party.  Communications may in any 
event be addressed to a party in the manner stipulated 
or, failing such a stipulation, according to the practice 
followed in the course of the dealings between the 
parties.

(c) For the purpose of determining the date of commence-
ment of a time limit, a notice or other communication 
shall be deemed to have been received on the day it is 
delivered in accordance with paragraphs (a) and (b) of 
this Article.

(d) For the purpose of determining compliance with a 
time limit, a notice or other communication shall be 
deemed to have been sent, made or transmitted if it is 
dispatched, in accordance with paragraphs (a) and (b) 
of this Article, prior to or on the day of the expiration 
of the time limit.

(e) For the purpose of calculating a period of time under 
these Rules, such period shall begin to run on the day 
following the day when a notice or other communi-
cation is received. If the last day of such period is an 
official holiday or a non-business day at the residence 
or place of business of the addressee, the period is 
extended until the first business day which follows.  
Official holidays or non-business days occurring 
during the running of the period of time are included 
in calculating the period.
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(f) The parties may agree to reduce or extend the periods 
of time referred to in Articles 11, 15(b), 16(b), 17(b), 
17(c), 18, 19(b)(iii), 41(a) and 42(a).

(g) The Center may, at the request of a party or on its own 
motion, extend the periods of time referred to in Arti-
cles 11, 15(b), 16(b), 17(b), 17(c), 18, 19(b)(iii), 69(d), 
70(e) and 72(e). 

Documents Required to Be Submitted to the Center
Article 5

(a) Until the notification by the Center of the establishment 
of the Tribunal, any written statement, notice or other 
communication required or allowed under these Rules 
shall be submitted by a party to the Center and a copy 
thereof shall at the same time be transmitted by that 
party to the other party.

(b) Any written statement, notice or other communication 
so sent to the Center shall be sent in a number of cop-
ies equal to the number required to provide one copy 
for each envisaged arbitrator and one for the Center.

(c) After the notification by the Center of the establishment 
of the Tribunal, any written statements, notices or 
other communications shall be submitted by a party 
directly to the Tribunal and a copy thereof shall at the 
same time be supplied by that party to the other party.

(d) The Tribunal shall send to the Center a copy of each 
order or other decision that it makes.

II. COMMENCEMENT OF THE ARBITRATION

Request for Arbitration
Article 6

The Claimant shall transmit the Request for Arbitration to 
the Center and to the Respondent.

Article 7

The date of commencement of the arbitration shall be the 
date on which the Request for Arbitration is received by 
the Center.

Article 8

The Center shall inform the Claimant and the Respondent 
of the receipt by it of the Request for Arbitration and of the 
date of the commencement of the arbitration.

Article 9

The Request for Arbitration shall contain:
(i) a demand that the dispute be referred to arbitration 

under the WIPO Arbitration Rules;
(ii) the names, addresses and telephone, e-mail or other 

communication references of the parties and of the 
representative of the Claimant;

 (iii) a copy of the Arbitration Agreement and, if applicable, 
any separate choice-of-law clause;

 (iv) a brief description of the nature and circumstances of 
the dispute, including an indication of the rights and 
property involved and the nature of any technology 
involved;

 (v) a statement of the relief sought and an indication, to the 
extent possible, of any amount claimed; and

(vi) any nomination that is required by, or observations 
that the Claimant considers useful in connection with, 
Articles 14 to 20.

Article 10
The Request for Arbitration may also be accompanied by 
the Statement of Claim referred to in Article 41.

Answer to the Request
Article 11

Within 30 days from the date on which the Respondent 
receives the Request for Arbitration from the Claimant, the 
Respondent shall address to the Center and to the Claimant 
an Answer to the Request which shall contain comments 
on any of the elements in the Request for Arbitration and 
may include indications of any counter-claim or set-off.

Article 12

If the Claimant has filed a Statement of Claim with the 
Request for Arbitration pursuant to Article 10, the Answer 
to the Request may also be accompanied by the Statement 
of Defense referred to in Article 42.

Representation
Article 13

(a) The parties may be represented by persons of their 
choice, irrespective of, in particular, nationality or 
professional qualification. The names, addresses and 
telephone, e-mail or other communication referenc-
es of representatives shall be communicated to the 
Center, the other party and, after its establishment, the 
Tribunal.

(b) Each party shall ensure that its representatives have 
sufficient time available to enable the arbitration to 
proceed expeditiously.
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(c) The parties may also be assisted by persons of their 
choice.

III. COMPOSITION AND ESTABLISHMENT OF THE 
TRIBUNAL

Number and Appointment of Arbitrators
Article 14

(a) The Tribunal shall consist of such number of arbitrators 
as has been agreed by the parties.

(b) Where the parties have not agreed on the number of ar-
bitrators, the Tribunal shall consist of a sole arbitrator, 
except where the Center in its discretion determines 
that, in view of all the circumstances of the case, a Tri-
bunal composed of three members is appropriate.

(c) Any nomination of an arbitrator made by the parties 
pursuant to Articles 16, 17 and 18 shall be confirmed 
by the Center provided that the requirements of 
Articles 22 and 23 have been met. The appointment 
shall be effective upon the Center’s notification to the 
parties.

Appointment Pursuant to Procedure Agreed Upon by 
the Parties
Article 15

 (a) If the parties have agreed on a procedure for the ap-
pointment of the arbitrator or arbitrators, that proce-
dure shall be followed.

 
(b) If the Tribunal has not been established pursuant to 

such procedure within the period of time agreed upon 
by the parties or, in the absence of such an agreed pe-
riod of time, within 45 days after the commencement 
of the arbitration, the Tribunal shall be established 
or completed, as the case may be, in accordance with 
Article 19.

Appointment of a Sole Arbitrator
Article 16

 (a) Where a sole arbitrator is to be appointed and 
the parties have not agreed on an appointment proce-
dure, the sole arbitrator shall be nominated jointly by 
the parties.

 (b) If the nomination of the sole arbitrator is not 
made within the period of time agreed upon by the 
parties or, in the absence of such an agreed period of 
time, within 30 days after the commencement of the 
arbitration, the sole arbitrator shall be appointed in 
accordance with Article 19.

Appointment of Three Arbitrators
Article 17

 (a) Where three arbitrators are to be appointed and the 
parties have not agreed upon an appointment proce-
dure, the arbitrators shall be appointed in accordance 
with this Article.

 (b) The Claimant shall nominate an arbitrator in its Re-
quest for Arbitration.  The Respondent shall nominate 
an arbitrator within 30 days from the date on which it 
receives the Request for Arbitration.  The two arbi-
trators shall, within 20 days after the appointment of 
the second arbitrator nominate a third arbitrator, who 
shall be the presiding arbitrator.

 (c) Notwithstanding paragraph (b), where three arbitrators 
are to be appointed as a result of the exercise of the dis-
cretion of the Center under Article 14(b), the Claimant 
shall, by notice to the Center and to the Respondent, 
nominate an arbitrator within 15 days after the receipt 
by it of notification by the Center that the Tribunal is 
to be composed of three arbitrators.  The Respondent 
shall nominate an arbitrator within 30 days after the 
receipt by it of the said notification.  The two arbitra-
tors shall, within 20 days after the appointment of the 
second arbitrator, nominate a third arbitrator, who 
shall be the presiding arbitrator.

 (d) If the nomination of any arbitrator is not made within 
the applicable period of time referred to in the preced-
ing paragraphs, that arbitrator shall be appointed in 
accordance with Article 19.

Appointment of Three Arbitrators in Case of Multiple 
Claimants or Respondents
Article 18

Where:
 (i) there are multiple Claimants and/or multiple Respon-

dents; and
 (ii) three arbitrators are to be appointed;
the multiple Claimants, jointly, in the Request for Arbitra-

tion, shall nominate an arbitrator, and/or the multiple 
Respondents, jointly, within 30 days after receiving the 
Request for Arbitration, shall nominate an arbitrator, 
as the case may be.  If a joint nomination is not made 
within the applicable period of time, the Center shall 
appoint one or both arbitrators.  The two arbitrators 
shall, within 20 days after the appointment of the sec-
ond arbitrator, nominate a third arbitrator, who shall 
be the presiding arbitrator.
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Default Appointment
Article 19

 (a) If a party has failed to nominate an arbitrator as 
required under Articles 15, 17 or 18, the Center shall 
forthwith make the appointment.

 
(b) If the sole or presiding arbitrator has not been appoint-

ed as required under Articles 15, 16, 17 or 18, the 
appointment shall take place in accordance with the 
following procedure:
 (i) The Center shall send to each party an identical list 

of candidates.  The list shall normally comprise the 
names of at least three candidates in alphabetical 
order. The list shall include or be accompanied by 
a statement of each candidate’s qualifications.  If 
the parties have agreed on any particular qualifica-
tions, the list shall contain the names of candidates 
that satisfy those qualifications.

 (ii) Each party shall have the right to delete the name 
of any candidate or candidates to whose appoint-
ment it objects and shall number any remaining 
candidates in order of preference.

 (iii) Each party shall return the marked list to the Cen-
ter within 20 days after the date on which the list is 
received by it. Any party failing to return a marked 
list within that period of time shall be deemed to 
have assented to all candidates appearing on the 
list.

 (iv) As soon as possible after receipt by it of the lists 
from the parties, or failing this, after the expiration 
of the period of time specified in the previous sub-
paragraph, the Center shall, taking into account 
the preferences and objections expressed by the 
parties, appoint a person from the list as sole or 
presiding arbitrator.

(v) If the lists which have been returned do not show 
a person who is acceptable as arbitrator to both 
parties, the Center shall be authorized to appoint 
the sole or presiding arbitrator.  The Center shall 
similarly be authorized to do so if a person is 
not able or does not wish to accept the Center’s 
invitation to be the sole or presiding arbitrator, or 
if there appear to be other reasons precluding that 
person from being the sole or presiding arbitrator, 
and there does not remain on the lists a person 
who is acceptable as arbitrator to both parties.

(c) Notwithstanding the procedure provided in paragraph 
(b), the Center shall be authorized to appoint the sole 
or presiding arbitrator otherwise if it determines in its 
discretion that the procedure described in that para-
graph is not appropriate for the case.

Nationality of Arbitrators
Article 20

(a) An agreement of the parties concerning the nationality 
of arbitrators shall be respected.

(b) If the parties have not agreed on the nationality of the 
sole or presiding arbitrator, such arbitrator shall, in the 
absence of special circumstances such as the need to 
appoint a person having particular qualifications, be 
a national of a country other than the countries of the 
parties.

Communication Between Parties and Candidates for 
Appointment as Arbitrator
Article 21

No party or anyone acting on its behalf shall have any ex 
parte communication with any candidate for appointment 
as arbitrator except to discuss the candidate’s qualifications, 
availability or independence in relation to the parties.

Impartiality and Independence
Article 22

(a) Each arbitrator shall be impartial and independent.

(b) Each prospective arbitrator shall, before accepting ap-
pointment, disclose to the parties, the Center and any 
other arbitrator who has already been appointed any 
circumstances that might give rise to justifiable doubt 
as to the arbitrator’s impartiality or independence, or 
confirm in writing that no such circumstances exist.

(c) If, at any stage during the arbitration, new circum-
stances arise that might give rise to justifiable doubt 
as to any arbitrator’s impartiality or independence, the 
arbitrator shall promptly disclose such circumstances 
to the parties, the Center and the other arbitrators.

Availability, Acceptance and Notification
Article 23

(a) Each arbitrator shall, by accepting appointment, be 
deemed to have undertaken to make available suffi-
cient time to enable the arbitration to be conducted 
and completed expeditiously.

(b) Each prospective arbitrator shall accept appointment in 
writing and shall communicate such acceptance to the 
Center.

(c) The Center shall notify the parties of the appointment of 
each member of the Tribunal and of the establishment 
of the Tribunal.
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Challenge of Arbitrators
Article 24

(a) Any arbitrator may be challenged by a party if circum-
stances exist that give rise to justifiable doubt as to the 
arbitrator’s impartiality or independence.

(b) A party may challenge an arbitrator whom it has nom-
inated or in whose nomination it concurred, only for 
reasons of which it becomes aware after the nomina-
tion has been made.

Article 25

A party challenging an arbitrator shall send notice to the 
Center, the Tribunal and the other party, stating the reasons 
for the challenge, within 15 days after being notified of that 
arbitrator’s appointment or after becoming aware of the 
circumstances that it considers give rise to justifiable doubt 
as to that arbitrator’s impartiality or independence.

Article 26

When an arbitrator has been challenged by a party, the 
other party shall have the right to respond to the challenge 
and shall, if it exercises this right, send, within 15 days after 
receipt of the notice referred to in Article 25, a copy of its 
response to the Center, the party making the challenge and 
any appointed arbitrator.

Article 27

The Tribunal may, in its discretion, suspend or continue the 
arbitral proceedings during the pendency of the challenge.

Article 28

The other party may agree to the challenge or the arbitrator 
may voluntarily withdraw.  In either case, the arbitrator 
shall be replaced without any implication that the grounds 
for the challenge are valid.

Article 29

If the other party does not agree to the challenge and the 
challenged arbitrator does not withdraw, the decision on 
the challenge shall be made by the Center in accordance 
with its internal procedures.  Such a decision is of an ad-
ministrative nature and shall be final.  The Center shall not 
be required to state reasons for its decision.

Release from Appointment
Article 30

At the arbitrator’s own request, an arbitrator may be 
released from appointment as arbitrator either with the 
consent of the parties or by the Center.

Article 31

Irrespective of any request by the arbitrator, the parties may 
jointly release the arbitrator from appointment as arbitra-
tor.  The parties shall promptly notify the Center of such 
release.

Article 32

At the request of a party or on its own motion, the Center 
may release an arbitrator from appointment as arbitrator 
if the arbitrator has become de jure or de facto unable to 
fulfill, or fails to fulfill, the duties of an arbitrator.  In such a 
case, the parties shall be offered the opportunity to express 
their views thereon and the provisions of Articles 26 to 29 
shall apply mutatis mutandis.

Replacement of an Arbitrator
Article 33

(a) Whenever necessary, a substitute arbitrator shall be 
appointed pursuant to the procedure provided for in 
Articles 15 to 19 that was applicable to the appoint-
ment of the arbitrator being replaced.

(b) In the event that an arbitrator nominated by a party has 
either been successfully challenged on grounds which 
were known or should have been known to that party 
at the time of nomination, or has been released from 
appointment as arbitrator in accordance with Article 
32, the Center shall have the discretion not to permit 
that party to make a new nomination.  If it chooses 
to exercise this discretion, the Center shall make the 
substitute appointment.

(c) Pending the replacement, the arbitral proceedings shall 
be suspended, unless otherwise agreed by the parties.

Article 34

Whenever a substitute arbitrator is appointed, the Tribu-
nal shall, having regard to any observations of the parties, 
determine in its sole discretion whether all or part of any 
prior hearings are to be repeated.



AtlAS Desk Book 2020

      Fourth Edition 591

Truncated Tribunal
Article 35

(a) If an arbitrator on a three-person Tribunal, though duly 
notified and without good cause, fails to participate 
in the work of the Tribunal, the two other arbitrators 
shall, unless a party has made an application under Ar-
ticle 32, have the power in their sole discretion to con-
tinue the arbitration and to make any award, order or 
other decision, notwithstanding the failure of the third 
arbitrator to participate.  In determining whether to 
continue the arbitration or to render any award, order 
or other decision without the participation of an arbi-
trator, the two other arbitrators shall take into account 
the stage of the arbitration, the reason, if any, expressed 
by the third arbitrator for such non-participation, and 
such other matters as they consider appropriate in the 
circumstances of the case.

(b) In the event that the two other arbitrators determine not 
to continue the arbitration without the participation of 
a third arbitrator, the Center shall, on proof satisfacto-
ry to it of the failure of the arbitrator to participate in 
the work of the Tribunal, declare the office vacant, and 
a substitute arbitrator shall be appointed by the Center 
in the exercise of the discretion defined in Article 33, 
unless the parties agree otherwise.

Pleas as to the Jurisdiction of the Tribunal
Article 36

(a) The Tribunal shall have the power to hear and deter-
mine objections to its own jurisdiction, including any 
objections with respect to form, existence, validity or 
scope of the Arbitration Agreement examined pursu-
ant to Article 61(c).

(b) The Tribunal shall have the power to determine the ex-
istence or validity of any contract of which the Arbitra-
tion Agreement forms part or to which it relates.

(c) A plea that the Tribunal does not have jurisdiction shall 
be raised not later than in the Statement of Defense 
or, with respect to a counter-claim or a set-off, the 
Statement of Defense thereto, failing which any such 
plea shall be barred in the subsequent arbitral proceed-
ings or before any court.  A plea that the Tribunal is 
exceeding the scope of its authority shall be raised as 
soon as the matter alleged to be beyond the scope of 
its authority is raised during the arbitral proceedings.  
The Tribunal may, in either case, admit a later plea if it 
considers the delay justified.

(d) The Tribunal may rule on a plea referred to in para-
graph (c) as a preliminary question or, in its sole 
discretion, decide on such a plea in the final award.

(e) A plea that the Tribunal lacks jurisdiction shall not pre-
clude the Center from administering the arbitration.

IV. CONDUCT OF THE ARBITRATION

General Powers of the Tribunal
Article 37

(a) Subject to Article 3, the Tribunal may conduct the arbi-
tration in such manner as it considers appropriate.

(b) In all cases, the Tribunal shall ensure that the parties are 
treated with equality and that each party is given a fair 
opportunity to present its case.

(c) The Tribunal shall ensure that the arbitral procedure 
takes place with due expedition.  It may, at the request 
of a party or on its own motion, extend in exceptional 
cases a period of time fixed by these Rules, by itself 
or agreed to by the parties.  In urgent cases, such an 
extension may be granted by the presiding arbitrator 
alone.

Place of Arbitration
Article 38

(a) Unless otherwise agreed by the parties, the place of 
arbitration shall be decided by the Center, taking into 
consideration any observations of the parties and the 
circumstances of the arbitration.

(b) The Tribunal may, after consultation with the parties, 
conduct hearings at any place that it considers appro-
priate. It may deliberate wherever it deems appropriate.

(c) The award shall be deemed to have been made at the 
place of arbitration.

Language of Arbitration
Article 39

(a) Unless otherwise agreed by the parties, the 
language of the arbitration shall be the language of the 
Arbitration Agreement, subject to the power of the 
Tribunal to determine otherwise, having regard to any 
observations of the parties and the circumstances of 
the arbitration.

(b) The Tribunal may order that any documents 
submitted in languages other than the language of arbi-
tration be accompanied by a translation in whole or in 
part into the language of arbitration.
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Preparatory Conference
Article 40

The Tribunal shall, in general within 30 days after its estab-
lishment, conduct a preparatory conference with the parties 
in any suitable format for the purpose of organizing and 
scheduling the subsequent proceedings in a time and cost 
efficient manner.

Statement of Claim
Article 41

(a) Unless the Statement of Claim accompanied the Request 
for Arbitration, the Claimant shall, within 30 days after 
receipt of notification from the Center of the establish-
ment of the Tribunal, communicate its Statement of 
Claim to the Respondent and to the Tribunal.

(b) The Statement of Claim shall contain a comprehensive 
statement of the facts and legal arguments supporting 
the claim, including a statement of the relief sought.

(c) The Statement of Claim shall, to as large an extent as 
possible, be accompanied by the evidence upon which 
the Claimant relies, together with a schedule of such 
evidence. Where the evidence is especially voluminous, 
the Claimant may add a reference to further evidence it 
is prepared to submit.

Statement of Defense
Article 42

(a) The Respondent shall, within 30 days after receipt of 
the Statement of Claim or within 30 days after receipt 
of notification from the Center of the establishment 
of the Tribunal, whichever occurs later, communicate 
its Statement of Defense to the Claimant and to the 
Tribunal.

(b) The Statement of Defense shall reply to the particulars 
of the Statement of Claim required pursuant to Article 
41(b).  The Statement of Defense shall be accompanied 
by the evidence upon which the Respondent relies, in 
the manner described in Article 41(c).

(c) Any counter-claim or set-off by the Respondent shall 
be made or asserted in the Statement of Defense or, in 
exceptional circumstances, at a later stage in the arbi-
tral proceedings if so determined by the Tribunal.  Any 
such counter-claim or set-off shall contain the same 
particulars as those specified in Article 41(b) and (c).

Further Written Statements
Article 43

(a) In the event that a counter-claim or set-off has been 
made or asserted, the Claimant shall reply to the 
particulars thereof.  Article 42(a) and (b) shall apply 
mutatis mutandis to such reply.

(b) The Tribunal may, in its discretion, allow or require 
further written statements.

Amendments to Claims or Defense
Article 44

Subject to any contrary agreement by the parties, a party 
may amend or supplement its claim, counter-claim, defense 
or set-off during the course of the arbitral proceedings, 
unless the Tribunal considers it inappropriate to allow 
such amendment having regard to its nature or the delay in 
making it and to the provisions of Article 37(b) and (c).

Communication Between Parties and Tribunal
Article 45

Except as otherwise provided in these Rules or permitted 
by the Tribunal, no party or anyone acting on its behalf 
may have any ex parte communication with any arbitrator 
with respect to any matter of substance relating to the arbi-
tration, it being understood that nothing in this paragraph 
shall prohibit ex parte communications which concern 
matters of a purely organizational nature, such as the physi-
cal facilities, place, date or time of the hearings.

Joinder
Article 46

At the request of a party, the Tribunal may order the 
joinder of an additional party to the arbitration provided 
all parties, including the additional party, agree.  Any such 
order shall take account of all relevant circumstances, 
including the stage reached in the arbitration.  The request 
shall be addressed together with the Request for Arbitra-
tion or the Answer to the Request, as the case may be, or, 
if a party becomes aware at a later stage of circumstances 
that it considers relevant for a joinder, within 15 days after 
acquiring that knowledge.

Consolidation
Article 47

Where an arbitration is commenced that concerns a subject 
matter substantially related to that in dispute in other 
arbitral proceedings pending under these Rules or involv-
ing the same parties, the Center may order, after consulting 
with all concerned parties and any Tribunal appointed in 
the pending proceedings, to consolidate the new arbitration 
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with the pending proceedings, provided all parties and any 
appointed Tribunal agree.  Such consolidation shall take 
into account all relevant circumstances, including the stage 
reached in the pending proceedings.

Interim Measures of Protection and Security for Claims 
and Costs
Article 48

(a) At the request of a party, the Tribunal may issue any 
provisional orders or take other interim measures it 
deems necessary, including injunctions and measures 
for the conservation of goods which form part of the 
subject matter in dispute, such as an order for their 
deposit with a third person or for the sale of perish-
able goods.  The Tribunal may make the granting of 
such measures subject to appropriate security being 
furnished by the requesting party.

(b) At the request of a party, the Tribunal may order the 
other party to provide security, in a form to be deter-
mined by the Tribunal, for the claim or counter-claim, 
as well as for costs referred to in Article 74.

(c) Measures and orders contemplated under this Article 
may take the form of an interim award.

(d) A request addressed by a party to a judicial authority 
for interim measures or for security for the claim or 
counter-claim, or for the implementation of any such 
measures or orders granted by the Tribunal, shall not 
be deemed incompatible with the Arbitration Agree-
ment, or deemed to be a waiver of that Agreement.

Emergency Relief Proceedings
Article 49

(a) Unless otherwise agreed by the parties, the provisions 
of this Article shall apply to arbitrations conducted 
under Arbitration Agreements entered on or after June 
1, 2014.

(b) A party seeking urgent interim relief prior to the es-
tablishment of the Tribunal may submit a request for 
such emergency relief to the Center.  The request for 
emergency relief shall include the particulars set out in 
Article 9(ii) to (iv), as well as a statement of the interim 
measures sought and the reasons why such relief is 
needed on an emergency basis.  The Center shall 
inform the other party of the receipt of the request for 
emergency relief.

(c) The date of commencement of the emergency relief 
proceedings shall be the date on which the request 
referred to in paragraph (b) is received by the Center.

(d) The request for emergency relief shall be subject to 
proof of payment of the administration fee and of the 
initial deposit of the emergency arbitrator’s fees in 
accordance with the Schedule of Fees applicable on 
the date of commencement of the emergency relief 
proceedings.

(e) Upon receipt of the request for emergency relief, the 
Center shall promptly, normally within two days, 
appoint a sole emergency arbitrator.  Articles 22 to 29 
shall apply mutatis mutandis whereby the periods of 
time referred to in Articles 25 and 26 shall be three 
days.

(f) The emergency arbitrator shall have the powers vested 
in the Tribunal under Article 36(a) and (b), including 
the authority to determine its own jurisdiction.  Article 
36(e) shall apply mutatis mutandis.

(g) The emergency arbitrator may conduct the proceedings 
in such manner as it considers appropriate, taking due 
account of the urgency of the request. The emergency 
arbitrator shall ensure that each party is given a fair op-
portunity to present its case. The emergency arbitrator 
may provide for proceedings by telephone conference 
or on written submissions as alternatives to a hearing.

(h) If the parties have agreed upon the place of arbitration, 
that place shall be the place of the emergency relief 
proceedings.  In the absence of such agreement, the 
place of the emergency relief proceedings shall be 
decided by the Center, taking into consideration any 
observations made by the parties and the circum- 
stances of the emergency relief proceedings.

(i) The emergency arbitrator may order any interim mea-
sure it deems necessary. The emergency arbitrator may 
make the granting of such orders subject to appropri-
ate security being furnished by the requesting party.  
Article 48(c) and (d) shall apply mutatis mutandis.  
Upon request, the emergency arbitrator may modify or 
terminate the order.

(j) The emergency arbitrator shall terminate emergency 
relief proceedings if arbitration is not commenced 
within 30 days from the date of commencement of the 
emergency relief proceedings.

(k) The costs of the emergency relief proceedings shall be 
initially fixed and apportioned by the emergency arbi-
trator in consultation with the Center, in accordance 
with the Schedule of Fees applicable on the date of 
commencement of the emergency relief proceedings, 
subject to the Tribunal’s power to make a final deter-
mination of the apportionment of such costs under 
Article 73(c).
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(l) Unless otherwise agreed by the parties, the emergency 
arbitrator may not act as an arbitrator in any arbitra-
tion relating to the dispute.

(m) The emergency arbitrator shall have no further powers 
to act once the Tribunal is established.  Upon request 
by a party, the Tribunal may modify or terminate any 
measure ordered by the emergency arbitrator.

Evidence
Article 50

(a) The Tribunal shall determine the admissibility, rele-
vance, materiality and weight of evidence.

(b) At any time during the arbitration, the Tribunal may, 
at the request of a party or on its own motion, order a 
party to produce such documents or other evidence as 
it considers necessary or appropriate and may order a 
party to make available to the Tribunal or to an expert 
appointed by it or to the other party any property in its 
possession or control for inspection or testing.

Experiments
Article 51

(a) A party may give notice to the Tribunal and to the other 
party at any reasonable time before a hearing that 
specified experiments have been conducted on which 
it intends to rely.  The notice shall specify the purpose 
of the experiment, a summary of the experiment, the 
method employed, the results and the conclusion.  The 
other party may by notice to the Tribunal request that 
any or all such experiments be repeated in its pres-
ence.  If the Tribunal considers such request justified, it 
shall determine the timetable for the repetition of the 
experiments.

(b) For the purposes of this Article, “experiments” shall 
include tests or other processes of verification.

Site Visits
Article 52

The Tribunal may, at the request of a party or on its own 
motion, inspect or require the inspection of any site, 
property, machinery, facility, production line, model, film, 
material, product or process as it deems appropriate.  A 
party may request such an inspection at any reasonable 
time prior to any hearing, and the Tribunal, if it grants such 
a request, shall determine the timing and arrangements for 
the inspection.

Agreed Primers and Models
Article 53

The Tribunal may, where the parties so agree, determine 
that they shall jointly provide:
(i) a technical primer setting out the background of the 

scientific, technical or other specialized information 
necessary to fully understand the matters in issue; and

(ii) models, drawings or other materials that the Tribunal 
or the parties require for reference purposes at any 
hearing.

Disclosure of Trade Secrets and Other Confidential 
Information
Article 54

(a) For the purposes of this Article, confidential informa-
tion shall mean any information, regardless of the 
medium in which it is expressed, which is:
(i) in the possession of a party;
(ii) not accessible to the public;
(iii) of commercial, financial or industrial significance; 

and
(iv) treated as confidential by the party possessing it.

(b) A party invoking the confidentiality of any information 
it wishes or is required to submit in the arbitration, 
including to an expert appointed by the Tribunal, shall 
make an application to have the information classified 
as confidential by notice to the Tribunal, with a copy 
to the other party.  Without disclosing the substance 
of the information, the party shall give in the notice 
the reasons for which it considers the information 
confidential.

(c) The Tribunal shall determine whether the information 
is to be classified as confidential and of such a nature 
that the absence of special measures of protection 
in the proceedings would be likely to cause serious 
harm to the party invoking its confidentiality.  If the 
Tribunal so determines, it shall decide under which 
conditions and to whom the confidential information 
may in part or in whole be disclosed and shall require 
any person to whom the confidential information is 
to be disclosed to sign an appropriate confidentiality 
undertaking.

(d) In exceptional circumstances, in lieu of itself determin-
ing whether the information is to be classified as con-
fidential and of such nature that the absence of special 
measures of protection in the proceedings would be 
likely to cause serious harm to the party invoking its 
confidentiality, the Tribunal may, at the request of a 
party or on its own motion and after consultation with 
the parties, designate a confidentiality advisor who will 
determine whether the information is to be so classi-
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fied, and, if so, decide under which conditions and to 
whom it may in part or in whole be disclosed.  Any 
such confidentiality advisor shall be required to sign an 
appropriate confidentiality undertaking.

(e) The Tribunal may also, at the request of a party 
or on its own motion, appoint the confidentiality advi-
sor as an expert in accordance with Article 57 in order 
to report to it, on the basis of the confidential infor-
mation, on specific issues designated by the Tribunal 
without disclosing the confidential information either 
to the party from whom the confidential information 
does not originate or to the Tribunal.

Hearings
Article 55

(a) If either party so requests, the Tribunal shall hold a 
hearing for the presentation of evidence by witnesses, 
including expert witnesses, or for oral argument or for 
both.  In the absence of a request, the Tribunal shall 
decide whether to hold such a hearing or hearings. If 
no hearings are held, the proceedings shall be con-
ducted on the basis of documents and other materials 
alone.

(b) In the event of a hearing, the Tribunal shall give the 
parties adequate advance notice of the date, time and 
place thereof.

(c) Unless the parties agree otherwise, all hearings shall be 
in private.

(d) The Tribunal shall determine whether and, if so, in what 
form a record shall be made of any hearing.

Witnesses
Article 56

(a) Before any hearing, the Tribunal may require either par-
ty to give notice of the identity of witnesses it wishes 
to call, whether witness of fact or expert witness, as 
well as of the subject matter of their testimony and its 
relevance to the issues.

(b) The Tribunal has discretion, on the grounds of redun-
dancy and irrelevance, to limit or refuse the appear-
ance of any witness.

(c) Any witness who gives oral evidence may be questioned, 
under the control of the Tribunal, by each of the par-
ties. The Tribunal may put questions at any stage of the 
examination of the witnesses.

(d) The testimony of witnesses may, either at the choice of 
a party or as directed by the Tribunal, be submitted in 

written form, whether by way of signed statements, 
sworn affidavits or otherwise, in which case the 
Tribunal may make the admissibility of the testimony 
conditional upon the witnesses being made available 
for oral testimony.

(e) A party shall be responsible for the practical arrange-
ments, cost and availability of any witness it calls.

(f) The Tribunal shall determine whether any witness shall 
retire during any part of the proceedings, particularly 
during the testimony of other witnesses.

Experts Appointed by the Tribunal
Article 57

(a) The Tribunal may, at the preparatory conference or at a 
later stage, and after consultation with the parties, ap-
point one or more independent experts to report to it 
on specific issues designated by the Tribunal. A copy of 
the expert’s terms of reference, established by the Tri-
bunal, having regard to any observations of the parties, 
shall be communicated to the parties. Any such expert 
shall be required to sign an appropriate confidentiality 
undertaking.

(b) Subject to Article 54, upon receipt of the expert’s report, 
the Tribunal shall communicate a copy of the report 
to the parties, which shall be given the opportunity to 
express, in writing, their opinion on the report. A party 
may, subject to Article 54, examine any document on 
which the expert has relied in such a report.

(c) At the request of a party, the parties shall be given the 
opportunity to question the expert at a hearing. At this 
hearing, the parties may present expert witnesses to 
testify on the points at issue.

(d) The opinion of any expert on the issue or issues sub-
mitted to the expert shall be subject to the Tribunal’s 
power of assessment of those issues in the context of all 
the circumstances of the case, unless the parties have 
agreed that the expert’s determination shall be conclu-
sive in respect of any specific issue.

Default
Article 58

(a) If the Claimant, without showing good cause, fails to 
submit its Statement of Claim in accordance with Arti-
cle 41, the Tribunal shall terminate the proceedings.

(b) If the Respondent, without showing good cause, fails 
to submit its Statement of Defense in accordance with 
Article 42, the Tribunal may nevertheless proceed with 
the arbitration and make the award.
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(c) The Tribunal may also proceed with the arbitration and 
make the award if a party, without showing good cause, 
fails to avail itself of the opportunity to present its case 
within the period of time determined by the Tribunal.

(d) If a party, without showing good cause, fails to comply 
with any provision of, or requirement under, these 
Rules or any direction given by the Tribunal, the Tribu-
nal may draw the inferences therefrom that it considers 
appropriate.

Closure of Proceedings
Article 59

(a) The Tribunal shall declare the proceedings closed when 
it is satisfied that the parties have had adequate oppor-
tunity to present submissions and evidence.

(b) The Tribunal may, if it considers it necessary owing to 
exceptional circumstances, decide, on its own motion 
or upon application of a party, to re-open the pro-
ceedings it declared to be closed at any time before the 
award is made.

Waiver
Article 60

A party which knows that any provision of these Rules, any 
requirement under the Arbitration Agreement, or any di-
rection given by the Tribunal, has not been complied with, 
and yet proceeds with the arbitration without promptly 
recording an objection to such non-compliance, shall be 
deemed to have waived its right to object.

V. AWARDS AND OTHER DECISIONS

Laws Applicable to the Substance of the Dispute, the 
Arbitration and the Arbitration Agreement
Article 61

(a) The Tribunal shall decide the substance of the dispute 
in accordance with the law or rules of law chosen by 
the parties. Any designation of the law of a given State 
shall be construed, unless otherwise expressed, as di-
rectly referring to the substantive law of that State and 
not to its conflict of laws rules. Failing a choice by the 
parties, the Tribunal shall apply the law or rules of law 
that it determines to be appropriate. In all cases, the 
Tribunal shall decide having due regard to the terms of 
any relevant contract and taking into account applica-
ble trade usages. The Tribunal may decide as amiable 
compositeur or ex aequo et bono only if the parties 
have expressly authorized it to do so.

(b) The law applicable to the arbitration shall be the arbitra-
tion law of the place of arbitration, unless the parties 

have expressly agreed on the application of another 
arbitration law and such agreement is permitted by the 
law of the place of arbitration.

(c) An Arbitration Agreement shall be regarded as effective 
if it conforms to the requirements concerning form, 
existence, validity and scope of either the law or rules 
of law applicable in accordance with paragraph (a), or 
the law applicable in accordance with paragraph (b).

Currency and Interest
Article 62

(a) Monetary amounts in the award may be expressed in 
any currency.

(b) The Tribunal may award simple or compound interest 
to be paid by a party on any sum awarded against that 
party. It shall be free to determine the interest at such 
rates as it considers to be appropriate, without being 
bound by legal rates of interest, and shall be free to de-
termine the period for which the interest shall be paid.

Decision-Making
Article 63

Unless the parties have agreed otherwise, where there is 
more than one arbitrator, any award, order or other deci-
sion of the Tribunal shall be made by a majority. In the ab-
sence of a majority, the presiding arbitrator shall make the 
award, order or other decision as if acting as sole arbitrator.

Form and Notification of Awards
Article 64

(a) The Tribunal may make separate awards on different 
issues at different times.

(b) The award shall be in writing and shall state the date on 
which it was made, as well as the place of arbitration in 
accordance with Article 38(a).

(c) The award shall state the reasons on which it is based, 
unless the parties have agreed that no reasons should 
be stated and the law applicable to the arbitration does 
not require the statement of such reasons.

(d) The award shall be signed by the arbitrator or arbi-
trators. The signature of the award by a majority of 
the arbitrators, or, in the case of Article 63, second 
sentence, by the presiding arbitrator, shall be sufficient. 
Where an arbitrator fails to sign, the award shall state 
the reason for the absence of the signature.
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(e) The Tribunal may consult the Center with regard to 
matters of form, particularly to ensure the enforceabil-
ity of the award.

(f) The award shall be communicated by the Tribunal to the 
Center in a number of originals sufficient to provide 
one for each party, the arbitrator or arbitrators and 
the Center. The Center shall formally communicate an 
original of the award to each party and the arbitrator 
or arbitrators.

(g) At the request of a party, the Center shall provide it, at 
cost, with a copy of the award certified by the Center. 
A copy so certified shall be deemed to comply with the 
requirements of Article IV(1)(a) of the Convention on 
the Recognition and Enforcement of Foreign Arbitral 
Awards, New York, June 10, 1958.

Time Period for Delivery of the Final Award
Article 65

(a) The arbitration should, wherever reasonably possible, 
be heard and the proceedings declared closed within 
not more than nine months after either the delivery of 
the Statement of Defense or the establishment of the 
Tribunal, whichever event occurs later. The final award 
should, wherever reasonably possible, be made within 
three months thereafter.

(b) If the proceedings are not declared closed within the 
period of time specified in paragraph (a), the Tribunal 
shall send the Center a status report on the arbitration, 
with a copy to each party. It shall send a further status 
report to the Center, and a copy to each party, at the 
end of each ensuing period of three months during 
which the proceedings have not been declared closed.

(c) If the final award is not made within three months after 
the closure of the proceedings, the Tribunal shall send 
the Center a written explanation for the delay, with a 
copy to each party. It shall send a further explanation, 
and a copy to each party, at the end of each ensuing 
period of one month until the final award is made.

Effect of Award
Article 66

(a) By agreeing to arbitration under these Rules, the parties 
undertake to carry out the award without delay, and 
waive their right to any form of appeal or recourse to a 
court of law or other judicial authority, insofar as such 
waiver may validly be made under the applicable law.

(b) The award shall be effective and binding on the parties 
as from the date it is communicated by the Center 
pursuant to Article 64(f), second sentence.

Settlement or Other Grounds for Termination
Article 67

(a) The Tribunal may suggest that the parties explore 
settlement at such times as the Tribunal may deem 
appropriate.

(b) If, before the award is made, the parties agree on a 
settlement of the dispute, the Tribunal shall terminate 
the arbitration and, if requested jointly by the parties, 
record the settlement in the form of a consent award. 
The Tribunal shall not be obliged to give reasons for 
such an award.

(c) If, before the award is made, the continuation of the 
arbitration becomes unnecessary or impossible for any 
reason not mentioned in paragraph (b), the Tribunal 
shall inform the parties of its intention to terminate 
the arbitration. The Tribunal shall have the power to 
issue such an order terminating the arbitration, unless 
a party raises justifiable grounds for objection within a 
period of time to be determined by the Tribunal.

(d) The consent award or the order for termination of the 
arbitration shall be signed by the arbitrator or arbi-
trators in accordance with Article 64(d) and shall be 
communicated by the Tribunal to the Center in a num-
ber of originals sufficient to provide one for each party, 
the arbitrator or arbitrators and the Center. The Center 
shall formally communicate an original of the consent 
award or the order for termination to each party and 
the arbitrator or arbitrators.

Correction of the Award and Additional Award
Article 68

(a) Within 30 days after receipt of the award, a party may, 
by notice to the Tribunal, with a copy to the Center 
and the other party, request the Tribunal to correct in 
the award any clerical, typographical or computation-
al errors. If the Tribunal considers the request to be 
justified, it shall make the correction within 30 days 
after receipt of the request. Any correction, which shall 
take the form of a separate memorandum, signed by 
the Tribunal in accordance with Article 64(d), shall 
become part of the award.

(b) The Tribunal may correct any error of the type referred 
to in paragraph (a) on its own initiative within 30 days 
after the date of the award.

(c) A party may, within 30 days after receipt of the award, 
by notice to the Tribunal, with a copy to the Center 
and the other party, request the Tribunal to make an 
additional award as to claims presented in the arbitral 
proceedings but not dealt with in the award. Before 
deciding on the request, the Tribunal shall give the 
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parties an opportunity to be heard. If the Tribunal 
considers the request to be justified, it shall, wherever 
reasonably possible, make the additional award within 
60 days of receipt of the request.

VI. FEES AND COSTS

Fees of the Center
Article 69

(a) The Request for Arbitration shall be subject to the 
payment to the Center of a non-refundable registration 
fee. The amount of the registration fee shall be fixed in 
the Schedule of Fees applicable on the date on which 
the Request for Arbitration is received by the Center.

(b) Any counter-claim by a Respondent shall be subject to 
the payment to the Center of a non-refundable regis-
tration fee. The amount of the registration fee shall be 
fixed in the Schedule of Fees applicable on the date on 
which the Request for Arbitration is received by the 
Center.

(c) No action shall be taken by the Center on a Request for 
Arbitration or counter-claim until the registration fee 
has been paid.

(d) If a Claimant or Respondent fails, within 15 days after 
a reminder in writing from the Center, to pay the reg-
istration fee, it shall be deemed to have withdrawn its 
Request for Arbitration or counter-claim, as the case 
may be.

Article 70

(a) An administration fee shall be payable by the Claimant 
to the Center within 30 days after the Claimant has 
received notification from the Center of the amount to 
be paid.

(b) In the case of a counter-claim, an administration fee 
shall also be payable by the Respondent to the Center 
within 30 days after the Respondent has received noti-
fication from the Center of the amount to be paid.

(c) The amount of the administration fee shall be calculated 
in accordance with the Schedule of Fees applicable on 
the date of commencement of the arbitration.

(d) Where a claim or counter-claim is increased, the 
amount of the administration fee may be increased 
in accordance with the Schedule of Fees applicable 
under paragraph (c), and the increased amount shall 
be payable by the Claimant or the Respondent, as the 
case may be.

(e) If a party fails, within 15 days after a reminder in 
writing from the Center, to pay any administration fee 
due, it shall be deemed to have withdrawn its claim 
or counter-claim, or its increase in claim or count-
er-claim, as the case may be.

(f) The Tribunal shall, in a timely manner, inform the Cen-
ter of the amount of the claim and any counter-claim, 
as well as any increase thereof.

Fees of the Arbitrators
Article 71

The amount and currency of the fees of the arbitrators and 
the modalities and timing of their payment shall be fixed 
by the Center, after consultation with the arbitrators and 
the parties, in accordance with the Schedule of Fees appli-
cable on the date on which the Request for Arbitration is 
received by the Center.

Deposits
Article 72

(a) Upon receipt of notification from the Center of the 
establishment of the Tribunal, the Claimant and the 
Respondent shall each deposit an equal amount as an 
advance for the costs of arbitration referred to in Arti-
cle 73. The amount of the deposit shall be determined 
by the Center.

(b) In the course of the arbitration, the Center may require 
that the parties make supplementary deposits.

(c) If the required deposits are not paid in full within 30 
days after receipt of the corresponding notification, the 
Center shall so inform the parties in order that one or 
other of them may make the required payment.

(d) Where the amount of the counter-claim greatly exceeds 
the amount of the claim or involves the examination 
of significantly different matters, or where it otherwise 
appears appropriate in the circumstances, the Center 
in its discretion may establish two separate deposits 
on account of claim and counter-claim.  If separate 
deposits are established, the totality of the deposit on 
account of claim shall be paid by the Claimant and 
the totality of the deposit on account of counter-claim 
shall be paid by the Respondent.

(e) If a party fails, within 15 days after a reminder in 
writing from the Center, to pay the required deposit, it 
shall be deemed to have withdrawn the relevant claim 
or counter-claim.

(f) After the award has been made, the Center shall, in ac-
cordance with the award, render an accounting to the 
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parties of the deposits received and return any unex-
pended balance to the parties or require the payment 
of any amount owing from the parties.

Award of Costs of Arbitration
Article 73

(a) In its award, the Tribunal shall fix the costs of arbitra-
tion, which shall consist of:
(i) the arbitrators’ fees;
(ii) the properly incurred travel, communication and 

other expenses of the arbitrators;
(iii) the costs of expert advice and such other assistance 

required by the Tribunal pursuant to these Rules; 
and

(iv) such other expenses as are necessary for the con-
duct of the arbitration proceedings, such as the 
cost of meeting and hearing facilities.

(b) The aforementioned costs shall, as far as possible, be 
debited from the deposits required under Article 72.

(c) The Tribunal shall, subject to any agreement of the 
parties, apportion the costs of arbitration and the reg-
istration and administration fees of the Center between 
the parties in the light of all the circumstances and the 
outcome of the arbitration.

Award of Costs Incurred by a Party
Article 74

In its award, the Tribunal may, subject to any contrary 
agreement by the parties and in the light of all the circum-
stances and the outcome of the arbitration, order a party 
to pay the whole or part of reasonable expenses incurred 
by the other party in presenting its case, including those 
incurred for legal representatives and witnesses.

VII. CONFIDENTIALITY

Confidentiality of the Existence of the Arbitration
Article 75

(a) Except to the extent necessary in connection with a 
court challenge to the arbitration or an action for 
enforcement of an award, no information concerning 
the existence of an arbitration may be unilaterally dis-
closed by a party to any third party unless it is required 
to do so by law or by a competent regulatory body, and 
then only:
(i) by disclosing no more than what is legally required; 

and
(ii) by furnishing to the Tribunal and to the other par-

ty, if the disclosure takes place during the arbitra-
tion, or to the other party alone, if the disclosure 

takes place after the termination of the arbitration, 
details of the disclosure and an explanation of the 
reason for it.

(b) Notwithstanding paragraph (a), a party may disclose to 
a third party the names of the parties to the arbitration 
and the relief requested for the purpose of satisfying 
any obligation of good faith or candor owed to that 
third party.

Confidentiality of Disclosures Made During the 
Arbitration
Article 76

(a) In addition to any specific measures that may be 
available under Article 54, any documentary or other 
evidence given by a party or a witness in the arbitration 
shall be treated as confidential and, to the extent that 
such evidence describes information that is not in the 
public domain, shall not be used or disclosed to any 
third party by a party whose access to that information 
arises exclusively as a result of its participation in the 
arbitration for any purpose without the consent of the 
parties or order of a court having jurisdiction.

(b) For the purposes of this Article, a witness called by a 
party shall not be considered to be a third party.  To 
the extent that a witness is given access to evidence or 
other information obtained in the arbitration in order 
to prepare the witness’s testimony, the party calling 
such witness shall be responsible for the maintenance 
by the witness of the same degree of confidentiality as 
that required of the party.

Confidentiality of the Award
Article 77

The award shall be treated as confidential by the parties and 
may only be disclosed to a third party if and to the extent 
that:
(i) the parties consent; or
(ii) it falls into the public domain as a result of an action be-

fore a national court or other competent authority; or
(iii) it must be disclosed in order to comply with a legal re-

quirement imposed on a party or in order to establish 
or protect a party’s legal rights against a third party.

Maintenance of Confidentiality by the Center and 
Arbitrator
Article 78

(a) Unless the parties agree otherwise, the Center and the 
arbitrator shall maintain the confidentiality of the 
arbitration, the award and, to the extent that they 
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describe information that is not in the public domain, 
any documentary or other evidence disclosed during 
the arbitration, except to the extent necessary in con-
nection with a court action relating to the award, or as 
otherwise required by law.

(b) Notwithstanding paragraph (a), the Center may include 
information concerning the arbitration in any aggre-
gate statistical data that it publishes concerning its 
activities, provided that such information does not 
enable the parties or the particular circumstances of 
the dispute to be identified.

VIII. MISCELLANEOUS

Exclusion of Liability
Article 79

Except in respect of deliberate wrongdoing, the arbitrator 
or arbitrators, WIPO and the Center shall not be liable 
to a party for any act or omission in connection with the 
arbitration.

Waiver of Defamation
Article 80

The parties and, by acceptance of appointment, the arbitra-
tor agree that any statements or comments, whether written 
or oral, made or used by them or their representatives in 
preparation for or in the course of the arbitration shall not 
be relied upon to found or maintain any action for defama-
tion, libel, slander or any related complaint, and this Article 
may be pleaded as a bar to any such action.

WIPO Expedited Arbitration Rules 

I. GENERAL PROVISIONS

Abbreviated Expressions
Article 1

In these Rules:
“Arbitration Agreement” means an agreement by the 
parties to submit to arbitration all or certain disputes that 
have arisen or that may arise between them; an Arbitration 
Agreement may be in the form of an arbitration clause in a 
contract or in the form of a separate contract;
“Claimant” means the party initiating an arbitration;
“Respondent” means the party against which the arbitration 
is initiated, as named in the Request for Arbitration;
“Tribunal” means the sole arbitrator;
“WIPO” means the World Intellectual Property Organiza-
tion;
“Center” means the WIPO Arbitration and Mediation 
Center.

Words used in the singular include the plural and vice 
versa, as the context may require.

Scope of Application of Rules
Article 2

Where an Arbitration Agreement provides for arbitration 
under the WIPO Expedited Arbitration Rules, these Rules 
shall be deemed to form part of that Arbitration Agreement 
and the dispute shall be settled in accordance with these 
Rules, as in effect on the date of the commencement of the 
arbitration, unless the parties have agreed otherwise.

Article 3

(a) These Rules shall govern the arbitration, except that, 
where any of these Rules is in conflict with a provision 
of the law applicable to the arbitration from which the 
parties cannot derogate, that provision shall prevail.

(b) The law applicable to the arbitration shall be deter-
mined in accordance with Article 55(b).

Notices and Periods of Time
Article 4

(a) Any notice or other communication that may or is re-
quired to be given under these Rules shall be in writing 
and shall be delivered by expedited postal or courier 
service, e-mail or other means of communication that 
provide a record thereof.

(b) A party’s last known residence or place of business shall 
be a valid address for the purpose of any notice or oth-
er communication in the absence of any notification of 
a change by that party.  Communications may in any 
event be addressed to a party in the manner stipulated 
or, failing such a stipulation, according to the practice 
followed in the course of the dealings between the 
parties.

(c) For the purpose of determining the date of commence-
ment of a time limit, a notice or other communication 
shall be deemed to have been received on the day it is 
delivered in accordance with paragraphs (a) and (b) of 
this Article.

(d) For the purpose of determining compliance with a 
time limit, a notice or other communication shall be 
deemed to have been sent, made or transmitted if it is 
dispatched, in accordance with paragraphs (a) and (b) 
of this Article, prior to or on the day of the expiration 
of the time limit.
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(e) For the purpose of calculating a period of time under 
these Rules, such period shall begin to run on the day 
following the day when a notice or other communi-
cation is received.  If the last day of such period is an 
official holiday or a non-business day at the residence 
or place of business of the addressee, the period is ex-
tended until the first business day that follows.  Official 
holidays or non-business days occurring during the 
running of the period of time are included in calculat-
ing the period.

(f) The parties may agree to reduce or extend the periods of 
time referred to in Articles 11, 14(b)(iii), 37(a), 49(b) 
and 51(a).

(g) The Center may, at the request of a party or on its own 
motion, extend the periods of time referred to in 
Articles 11, 14(b)(iii), 37(a), 49(b), 51(a), 62(d), 63(e) 
and 65(e).

(h) The Center may, in consultation with the parties, reduce 
the period of time referred to in Article 11.

Documents Required to be Submitted to the Center
Article 5

(a) Until the notification by the Center of the establishment 
of the Tribunal, any written statement, notice or other 
communication required or allowed under these Rules 
shall be submitted by a party to the Center and a copy 
thereof shall at the same time be transmitted by that 
party to the other party.

(b) Any written statement, notice or other communication 
so sent to the Center shall be sent in a number of cop-
ies equal to the number required to provide one copy 
for the Tribunal and one for the Center.

(c) After the notification by the Center of the establishment 
of the Tribunal, any written statements, notices or 
other communications shall be submitted by a party 
directly to the Tribunal and a copy thereof shall at the 
same time be supplied by that party to the other party.

(d) The Tribunal shall send to the Center a copy of each 
order or other decision that it makes.

II. COMMENCEMENT OF THE ARBITRATION

Request for Arbitration
Article 6

The Claimant shall transmit the Request for Arbitration to 
the Center and to the Respondent.

Article 7

The date of commencement of the arbitration shall be the 
date on which the Request for Arbitration, together with 
the Statement of Claim as required by Article 10, is received 
by the Center.

Article 8

The Center shall inform the Claimant and the Respondent 
of the receipt by it of the Request for Arbitration and State-
ment of Claim and of the date of the commencement of the 
arbitration.

Article 9

The Request for Arbitration shall contain:
(i) a demand that the dispute be referred to arbitration 

under the WIPO Expedited Arbitration Rules;
(ii) the names, addresses and telephone, e-mail or other 

communication references of the parties and of the 
representative of the Claimant;

(iii) a copy of the Arbitration Agreement and, if applicable, 
any separate choice-of-law clause; and

(iv) any observations that the Claimant considers useful in 
connection with Articles 14 and 15.

Article 10

The Request for Arbitration shall be accompanied by the 
Statement of Claim in conformity with Article 35(a) and 
(b).

Answer to the Request and Statement of Defense
Article 11

Within 20 days from the date on which the Respondent 
receives the Request for Arbitration and Statement of 
Claim from the Claimant, the Respondent shall address to 
the Center and to the Claimant an Answer to the Request 
which shall contain comments on any of the items in the 
Request for Arbitration.

Article 12

The Answer to the Request shall be accompanied by the 
Statement of Defense in conformity with Article 36(a) and 
(b).

Representation
Article 13

(a) The parties may be represented by persons of their 
choice, irrespective of, in particular, nationality or 
professional qualification.  The names, addresses and 
telephone, e-mail or other communication referenc-
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es of representatives shall be communicated to the 
Center, the other party and, after its establishment, the 
Tribunal.

(b) Each party shall ensure that its representatives have 
sufficient time available to enable the arbitration to 
proceed expeditiously.

(c) The parties may also be assisted by persons of their 
choice.

III. COMPOSITION AND ESTABLISHMENT OF THE 
TRIBUNAL

Number and Appointment of Arbitrators
Article 14

(a) The Tribunal shall consist of a sole arbitrator who shall 
be nominated by the parties, subject to confirmation 
of the appointment by the Center in accordance with 
Articles 17 and 18.  The appointment shall be effective 
upon the Center’s notification to the parties.

(b) If the nomination of the arbitrator is not made within 
15 days after the commencement of the arbitration, the 
appointment shall take place in accordance with the 
following procedure:
(i) The Center shall send to each party an identical list 

of candidates.  The list shall normally comprise the 
names of at least three candidates in alphabetical 
order. The list shall include or be accompanied by 
a statement of each candidate’s qualifications.  If 
the parties have agreed on any particular qualifica-
tions, the list shall contain the names of candidates 
that satisfy those qualifications.

(ii) Each party shall have the right to delete the name 
of any candidate or candidates to whose appoint-
ment it objects and shall number any remaining 
candidates in order of preference.

(iii) Each party shall return the marked list to the Cen-
ter within seven days after the date on which the 
list is received by it.  Any party failing to return 
a marked list within that period of time shall be 
deemed to have assented to all candidates appear-
ing on the list.

(iv) As soon as possible after receipt by it of the lists 
from the parties, or failing this, after the expiration 
of the period of time specified in the previous sub-
paragraph, the Center shall, taking into account 
the preferences and objections expressed by the 
parties, appoint a person from the list as arbitrator.

(v) If the lists which have been returned do not show 
a person who is acceptable as arbitrator to both 
parties, the Center shall be authorized to appoint 
the arbitrator.  The Center shall similarly be 
authorized to do so if a person is not able or does 

not wish to accept the Center’s invitation to be the 
arbitrator, or if there appear to be other reasons 
precluding that person from being the arbitrator, 
and there does not remain on the lists a person 
who is acceptable as arbitrator to both parties.

(c) Notwithstanding the procedure provided in paragraph 
(b), the Center shall be authorized to appoint the 
arbitrator otherwise if it determines in its discretion 
that the procedure described in that paragraph is not 
appropriate for the case.

Nationality of Arbitrator
Article 15

(a) An agreement of the parties concerning the nationality 
of the arbitrator shall be respected.

(b) If the parties have not agreed on the nationality of the 
arbitrator, the arbitrator shall, in the absence of special 
circumstances, such as the need to appoint a person 
having particular qualifications, be a national of a 
country other than the countries of the parties.

Communication Between Parties and Candidates for 
Appointment as Arbitrator
Article 16

No party or anyone acting on its behalf shall have any ex 
parte communication with any candidate for appointment 
as arbitrator except to discuss the candidate’s qualifications, 
availability or independence in relation to the parties.

Impartiality and Independence
Article 17

(a) The arbitrator shall be impartial and independent.

(b) The prospective arbitrator shall, before accepting ap-
pointment, disclose to the parties and the Center any 
circumstances that might give rise to justifiable doubt 
as to the arbitrator’s impartiality or independence, or 
confirm in writing that no such circumstances exist.

(c) If, at any stage during the arbitration, new circum-
stances arise that might give rise to justifiable doubt 
as to the arbitrator’s impartiality or independence, the 
arbitrator shall promptly disclose such circumstances 
to the parties and the Center.

Availability, Acceptance and Notification
Article 18

(a) The arbitrator shall, by accepting appointment, be 
deemed to have undertaken to make available suffi-
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cient time to enable the arbitration to be conducted 
and completed expeditiously.

(b) The prospective arbitrator shall accept appointment in 
writing and shall communicate such acceptance to the 
Center.

(c) The Center shall notify the parties of the establishment 
of the Tribunal.

Challenge of Arbitrator
Article 19

(a) The arbitrator may be challenged by a party if circum-
stances exist that give rise to justifiable doubt as to the 
arbitrator’s impartiality or independence.

(b) A party may challenge an arbitrator in whose nomina-
tion it concurred, only for reasons of which it becomes 
aware after the nomination has been made.

Article 20

A party challenging the arbitrator shall send notice to the 
Center, the Tribunal and the other party, stating the reasons 
for the challenge, within seven days after being notified of 
the arbitrator’s appointment pursuant to Article 18(c) or 
after becoming aware of the circumstances that it considers 
give rise to justifiable doubt as to the arbitrator’s impartiali-
ty or independence.
Article 21

When the arbitrator has been challenged by a party, the 
other party shall have the right to respond to the challenge 
and shall, if it exercises this right, send, within seven days 
after receipt of the notice referred to in Article 20, a copy of 
its response to the Center, the party making the challenge 
and the arbitrator.

Article 22

The Tribunal may, in its discretion, suspend or continue the 
arbitral proceedings during the pendency of the challenge.

Article 23

The other party may agree to the challenge or the arbitrator 
may voluntarily withdraw.  In either case, the arbitrator 
shall be replaced without any implication that the grounds 
for the challenge are valid.

Article 24

If the other party does not agree to the challenge and the 
arbitrator does not withdraw, the decision on the challenge 
shall be made by the Center in accordance with its internal 

procedures.  Such a decision is of an administrative nature 
and shall be final.  The Center shall not be required to state 
reasons for its decision.

Release from Appointment
Article 25

At the arbitrator’s own request, the arbitrator may be 
released from appointment as arbitrator either with the 
consent of the parties or by the Center.

Article 26

Irrespective of any request by the arbitrator, the parties may 
jointly release the arbitrator from appointment as arbitrator.  
The parties shall promptly notify the Center of such release.

Article 27

At the request of a party or on its own motion, the Center 
may release the arbitrator from appointment as arbitrator 
if the arbitrator has become de jure or de facto unable to 
fulfill, or fails to fulfill, the duties of an arbitrator. In such a 
case, the parties shall be offered the opportunity to express 
their views thereon and the provisions of Articles 21 to 24 
shall apply mutatis mutandis.

Replacement of Arbitrator
Article 28

(a) Whenever necessary, a substitute arbitrator shall be 
appointed pursuant to the procedure provided for in 
Article 14 that was applicable to the appointment of 
the arbitrator being replaced.

(b) Pending the replacement, the arbitral proceedings shall 
be suspended, unless otherwise agreed by the parties.

Article 29

Whenever a substitute arbitrator is appointed, the Tribu-
nal shall, having regard to any observations of the parties, 
determine in its sole discretion whether all or part of any 
prior hearings are to be repeated.

Pleas as to the Jurisdiction of the Tribunal
Article 30

(a) The Tribunal shall have the power to hear and deter-
mine objections to its own jurisdiction, including any 
objections with respect to form, existence, validity or 
scope of the Arbitration Agreement examined pursu-
ant to Article 55(c).

(b) The Tribunal shall have the power to determine the ex-
istence or validity of any contract of which the Arbitra-
tion Agreement forms part or to which it relates.
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(c) A plea that the Tribunal does not have jurisdiction shall 
be raised not later than in the Statement of Defense 
or, with respect to a counter-claim or a set-off, the 
Statement of Defense thereto, failing which any such 
plea shall be barred in the subsequent arbitral proceed-
ings or before any court.  A plea that the Tribunal is 
exceeding the scope of its authority shall be raised as 
soon as the matter alleged to be beyond the scope of 
its authority is raised during the arbitral proceedings.  
The Tribunal may, in either case, admit a later plea if it 
considers the delay justified.

(d) The Tribunal may rule on a plea referred to in para-
graph 

(c) as a preliminary question or, in its sole discretion, de-
cide on such a plea in the final award.

(e) A plea that the Tribunal lacks jurisdiction shall not pre-
clude the Center from administering the arbitration.

IV. CONDUCT OF THE ARBITRATION

General Powers of the Tribunal
Article 31

(a) Subject to Article 3, the Tribunal may conduct the arbi-
tration in such manner as it considers appropriate.

(b) In all cases, the Tribunal shall ensure that the parties are 
treated with equality and that each party is given a fair 
opportunity to present its case.

(c) The Tribunal shall ensure that the arbitral procedure 
takes place with due expedition.  It may, at the request 
of a party or on its own motion, extend in exceptional 
cases a period of time fixed by these Rules, by itself or 
agreed to by the parties.

Place of Arbitration
Article 32

(a) Unless otherwise agreed by the parties, the place of 
arbitration shall be decided by the Center, taking into 
consideration any observations of the parties and the 
circumstances of the arbitration.

(b) The Tribunal may, after consultation with the parties, 
conduct hearings at any place that it considers appro-
priate.  It may deliberate wherever it deems appropri-
ate.

(c) The award shall be deemed to have been made at the 
place of arbitration.

Language of Arbitration
Article 33

(a) Unless otherwise agreed by the parties, the language of 
the arbitration shall be the language of the Arbitration 
Agreement, subject to the power of the Tribunal to de-
termine otherwise, having regard to any observations 
of the parties and the circumstances of the arbitration.

(b) The Tribunal may order that any documents submitted 
in languages other than the language of arbitration be 
accompanied by a translation in whole or in part into 
the language of arbitration.

Preparatory Conference
Article 34

The Tribunal shall, in general within 15 days after its 
establishment, conduct a preparatory conference with the 
parties in any suitable format for the purpose of organizing 
and scheduling the subsequent proceedings in a time and 
cost efficient manner.

Statement of Claim
Article 35

(a) The Statement of Claim shall contain a comprehensive 
statement of the facts and legal arguments supporting 
the claim, including a statement of the relief sought.

(b) The Statement of Claim shall, to as large an extent as 
possible, be accompanied by the evidence upon which 
the Claimant relies, together with a schedule of such 
evidence. Where the evidence is especially volumi-
nous, the Claimant may add a reference to further 
evidence it is prepared to submit.

Statement of Defense
Article 36

(a) The Statement of Defense shall reply to the particulars 
of the Statement of Claim required pursuant to Article 
35(a).  The Statement of Defense shall be accompanied 
by the evidence upon which the Respondent relies, in 
the manner described in Article 35(b).

(b) Any counter-claim or set-off by the Respondent shall 
be made or asserted in the Statement of Defense or, in 
exceptional circumstances, at a later stage in the arbi-
tral proceedings if so determined by the Tribunal.  Any 
such counter-claim or set-off shall contain the same 
particulars as those specified in Article 35(a) and (b).
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Further Written Statements
Article 37

(a) In the event that a counter-claim or set-off has been 
made or asserted, the Claimant shall reply to the 
particulars thereof within 20 days from the date on 
which the Claimant receives such counter-claim or 
set-off.  Article 36(a) shall apply mutatis mutandis to 
such reply.

(b) The Tribunal may, in its discretion, allow or require 
further written statements.

Amendments to Claims or Defense
Article 38

Subject to any contrary agreement by the parties, a party 
may amend or supplement its claim, counter-claim, defense 
or set-off during the course of the arbitral proceedings, 
unless the Tribunal considers it inappropriate to allow such 
amendment having regard to its nature or the delay in mak-
ing it and to the provisions of Article 31(b) and (c).

Communication Between Parties and Tribunal
Article 39

Except as otherwise provided in these Rules or permitted 
by the Tribunal, no party or anyone acting on its behalf may 
have any ex parte communication with the Tribunal with 
respect to any matter of substance relating to the arbitra-
tion, it being understood that nothing in this paragraph 
shall prohibit ex parte communications that concern mat-
ters of a purely organizational nature, such as the physical 
facilities, place, date or time of the hearings.

Joinder
Article 40

At the request of a party, the Tribunal may order the joinder 
of an additional party to the arbitration provided all parties, 
including the additional party, agree.  Any such order 
shall take account of all relevant circumstances, including 
the stage reached in the arbitration.  The request shall be 
addressed together with the Request for Arbitration or the 
Answer to the Request, as the case may be, or, if a party 
becomes aware at a later stage of circumstances that it con-
siders relevant for a joinder, within 15 days after acquiring 
that knowledge.

Consolidation
Article 41

Where an arbitration is commenced that concerns a subject 
matter substantially related to that in dispute in other 
arbitral proceedings pending under these Rules or involv-
ing the same parties, the Center may order, after consulting 

with all concerned parties and any Tribunal appointed in 
the pending proceedings, to consolidate the new arbitration 
with the pending proceedings, provided all parties and any 
appointed Tribunal agree.  Such consolidation shall take 
into account all relevant circumstances, including the stage 
reached in the pending proceedings.

Interim Measures of Protection and Security for Claims 
and Costs
Article 42

(a) At the request of a party, the Tribunal may issue any 
provisional orders or take other interim measures it 
deems necessary, including injunctions and measures 
for the conservation of goods which form part of the 
subject matter in dispute, such as an order for their 
deposit with a third person or for the sale of perish-
able goods.  The Tribunal may make the granting of 
such measures subject to appropriate security being 
furnished by the requesting party.

(b) At the request of a party, the Tribunal may order the 
other party to provide security, in a form to be deter-
mined by the Tribunal, for the claim or counter-claim, 
as well as for costs referred to in Article 67.

(c) Measures and orders contemplated under this Article 
may take the form of an interim award.

(d) A request addressed by a party to a judicial authority 
for interim measures or for security for the claim or 
counter-claim, or for the implementation of any such 
measures or orders granted by the Tribunal, shall not 
be deemed incompatible with the Arbitration Agree-
ment, or deemed to be a waiver of that Agreement.

Emergency Relief Proceedings
Article 43

(a) Unless otherwise agreed by the parties, the provisions 
of this Article shall apply to arbitrations conducted 
under Arbitration Agreements entered on or after June 
1, 2014.

(b) A party seeking urgent interim relief prior to the 
establishment of the Tribunal may submit a request 
for such emergency relief to the Center.  The request 
for emergency relief shall include the particulars set 
out in Article 9(ii) to (iv), as well as a statement of the 
interim measures sought and the reasons why such re-
lief is needed on an emergency basis. The Center shall 
inform the other party of the receipt of the request for 
emergency relief.
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(c) The date of commencement of the emergency relief 
proceedings shall be the date on which the request 
referred to in paragraph (b) is received by the Center.

(d) The request for emergency relief shall be subject to 
proof of payment of the administration fee and of the 
initial deposit of the emergency arbitrator’s fees in 
accordance with the Schedule of Fees applicable on 
the date of commencement of the emergency relief 
proceedings.

(e) Upon receipt of the request for emergency relief, the 
Center shall promptly, normally within two days, 
appoint a sole emergency arbitrator.  Articles 17 to 24 
shall apply mutatis mutandis whereby the periods of 
time referred to in Articles 20 and 21 shall be three 
days.

(f) The emergency arbitrator shall have the powers vested 
in the Tribunal under Article 30(a) and (b), including 
the authority to determine its own jurisdiction.  Article 
30(e) shall apply mutatis mutandis.

(g) The emergency arbitrator may conduct the proceedings 
in such manner as it considers appropriate, taking due 
account of the urgency of the request.  The emergency 
arbitrator shall ensure that each party is given a fair op-
portunity to present its case.  The emergency arbitrator 
may provide for proceedings by telephone conference 
or on written submissions as alternatives to a hearing.

(h) If the parties have agreed upon the place of arbitration, 
that place shall be the place of the emergency relief 
proceedings.  In the absence of such agreement, the 
place of the emergency relief proceedings shall be 
decided by the Center, taking into consideration any 
observations made by the parties and the circumstanc-
es of the emergency relief proceedings.

(i) The emergency arbitrator may order any interim mea-
sure it deems necessary.  The emergency arbitrator may 
make the granting of such orders subject to appropri-
ate security being furnished by the requesting party.  
Article 42(c) and (d) shall apply mutatis mutandis.  
Upon request, the emergency arbitrator may modify or 
terminate the order.

(j) The emergency arbitrator shall terminate emergency 
relief proceedings if arbitration is not commenced 
within 30 days from the date of commencement of the 
emergency relief proceedings.

(k) The costs of the emergency relief proceedings shall be 
initially fixed and apportioned by the emergency arbi-
trator in consultation with the Center, in accordance 
with the Schedule of Fees applicable on the date of 
commencement of the emergency relief proceedings, 

subject to the Tribunal’s power to make a final deter-
mination of the apportionment of such costs under 
Article 66(c).

(l) Unless otherwise agreed by the parties, the emergency 
arbitrator may not act as an arbitrator in any arbitra-
tion relating to the dispute.

(m) The emergency arbitrator shall have no further powers 
to act once the Tribunal is established.  Upon request 
by a party, the Tribunal may modify or terminate any 
measure ordered by the emergency arbitrator.

Evidence
Article 44

(a) The Tribunal shall determine the admissibility, rele-
vance, materiality and weight of evidence.

(b) At any time during the arbitration, the Tribunal may, 
at the request of a party or on its own motion, order a 
party to produce such documents or other evidence as 
it considers necessary or appropriate and may order a 
party to make available to the Tribunal or to an expert 
appointed by it or to the other party any property in its 
possession or control for inspection or testing.

Experiments
Article 45

(a) A party may give notice to the Tribunal and to the other 
party at any reasonable time before a hearing that 
specified experiments have been conducted on which 
it intends to rely.  The notice shall specify the purpose 
of the experiment, a summary of the experiment, the 
method employed, the results and the conclusion.  The 
other party may by notice to the Tribunal request that 
any or all such experiments be repeated in its pres-
ence.  If the Tribunal considers such request justified, it 
shall determine the timetable for the repetition of the 
experiments.

(b) For the purposes of this Article, “experiments” shall 
include tests or other processes of verification.

Site Visits
Article 46

The Tribunal may, at the request of a party or on its own 
motion, inspect or require the inspection of any site, 
property, machinery, facility, production line, model, film, 
material, product or process as it deems appropriate.  A 
party may request such an inspection at any reasonable 
time prior to any hearing, and the Tribunal, if it grants such 
a request, shall determine the timing and arrangements for 
the inspection.
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Agreed Primers and Models
Article 47

The Tribunal may, where the parties so agree, determine 
that they shall jointly provide:
(i) a technical primer setting out the background of the 

scientific, technical or other specialized information 
necessary to understand fully the matters in issue; and

(ii) models, drawings or other materials that the Tribunal 
or the parties require for reference purposes at any 
hearing.

Disclosure of Trade Secrets and Other Confidential 
Information
Article 48

(a) For the purposes of this Article, confidential informa-
tion shall mean any information, regardless of the 
medium in which it is expressed, which is:
(i) in the possession of a party;
(ii) not accessible to the public;
(iii) of commercial, financial or industrial significance; 

and
(iv) treated as confidential by the party possessing it.

(b) A party invoking the confidentiality of any information 
it wishes or is required to submit in the arbitration, 
including to an expert appointed by the Tribunal, shall 
make an application to have the information classified 
as confidential by notice to the Tribunal, with a copy 
to the other party.  Without disclosing the substance of 
the information, the party shall give in the notice the 
reasons for which it considers the information confi-
dential.

(c) The Tribunal shall determine whether the information is 
to be classified as confidential and of such a nature that 
the absence of special measures of protection in the 
proceedings would be likely to cause serious harm to 
the party invoking its confidentiality.  If the Tribunal so 
determines, it shall decide under which conditions and 
to whom the confidential information may in part or 
in whole be disclosed and shall require any person to 
whom the confidential information is to be disclosed 
to sign an appropriate confidentiality undertaking.

(d) In exceptional circumstances, in lieu of itself determin-
ing whether the information is to be classified as con-
fidential and of such nature that the absence of special 
measures of protection in the proceedings would be 
likely to cause serious harm to the party invoking its 
confidentiality, the Tribunal may, at the request of a 
party or on its own motion and after consultation with 
the parties, designate a confidentiality advisor who will 
determine whether the information is to be so classi-

fied, and, if so, decide under which conditions and to 
whom it may in part or in whole be disclosed.  Any 
such confidentiality advisor shall be required to sign an 
appropriate confidentiality undertaking.

(e) The Tribunal may also, at the request of a party or on its 
own motion, appoint the confidentiality advisor as an 
expert in accordance with Article 51 in order to report 
to it, on the basis of the confidential information, on 
specific issues designated by the Tribunal without 
disclosing the confidential information either to the 
party from whom the confidential information does 
not originate or to the Tribunal.

Hearings
Article 49

(a) If either party so requests, the Tribunal shall hold a 
hearing for the presentation of evidence by witnesses, 
including expert witnesses, or for oral argument or for 
both.  In the absence of a request, the Tribunal shall 
decide whether to hold such a hearing or hearings.  If 
no hearings are held, the proceedings shall be con-
ducted on the basis of documents and other materials 
alone.

(b) If a hearing is held, it shall be convened within 30 days 
after the receipt by the Claimant of the Answer to the 
Request and the Statement of Defense.  The Tribunal 
shall give the parties adequate advance notice of the 
date, time and place of the hearing.  Except in excep-
tional circumstances, hearings may not exceed three 
days.  Each party shall be expected to bring to the hear-
ing such persons as necessary to adequately inform the 
Tribunal of the dispute.

(c) Unless the parties agree otherwise, all hearings shall be 
in private.

(d) The Tribunal shall determine whether and, if so, in what 
form a record shall be made of any hearing.

(e) Within such short period of time after the hearing as is 
agreed by the parties or, in the absence of such agree-
ment, determined by the Tribunal, each party may 
communicate to the Tribunal and to the other party a 
post-hearing brief.

Witnesses
Article 50

(a) Before any hearing, the Tribunal may require either par-
ty to give notice of the identity of witnesses it wishes 
to call, whether witness of fact or expert witness, as 
well as of the subject matter of their testimony and its 
relevance to the issues.
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(b) The Tribunal has discretion, on the grounds of redun-
dancy and irrelevance, to limit or refuse the appear-
ance of any witness.

(c) Any witness who gives oral evidence may be questioned, 
under the control of the Tribunal, by each of the par-
ties.  The Tribunal may put questions at any stage of the 
examination of the witnesses.

(d) The testimony of witnesses may, either at the choice of 
a party or as directed by the Tribunal, be submitted in 
written form, whether by way of signed statements, 
sworn affidavits or otherwise, in which case the 
Tribunal may make the admissibility of the testimony 
conditional upon the witnesses being made available 
for oral testimony.

(e) A party shall be responsible for the practical arrange-
ments, cost and availability of any witness it calls.

(f) The Tribunal shall determine whether any witness shall 
retire during any part of the proceedings, particularly 
during the testimony of other witnesses.

Experts Appointed by the Tribunal
Article 51

(a) The Tribunal may, at the preparatory conference or at 
a later stage, and after consultation with the parties, 
appoint one or more independent experts to report 
to it on specific issues designated by the Tribunal.  A 
copy of the expert’s terms of reference, established by 
the Tribunal, having regard to any observations of the 
parties, shall be communicated to the parties.  Any 
such expert shall be required to sign an appropriate 
confidentiality undertaking.  The terms of reference 
shall include a requirement that the expert report to 
the Tribunal within 30 days of receipt of the terms of 
reference.

(b) Subject to Article 48, upon receipt of the expert’s report, 
the Tribunal shall communicate a copy of the report to 
the parties, which shall be given the opportunity to ex-
press, in writing, their opinion on the report.  A party 
may, subject to Article 48, examine any document on 
which the expert has relied in such a report.

(c) At the request of a party, the parties shall be given the 
opportunity to question the expert at a hearing.  At this 
hearing, the parties may present expert witnesses to 
testify on the points at issue.

(d) The opinion of any expert on the issue or issues sub-
mitted to the expert shall be subject to the Tribunal’s 
power of assessment of those issues in the context of all 

the circumstances of the case, unless the parties have 
agreed that the expert’s determination shall be conclu-
sive in respect of any specific issue.

Default
Article 52

(a) If the Claimant, without showing good cause, fails to 
submit its Statement of Claim in accordance with Arti-
cles 10 and 35, the Center shall not be required to take 
any action under Article 8.

(b) If the Respondent, without showing good cause, fails 
to submit its Statement of Defense in accordance with 
Articles 11, 12 and 36, the Tribunal may nevertheless 
proceed with the arbitration and make the award.

(c) The Tribunal may also proceed with the arbitration 
and make the award if a party, without showing good 
cause, fails to avail itself of the opportunity to present 
its case within the period of time determined by the 
Tribunal.

(d) If a party, without showing good cause, fails to comply 
with any provision of, or requirement under, these 
Rules or any direction given by the Tribunal, the 
Tribunal may draw the inferences therefrom that it 
considers appropriate.

Closure of Proceedings
Article 53

(a) The Tribunal shall declare the proceedings closed when 
it is satisfied that the parties have had adequate oppor-
tunity to present submissions and evidence.

(b) The Tribunal may, if it considers it necessary owing to 
exceptional circumstances, decide, on its own motion 
or upon application of a party, to re-open the pro-
ceedings it declared to be closed at any time before the 
award is made.

Waiver
Article 54

A party which knows that any provision of these Rules, any 
requirement under the Arbitration Agreement or any di-
rection given by the Tribunal, has not been complied with, 
and yet proceeds with the arbitration without promptly 
recording an objection to such non-compliance, shall be 
deemed to have waived its right to object.
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V. AWARDS AND OTHER DECISIONS

Laws Applicable to the Substance of the Dispute, the 
Arbitration and the Arbitration Agreement
Article 55

(a) The Tribunal shall decide the substance of the dispute 
in accordance with the law or rules of law chosen by 
the parties.  Any designation of the law of a given State 
shall be construed, unless otherwise expressed, as di-
rectly referring to the substantive law of that State and 
not to its conflict of laws rules.  Failing a choice by the 
parties, the Tribunal shall apply the law or rules of law 
that it determines to be appropriate.  In all cases, the 
Tribunal shall decide having due regard to the terms of 
any relevant contract and taking into account applica-
ble trade usages.  The Tribunal may decide as amiable 
compositeur or ex aequo et bono only if the parties 
have expressly authorized it to do so.

(b) The law applicable to the arbitration shall be the arbitra-
tion law of the place of arbitration, unless the parties 
have expressly agreed on the application of another 
arbitration law and such agreement is permitted by the 
law of the place of arbitration.

(c) An Arbitration Agreement shall be regarded as effective 
if it conforms to the requirements concerning form, 
existence, validity and scope of either the law or rules 
of law applicable in accordance with paragraph (a), or 
the law applicable in accordance with paragraph (b).

Currency and Interest
Article 56

(a) Monetary amounts in the award may be expressed in 
any currency.

(b) The Tribunal may award simple or compound interest 
to be paid by a party on any sum awarded against that 
party.  It shall be free to determine the interest at such 
rates as it considers to be appropriate, without being 
bound by legal rates of interest, and shall be free to de-
termine the period for which the interest shall be paid.

Form and Notification of Awards
Article 57

(a) The Tribunal may make separate awards on different 
issues at different times.

(b) The award shall be in writing and shall state the date on 
which it was made, as well as the place of arbitration in 
accordance with Article 32(a).

(c) The award shall state the reasons on which it is based, 
unless the parties have agreed that no reasons should 
be stated and the law applicable to the arbitration does 
not require the statement of such reasons.

(d) The award shall be signed by the arbitrator.  Where the 
arbitrator fails to sign, the award shall state the reason 
for the absence of the signature.

(e) The Tribunal may consult the Center with regard to 
matters of form, particularly to ensure the enforceabil-
ity of the award.

(f) The award shall be communicated by the Tribunal to the 
Center in a number of originals sufficient to provide 
one for each party, the arbitrator and the Center.  The 
Center shall formally communicate an original of the 
award to each party and the arbitrator.

(g) At the request of a party, the Center shall provide it, at 
cost, with a copy of the award certified by the Center.  
A copy so certified shall be deemed to comply with the 
requirements of Article IV(1)(a) of the Convention on 
the Recognition and Enforcement of Foreign Arbitral 
Awards, New York, June 10, 1958.

Time Period for Delivery of the Final Award
Article 58

(a) The arbitration should, wherever reasonably possible, 
be heard and the proceedings declared closed within 
not more than three months after either the delivery of 
the Statement of Defense or the establishment of the 
Tribunal, whichever event occurs later.  The final award 
should, wherever reasonably possible, be made within 
one month thereafter.

(b) If the proceedings are not declared closed within the 
period of time specified in paragraph (a), the Tribunal 
shall send the Center a status report on the arbitration, 
with a copy to each party.  It shall send a further status 
report to the Center, and a copy to each party, at the 
end of each ensuing period of one month during which 
the proceedings have not been declared closed.

(c) If the final award is not made within one month after 
the closure of the proceedings, the Tribunal shall send 
the Center a written explanation for the delay, with a 
copy to each party.  It shall send a further explanation, 
and a copy to each party, at the end of each ensuing 
period of one month until the final award is made.
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Effect of Award
Article 59

(a) By agreeing to arbitration under these Rules, the parties 
undertake to carry out the award without delay, and 
waive their right to any form of appeal or recourse to a 
court of law or other judicial authority, insofar as such 
waiver may validly be made under the applicable law.

(b) The award shall be effective and binding on the parties 
as from the date it is communicated by the Center 
pursuant to Article 57(f), second sentence.

Settlement or Other Grounds for Termination
Article 60

(a) The Tribunal may suggest that the parties explore 
settlement at such times as the Tribunal may deem 
appropriate.

(b) If, before the award is made, the parties agree on a 
settlement of the dispute, the Tribunal shall terminate 
the arbitration and, if requested jointly by the parties, 
record the settlement in the form of a consent award. 
The Tribunal shall not be obliged to give reasons for 
such an award.

(c) If, before the award is made, the continuation of the 
arbitration becomes unnecessary or impossible for any 
reason not mentioned in paragraph (b), the Tribunal 
shall inform the parties of its intention to terminate 
the arbitration.  The Tribunal shall have the power to 
issue such an order terminating the arbitration, unless 
a party raises justifiable grounds for objection within a 
period of time to be determined by the Tribunal.

(d) The consent award or the order for termination of the 
arbitration shall be signed by the arbitrator in accor-
dance with Article 57(d) and shall be communicated 
by the Tribunal to the Center in a number of originals 
sufficient to provide one for each party, the arbitrator 
and the Center.  The Center shall formally communi-
cate an original of the consent award or the order for 
termination to each party and the arbitrator.

Correction of the Award and Additional Award
Article 61

(a) Within 30 days after receipt of the award, a party may, 
by notice to the Tribunal, with a copy to the Center 
and the other party, request the Tribunal to correct in 
the award any clerical, typographical or computation-
al errors.  If the Tribunal considers the request to be 
justified, it shall make the correction within 30 days 
after receipt of the request.  Any correction, which 
shall take the form of a separate memorandum, signed 

by the Tribunal in accordance with Article 57(d), shall 
become part of the award.

(b) The Tribunal may correct any error of the type referred 
to in paragraph (a) on its own initiative within 30 days 
after the date of the award.

(c) A party may, within 30 days after receipt of the award, 
by notice to the Tribunal, with a copy to the Center 
and the other party, request the Tribunal to make an 
additional award as to claims presented in the arbitral 
proceedings but not dealt with in the award.  Before 
deciding on the request, the Tribunal shall give the 
parties an opportunity to be heard.  If the Tribunal 
considers the request to be justified, it shall, wherever 
reasonably possible, make the additional award within 
30 days of receipt of the request.

VI. FEES AND COSTS

Fees of the Center
Article 62

(a) The Request for Arbitration shall be subject to the 
payment to the Center of a non-refundable registration 
fee.  The amount of the registration fee shall be fixed in 
the Schedule of Fees applicable on the date on which 
the Request for Arbitration is received by the Center.

(b) Any counter-claim by a Respondent shall be subject to 
the payment to the Center of a non-refundable regis-
tration fee. The amount of the registration fee shall be 
fixed in the Schedule of Fees applicable on the date on 
which the Request for Arbitration is received by the 
Center.

(c) No action shall be taken by the Center on a Request for 
Arbitration or counter-claim until the registration fee 
has been paid.

(d) If a Claimant or Respondent fails, within 15 days after 
a reminder in writing from the Center, to pay the reg-
istration fee, it shall be deemed to have withdrawn its 
Request for Arbitration or counter-claim, as the case 
may be.

Article 63

(a) An administration fee shall be payable by the Claimant 
to the Center within 30 days after the Claimant has 
received notification from the Center of the amount to 
be paid.

(b) In the case of a counter-claim, an administration fee 
shall also be payable by the Respondent to the Cen-
ter within 30 days after the date the Respondent has 
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received notification from the Center of the amount to 
be paid.

(c) The amount of the administration fee shall be calculated 
in accordance with the Schedule of Fees applicable on 
the date of commencement of the arbitration.

(d) Where a claim or counter-claim is increased, the 
amount of the administration fee may be increased 
in accordance with the Schedule of Fees applicable 
under paragraph (c), and the increased amount shall 
be payable by the Claimant or the Respondent, as the 
case may be.

(e) If a party fails, within 15 days after a reminder in 
writing from the Center, to pay any administration fee 
due, it shall be deemed to have withdrawn its claim 
or counter-claim, or its increase in claim or count-
er-claim, as the case may be.

(f) The Tribunal shall, in a timely manner, inform the Cen-
ter of the amount of the claim and any counter-claim, 
as well as any increase thereof.

Fees of the Arbitrator
Article 64

The amount and currency of the fees of the arbitrator and 
the modalities and timing of their payment shall be fixed 
by the Center after consultation with the arbitrator and the 
parties, in accordance with the Schedule of Fees applicable 
on the date on which the Request for Arbitration is received 
by the Center.

Deposits
Article 65

(a) Upon receipt of notification from the Center of the 
establishment of the Tribunal, the Claimant and the 
Respondent shall each deposit an equal amount as an 
advance for the costs of arbitration referred to in Arti-
cle 66. The amount of the deposit shall be determined 
by the Center.

(b) In the course of the arbitration, the Center may require 
that the parties make supplementary deposits.

(c) If the required deposits are not paid in full within 20 
days after receipt of the corresponding notification, the 
Center shall so inform the parties in order that one or 
other of them may make the required payment.

(d) Where the amount of the counter-claim greatly exceeds 
the amount of the claim or involves the examination 
of significantly different matters, or where it otherwise 
appears appropriate in the circumstances, the Center 

in its discretion may establish two separate deposits 
on account of claim and counter-claim. If separate 
deposits are established, the totality of the deposit on 
account of claim shall be paid by the Claimant and the 
totality of the deposit on account of counter-claim shall 
be paid by the Respondent.

(e) If a party fails, within 15 days after a reminder in 
writing from the Center, to pay the required deposit, it 
shall be deemed to have withdrawn the relevant claim 
or counter-claim.

(f) After the award has been made, the Center shall, in ac-
cordance with the award, render an accounting to the 
parties of the deposits received and return any unex-
pended balance to the parties or require the payment 
of any amount owing from the parties.

Award of Costs of Arbitration
Article 66

(a) In its award, the Tribunal shall fix the costs of arbitra-
tion, which shall consist of:
(i) the arbitrator’s fees;
(ii) the properly incurred travel, communication and 

other expenses of the arbitrator;
(iii) the costs of expert advice and such other assistance 

required by the Tribunal pursuant to these Rules; 
and

(iv) such other expenses as are necessary for the con-
duct of the arbitration proceedings, such as the 
cost of meeting and hearing facilities.

(b) The aforementioned costs shall, as far as possible, be 
debited from the deposits required under Article 65.

(c) The Tribunal shall, subject to any agreement of the 
parties, apportion the costs of arbitration and the reg-
istration and administration fees of the Center between 
the parties in the light of all the circumstances and the 
outcome of the arbitration.

Award of Costs Incurred by a Party
Article 67

In its award, the Tribunal may, subject to any contrary 
agreement by the parties and in the light of all the circum-
stances and the outcome of the arbitration, order a party 
to pay the whole or part of reasonable expenses incurred 
by the other party in presenting its case, including those 
incurred for legal representatives and witnesses.
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VII. CONFIDENTIALITY

Confidentiality of the Existence of the Arbitration
Article 68

(a) Except to the extent necessary in connection with a 
court challenge to the arbitration or an action for 
enforcement of an award, no information concerning 
the existence of an arbitration may be unilaterally dis-
closed by a party to any third party unless it is required 
to do so by law or by a competent regulatory body, and 
then only:
(i) by disclosing no more than what is legally required; 

and
(ii) by furnishing to the Tribunal and to the other par-

ty, if the disclosure takes place during the arbitra-
tion, or to the other party alone, if the disclosure 
takes place after the termination of the arbitration, 
details of the disclosure and an explanation of the 
reason for it.

(b) Notwithstanding paragraph (a), a party may disclose to 
a third party the names of the parties to the arbitration 
and the relief requested for the purpose of satisfying 
any obligation of good faith or candor owed to that 
third party.

Confidentiality of Disclosures Made During the 
Arbitration
Article 69

(a) In addition to any specific measures that may be 
available under Article 48, any documentary or other 
evidence given by a party or a witness in the arbitration 
shall be treated as confidential and, to the extent that 
such evidence describes information that is not in the 
public domain, shall not be used or disclosed to any 
third party by a party whose access to that information 
arises exclusively as a result of its participation in the 
arbitration for any purpose without the consent of the 
parties or order of a court having jurisdiction.

(b) For the purposes of this Article, a witness called by a 
party shall not be considered to be a third party. To 
the extent that a witness is given access to evidence or 
other information obtained in the arbitration in order 
to prepare the witness’s testimony, the party calling 
such witness shall be responsible for the maintenance 
by the witness of the same degree of confidentiality as 
that required of the party.

Confidentiality of the Award
Article 70

The award shall be treated as confidential by the parties and 
may only be disclosed to a third party if and to the extent 
that:
(i) the parties consent; or
(ii) it falls into the public domain as a result of an action 

before a national court or other competent authority; 
or

(iii) it must be disclosed in order to comply with a legal re-
quirement imposed on a party or in order to establish 
or protect a party’s legal rights against a third party.

Maintenance of Confidentiality by the Center and 
Arbitrator
Article 71

(a) Unless the parties agree otherwise, the Center and the 
arbitrator shall maintain the confidentiality of the 
arbitration, the award and, to the extent that they 
describe information that is not in the public domain, 
any documentary or other evidence disclosed during 
the arbitration, except to the extent necessary in con-
nection with a court action relating to the award, or as 
otherwise required by law.

(b) Notwithstanding paragraph (a), the Center may include 
information concerning the arbitration in any aggre-
gate statistical data that it publishes concerning its 
activities, provided that such information does not 
enable the parties or the particular circumstances of 
the dispute to be identified.

VIII. MISCELLANEOUS

Exclusion of Liability
Article 72

Except in respect of deliberate wrongdoing, the arbitrator, 
WIPO and the Center shall not be liable to a party for any 
act or omission in connection with the arbitration.

Waiver of Defamation
Article 73

The parties and, by accepting appointment, the arbitrator 
agree that any statements or comments, whether written 
or oral, made or used by them or their representatives in 
preparation for or in the course of the arbitration shall not 
be relied upon to found or maintain any action for defama-
tion, libel, slander or any related complaint, and this Article 
may be pleaded as a bar to any such action.
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CHAPTER 41
AtlAS: Fostering Scholarship and the Spread of

Knowledge in International Dispute Resolution1

In December 2010, Glenn Hendrix, a partner at 
Arnall Golden Gregory in Atlanta, brought together 
a group of Atlanta lawyers, academics, and economic 
development professionals to discuss the formation 
of the organization now called “AtlAS”, the Atlanta In-
ternational Arbitration Society.  Incorporated in early 
2011 as a Georgia non-profit corporation, AtlAS’s 
aims include: 

• Providing a forum where practitioners, 
neutrals, corporate counsel and others in-
terested in international arbitration can net-
work and exchange ideas and information 
(including interaction between external 
and in-house counsel on improving process 
efficiency); 

• Promoting and organizing international 
arbitration conferences in Atlanta; 

• Enhancing the Georgia bar’s knowledge of 
international arbitration through legislation 
and judicial education; and 

• Interacting with and supporting local aca-
demic programs on international arbitra-
tion at area universities. 

This book is but one example of efforts by the society 
directed toward these goals.  Since 2011, AtlAS has 
sponsored eight major conferences and continuing 
education programs, hosted conferences organized 
by other institutions and established a lecture series.  
Also, AtlAS and its members provide substantial sup-

port to law schools and arbitral institutions and their 
activities.

Conferences and Continuing Legal Education 

AtlAS conducted its first major Atlanta conference in 
2012.  Since 2012, the annual AtlAS conference has 
taken its place “on the circuit” of yearly internation-
al arbitration events.  AtlAS conference titles have 
included:

• 2012:  The United States and Its Place in the 
International Arbitration System of the 21st 
Century;

• 2013:  Convergence and Divergence in 
International Arbitration Practice; 

• 2014: Enhancing Business Opportunities 
in Africa:  The Role, Reality and Future of 
Africa-Related Arbitration;

• 2015:  Setting Sail with International Arbi-
tration;

• 2016:  International Arbitration in a Not So 
“Flat” World:  Practical Considerations for 
Counsel and Their Clients;

• 2017:  International Business Disputes in an 
Era of Receding Globalism;

• 2018:  Skills and Cultures:  The Road Ahead 
for International Arbitration; and

• 2019:  Points of View:  Multiple Perspec-
tives on International Arbitration.

  1  This chapter is the work of Shelby Grubbs, a founder of AtlAS, former 
Executive Director of the Atlanta Center for International Arbitration and 
Mediation, Manager of the Atlanta office of Miller & Martin PLLC, and 
champion of all things AtlAS.
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& Arbitration Services, JAMS, Inc. (Mediation, Ar-
bitration and ADR Services), Kilpatrick Townsend & 
Stockton LLP, King & Spalding LLP, Miller & Martin 
PLLC, Nelson Mullins Riley & Scarborough LLP, Tay-
lor English Duma LLP, Thompson & Hine LLP, and 
Womble Bond Dickinson (US) LLP.  The COVID-19 
Pandemic required that these meetings be offered 
virtually; as an unintended result, they began to draw 
participants from throughout North America
including the Caribbean as well as Europe, Africa and 
Asia. Monthly meetings have which often featured 
speakers from nearby law schools, from other US 
cities and from London, Frankfurt, Mexico City, Paris, 
Sydney and elsewhere. 

Lectures

With initial support from Arnall Golden Gregory, the 
AtlAS Annual Lecture Series was established in 2016 
to honor Mr. Hendrix.   Lecturers are selected by a 
committee including Dean Peter Bowman Rutledge 
of the University of Georgia School of Law, Brian 
White, a partner at King & Spalding’s Trial and Global 
Disputes Group and Ben Greer, retired senior interna-
tional partner at Alston & Bird and a former president 
of Lex Mundi. The lecture is hosted each year by one 
of the Atlanta area law schools.  Lectures to date have 
included:

• Christopher Drahozel – Rounds Professor 
of Law University of Kansas and Associ-
ate Reporter for the Restatement (Third) 
of the United States Law of International 
Commercial Arbitration – March 2016 at 
Emory University, Atlanta – speaking on 
the benefits of diverse rules in international 
arbitration

• Gabrielle Kaufmann-Kohler, Professor of 
Law, University of Geneva and partner at 
Levy and Kaufmann-Kohler – March 2017 
at University of Georgia Atlanta Campus 
– speaking on concurrent proceedings in 
international arbitration

• Alexis Mourre, President of the Interna-
tional Chamber of Commerce International 
Court of Arbitration in Paris – March 2018, 
Georgia State University, Atlanta – address-
ing the future of institutional arbitration 

AtlAS-hosted programs have also been organized by 
the American Bar Association, the American Law 
Institute, the International Chamber of Commerce 
and its Young Arbitrators Forum, Global Arbitration 
Review and the State Bar of Georgia, among others. 
Global Arbitration Review conducted its first GAR 
Live Atlanta program in 2018.  As this edition of the 
desk book goes to press, AtlAS is planning its ninth 
annual conference to take place in late 2020 and to be 
conducted with a  third GAR Live Atlanta program.   

The AtlAS annual conferences are designed to bring to 
Atlanta experts from all parts of the globe.  Well over 
100 speakers from outside of Atlanta have participated 
in these conferences, coming from, among other plac-
es: Australia, Austria, the Bahamas, Barbados, Bel-
gium, British Virgin Islands, Botswana, Brazil, Camer-
oon, Canada, China, Colombia, Dominican Republic, 
Finland, France, Germany, Ghana, Hong Kong, India, 
Ireland, Kenya, Mexico, the Netherlands, Nigeria, 
Qatar, the People’s Republic of China, Russia, Rwanda, 
Singapore, South Africa, Spain, Sweden, Switzerland, 
Ukraine, United Arab Emirates, and the United King-
dom.  The world’s leading arbitral institutions have 
provided speakers;  including the Arbitration Institute 
of the Stockholm Chamber of Commerce, the Bogota 
Chamber of Commerce, the British Virgin Islands In-
ternational Arbitration Centre, the China Internation-
al Economic and Trade Arbitration Commission, the 
CPR International Institute for Conflict Prevention & 
Resolution, the German Institute of Arbitration (DIS), 
the Hong Kong International Arbitration Centre, the 
International Centre for Dispute Resolution, and the 
International Chamber of Commerce.  Cooperating 
entities have included each of these institutions as well 
as the Atlanta Mayor’s Office of International Affairs, 
the Miami International Arbitration Society, the Met-
ro Atlanta Chamber, the New York International Ar-
bitration Center, the Toronto Commercial Arbitration 
Society, and the Western Canada Arbitration Society.  

In addition to its annual conferences, ALI, ICC, and 
GAR events, AtlAS hosts monthly lunch meetings. 
These meetings are free and open to the public with-
out charge.  Historically, they were held in vairous 
locations in Atlanta.  Hosting member firms and 
institutions have included:  American Arbitration 
Association/International Center for Dispute Resolu-
tion, Alston & Bird LLP, Arnall Golden Gregory LLP, 
Eversheds Sutherland (US) LLP, Henning Mediation 
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and whether it will be characterized by 
regulation or cooperation

• Michael Reismann, Myres S. McDougal 
Professor of International Law, Yale Uni-
versity – March 2019 at Emory University, 
Atlanta – discussing the complex, but in-
dispensable, relationship between interna-
tional commercial arbitration and national 
courts

• Horatio Grigera Naón, Distinguished 
Practitioner in Residence and Director of 
the International Commercial Arbitration 
Center at American University’s Washing-
ton College of Law and a former Secretary 
General at the ICC’s International Court of 
Arbitration – April 2020, delivered virtually 
with the sponsorship of the University of 
Georgia School of Law – speaking on the 
topic “Quo Vadia, International Arbitra-
tion.”

Law Schools

From the outset, AtlAS has enjoyed the support of 
prominent faculty at Atlanta and southeastern United 
States law schools.  It’s board has included: Robert 
Ahdieh, formerly Vice Dean and K.H. Gyr Professor 
of Law at Emory University Law School and current-
ly Dean and the incumbent in the Anthony Buzbee 
Endowed Dean’s Chair at the Texas A & M University 
School of Law; Peter Bowman Rutledge, Dean and 
Herman E. Talmadge Chair at the University of Geor-
gia School of Law, Charles (Chip) Brower, formerly 
Professor of Law at the Wayne State University School 
of Law in Detroit, and Douglas Hurt Yarn, Professor 
of Law at the Georgia State University College of Law 
and Executive Director of the Consortium on Negoti-
ation and Conflict Resolution. 

In addition, AtlAS members have taught internation-
al arbitration courses as adjunct faculty at the law 
schools at Emory University, Georgia State University, 
the University of Georgia and Vanderbilt University.  

AtlAS members have been significant supporters of 
the Willem C. Vis International Commercial Arbitra-
tion Moot.  In addition to providing financial support 
and “benching” local teams, AtlAS members have 
coached Vis Moot teams assembled at Emory Laws 

Schoo, Georgia State University and the University 
of Georgia, and, in 2018 and 2019, AtlAS members 
participated in a pre-moot involving various south-
eastern teams at the Atlanta Center for International 
Arbitration and Mediation (“ACIAM”) at the Georgia 
State Arbitration Center.   

More information about AtlAS conferences, AtlAS 
lectures, and the society’s various activities can be 
found at https://arbitrateatlanta.org/.

Shelby Grubbs, May 1, 2020
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